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PREFACE. 


This  volume  of  the  Digest  will  be  the  last  of  the  present  series.  To  add 
to  the  number  now  issued  would  defeat  in  a  great  measure  the  object  of 
a  Digest,  by  destroying  that  facility  of  reference  which  it  aims  to  secure. 
Moreover  the  first  volume  is  out  of  print,  and  should  it  fall  to  my  lot  to 
undertake  the  work  again,  it  will  be  to  consolidate  in  one  the  entire  juris- 
prudence of  the  province.     The  present  volume  brings  the  reports  down 
to  the  commencement  of  the  new  series  carried  on  by  Mr.  Kirby  and 
his  colleagues,  under  the  name  of  the  Mmitreal  Laiv  Reports,  and  which,  to 
my  thinking,  marks  an  important  advance  in  the  business  of  Law  reporting 
in  the  Province.     And  when   we  take  into   account  the  valuable  work 
supplied  by  La  Revue  Legale,  as  recently  improved,  and  by  the  Quebec 
Law  Reports  which  appear   to  be  edited    with   considerable   care   and 
credit,  I  think  the  profession  here  is  to  be  congratulated  on  what  is  being 
done  in  the  matter  of  reported  jurisprudence. 

In  this  volume  also,  I  have  given  a  pretty  thorough  Digest  of  the  public 
Statutes  affecting  this  part  of  the  country,  during  the  years  to  which  it 
refers,  than  which  I  can  imagine  nothing  more  useful  to  the  practitioner, 
and  which,  I  entertain  no  doubt,  will  be  correspondingly  appreciated. 

C.  H.  S. 

Montreal,  May,  lut,  1886. 
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I'vuER  Capia«,  see  CAPIAS,  INSOLVENCY. 

II.  Of  I'ltuHEiiTv,  .w  hypothec  Dei.ais- 

HKMENT. 

Ill     OK    Wreckki)    Vksskls,    xei-    INSU- 
JJANCEMakink. 


ABATEMENT. 

I.  Ok  I'UiiLic  Ni'isANTE,  nee  NUISANCE. 
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ACCEPTANCE. 

I.  Ok  Delegation  ok  Payment. 

II.  Of  Goods  sold  mav  he  proved  by  parole. 

III.  Ok  Succession. 

Delegation  ok 

I.  Action  for  $3792.75  on  thu  alleged  uc- 
reptance  by  Plaintiff  of  a  delegation  of  pay- 
ment in  a  deed  of  sale  from  L  to  R  of  date 
26th  May,  1875,  whereby  R,  undertook  to 
pay  opposants  in  discharge  of  L,  a  hypothe- 
cary debt  charged  upon  the  property  by  L. 
in  favor  of  opposants.  The  action  alleged 
that  the  delegation  became  perfect  by  the 
due  realization  of  the  deed  of  the  2Gth  May, 
1875  and  that  on  the  26th  March,  1877,  the 
Appellants  had,  by  notarial  act,  duly  signified 
their  acceptance  of  the  delegation  of  pay- 
ment and  the  Respoi.,Icnt  had  inconsequen- 
ce become  tlioir  personal  flebtor.  R,  pleaded 
that  he  had  nevei-  becouio  the  personal 
debtor  of  the  Appellants,  that  the  deed  of 
the  26th  May,  1875,  had  been  taken  by  him 
to  Eecure  an  indebtedness  of  L,  to  him  and 
was  subject  to  a  condition  rt^miH  until 
the  1st  of  January  1876.  That  L,  remained 
n  possession  until  the  23rd  August  1876, 
when  K  reconveyed  the  property  to  L  who 
remained  in  possession  until  the  30th  Jan- 
uary, 1877^  when  the  appellant  became  the 


ai\jiidicatairo  thereof  at  the  Shorifl'-i  sale 
for  9o0,0(),  that  Iho  acceptance  of  the  dele- 
gation after  the  sale  on  the  17th  MarcJi,  1877, 
signified  the  26th  March  of  the  same  yoni, 
could  not  ron<ler  the  respondent  personally 
liable,  thu  indication  of  payment  in  the  deed 
of  the  26th  May,  1875,  having  been  expres.sly 
revoked  by  the  retrocoHsion  of  the  23rd  AU' 
gust,  1876.  The  Ai>pellants  replied  that  the 
pretended  retrocession  could  not  liberate  the 
respondent  nor  destroy  the  operation  of  the 
registration  of  his  deed,  moreover  that  he 
had  paid  sums  on  account,  acknowledged 
himself  the  personal  debtor,  freciuontly  offer- 
ed an<l  p-. imised  to  pay,  had  asked  for  time 
and  negotiated  for  a  settletient.  The  receipts 
on  account  however  were  not  conclusive  of 
the  object  of  the  payment.  Hold  that  as  the 
formal  acceptance  was  posterior  to  the  retro- 
cession that  there  was  no  sufficient  accept- 
ance to  bhid  R.  Sociili  Per,  de  con.  Jacques- 
earlier  &  Robinson,  1  Q.  B.  R.  32,  &  4  L.  N. 
38,  (.1  B.,  1880. 

2.  An  acceptance  of  a  delegation  ia  a  deed 
of  sale  whereby  a  sum  of  money  is  made 
payable  to  the  party  accepting,  on  condition 
of  such  party  granting  a  discharge  of  the  char- 
acter specified  in  the  deed,  compels  the  party 
so  accepting  to  execute  the  discharge  in 
question  before  suing  to  recover  the  money. 
Le  Credit  Fonder  du  Has  Canada  &  Thorn- 
ton 25,  L.  C.  J.,  243.  S.  C.  R.,  1880. 

3.  Where  a  part  of  the  i)rice  of  a  lot  of  land 
sold  by  a  father  and  son  conjointly  had  been 
delegated  to  the  other  children  of  the  older 
vendor  some  of  whom  were  minors,  a>  d  so  me 
years  subsequently  the  purchaser  resold  it  to 
the  father — Held,  in  a  contestation  of  the 
collocation  of  the  part  of  the  price  so  dele- 
gated that  an  accejttance  of  the  delegation 
need  not  be  e.xpress,  but  may  be  shown  by 
acts  and  conduct,  and  as  in  the  case  in  ques- 
tion, the  vendor  was  himself  the  tutor  of  the 
minor,  to  whom  was  the  delegation  that  there 
was  a  sufficient  acceptance.  Dostaler  & 
Duponi  8,  Q.  L.  R.,  365,  S.  C.  R.,  1882. 

4.  In  November,  1874,  a  brother  of  plain- 
tifi  sold  to  defendant  an  immoveable  for  the 
sum  of  $1000,  one  half  payable  in  caeh  and 
the  other  half  to  plaintiff  in  discharge  of  the 
vendor,  by  instalments.  Another  brother  of 
plaintiff  intervened  in  the  deed  and  accepted 
for  him.  Plea  that  the  defendant  had  paid  to 
the  vendor  the  balance  due  previous  to  ac- 
tion brought  and  had  taken  his  discharge ; 
that  the  vendor  was  not  indebted  at  the  time 
to  the  plaintiff,  that  the  plaintiff  had  not 
accepted  the  delegation  previous  to  the  pay- 
ment, and  that  the  delegation  was  made  only 
in  the  interests  of  the  vendor.  All  these  alle- 
gations were  established  by  the  proof  and  the 
plaintiff,  on  fails  el  articles,  admitted  that 
the  vendor  owed  him  nothing  and  that  it  was 
Just  a  matter  of  ftccommodatinn  betxveen 
them,  entered  into  for  the  convenience  of  the 
vendor  and  to  put  it  out  of  his  power  to  spend 
it.  It  also  appeared  that  the  brother  who  had 
accepted  had  no  special  power  to  do  so,  and 
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was  simply  omployod  to  act  for  him  in  onii-  j  Hold  in  the  Supremo  Ct.  oven-uling  nil  the 
Mary  aftkiiH.  Held  under  those  oircuinstanoes  dooisions  in  tho  Courts  l.dow.thut  the  accent- 
that  tho  payment  to  the  vendor  was  good  I  anco  under  tho  oiroumstiinces  described  can 
payment  and  tho  action  was  dismissed — |l)n  proved  by  parol.-.  Mnnn  it  Heraer  fS  LN 
Lajoie  k  Deaaulniera,  1,  Q,  L.  H.,  272,  H.  C.  R.,  i  'MYi  &  27.  L.  C.  .1.  ;J49.  O.  B.  i  lo,  S,  C.  Iten' 
2,  Q.  B.  K.,  241,  Q.  B.,  m-.  r,l-2,  Su.  Ct.,  188;).  ^- 


6.  A  creditor  received  certiiiu  railway  bonds 
as  collateral  security  for  notes  of  his  debtor. 
In  a  suit  to  recover  tho  bonds  lirought  l)y  the 


III.  Ok  Si'cc'KsstoN. 

8.  The  father  of  tho  del'omlants  died  in- 


curator  to  the  debtor's  vacant  succession,  tho  '  testate  heaving  little  or  no  projiorty  of  his  own 
creditor  pleaded  that  tho  debtor  had  agreed  i  but  indebted  to  plaintitt"  in  tho  sum  of 
to  transfer  tho  bonds  to  one  O,  for  a  price  ^  S!2,079.(X).  Tho  property  which  he  had  held 
named  and  that  (i  had  a.-nignod  his  rights  to  [  during  his  lif.>timo  and  which  was  of  consider- 
defendant.  Field,  that  as  there  was  no  ovi-|al)le  valuo  was  substituted  to  his  children 
donee  that  the  obligation  was  accepted  l)y  O,  |  of  whom  seven  and  bis  wiilow,  tho  defendants 
prior  to  the  insolvency  or  ihath  of  the  debtor, '.?urvi      " 


it  could  not  be  urged  as  a  d((fo,ico  to  the 
action.  (!)  Pauzi k  Senccal  7,  L.  N.,  .JO,  S.  C. 
1884. 

II.  Ok  (joods  sold  mav  hk  raovuD  rtv  paroi.k. 

(5.  Action  in  assumpsit  foi  tiio  price  of  a 
l)arrel  of  wine  amounting  ip  IKK).  Plea  non 
debitalus.  Proof  was  that  defendant  had 
acknowledged  to  a  third  partv  that  he  had 
purchased  the  wine  and  otlbrod  to  sell  him 
•half  of  it.  Held  to  bogooil  evidence  of  accep- 
tance and  that  acceptance  can  bo  proved  by 
parole  Lemonier  &  Charlebois  5.  L.  N.  196.  S. 
C.  1882. 

7.  The  declaration  set  uj)  a  sale  !>y  appel- 
lants to  respondents  of  5U0  to  100  barrols 
of  refined  pale  seal  oil,  to  arrive,  at  .57^  cents 
per  gal.  cash,  less  'A  per  cent,  with  tho  provi- 
sion that  the  appellant,  should  have  the  right 
to  ship  100  to  200  barrols  additional  to  .suit  the 
vessel,  the  respondants  to  have  the  oi)tion  of 
taking  the  same.    The  delivery  of  tho  oil  was 
not  to  bo  made  until  tho   1st  August.     That 
in  accordance  with  tho   contract  appellants 
shipped  778  casks  of  oil,  which  arrived  in 
Montreal  1  at  July,  1880,  that  notice  was  given 
to  the  respondants  of  its  arrival,  and  that  L. 
and  M.  agents  of  appellants  were  instnictcd 
by  respondents,  through  their  agent  to  store 
the  same  as  it  was  not  then  required  ;  that 
shortly  after  arrival  and  storage  of  the  oil, 
respondents  by  their  manager  oftered  appel- 
lants agents  to  sell  the  oil  at  60  cents  per  gal., 
that  five  barrels  were  sold  at  this  rate,  that 
respondents  then  advanced  tho  price,  that 
they  finally  refused  to  take  the  oil  altogether 
and  upon  suoh  refusal  tho  oil  was  sold  at  the 
current  market  price  and  a  loss  of  f  3,094.71 
made,  for  which  action  was  brought,    'ill  these 
transactions  were  verbal,  and  no  writing  could 
be  produced  as  a  commencement  of  proof. 
Plaintiff  by  various  questions  tried  to  intro- 
fluce  parole  evidence  but  the  questions  wore 
all  over-ruled.     On  appeal  from  the  interlo- 
cutory at  enquete  the  points  urged  were  that 
it  was  necessary  under  Art.   1233.  C.  C.  to 
prove  the  memorandum  in  the  first  place,  and 
secondly  that  pi-oof  of  an  acceptance,  without 
a  delivery  sufllced  to  lake   the  case  out  of 
the  rule  of  the  article  and  that  such  accept- 
ance could  be  proved  by  pai-ole. 


ived  him   The  plaintiff,  fifteen  days  after 
the  decease  of  his  debtor  and  before  the  delav 
allowed  by  the  ( 'odo  ( 1 )  to  the  heirs  to  acco^  ' 
or  renounce  bad  expired,  proposed  that  they 
should  sell  himarightofre<lemption  [droit  de 
Hm^ri)  which   they  had  in  a  property  once 
belonging  to  their  father  and  offered  $100 
for  it.    This  was  accoj;ted,  tho  transfer  was 
niado  bel'ore  notary  and  the  money  paid  and 
divided  between  them   This  was  on  tho  2nd 
April,  1872.  On  tho  twenty-third  May  1877,  the 
defendants  by  acte  before  notary  renounced 
the  succession  of  their  father  and  subsequent- 
ly, 'xnng  sued  for  the  $2,079,  pleaded  tho  re- 
nunciation and  that  the  transaction  of  tho  2nd 
April,  1872,  vas  the  result  of  fraud  and  artifice 
on  tho  part  o(  the  plantift.    Evidence  was  ad- 
duced and  showed  tliat  the  notary  who  usually 
acted  for  the  plaintiff  had  refused  to  receive 
the  deed  of  tho  2nd  April,  unless  it  was  ex- 
plained to  *  he  heirs  that  their  (  ntering  ii\to 
tho  transaction  would  have  the  -effect  of  ma- 
king the  mliablo  for  all  of  their  late  father's 
debts,  and  that  tho   deed  was  finally  passed 
before  another  notary ;  that  plaintiff  knew 
that  tho  estate  of  the  deceased  was  insolvent 
and  inferentially  that  plain,  ii"  devised  the 
transaction  with  regard  to  tho  droit  dcrimire 
for  the  purpose  of  holding  the  heirs  subse- 
quently for  the  debts  of  the  estate.    Held 
that  these  facts  amounted  to  dot  on  the  part 
of  plaintift',and  defendants  were  entitled  to  be 
relieved  of  their  acceptance  of  their  fathers' 
estate  unpliod  thereby.    Ayotte  &   Boucher, 
8,  Q.  L.  R.,  327,  Q.  B.,  1882,  &   9,  S.  C.  Ren, 
460,  Su.  Ct.  1883. 


ACCEPTANCES. 

r.  LiABti.iTY  OF  AccKPTOR,  sec  BILLS  OF 
EXCHANiE. 


ACCESS. 
L  RioHT  OF,  see  RIVERS,  SERVITUDES. 


(1)  In  appeal. 


(i;  The  heir  is  allowed  three  months  to  make  the 
Inventory,  counting  from  the  t'me  when  the  succes. 
sinii  .ipvoU-cfi ,  Ho  hss  raor-vver,  in  order  to  -'.cU'dc- 
rate  upon  his  acneptance  or  renunciation  a  delay  of 
forty  (fays,  which  begins  to  run  from  the  day  of  the 
expu-atiou  of  the  thi'ee  months  for  the  Inventory  or 
from  the  day  of  the  closing  of  the  Inventory,  if  it 
be  completed,  within  the  three  months.  664,  C.  0. 


7  ACQUIESCENCE. 

ACCESSION. 

I.  In  matters  of  Scccessiox  we  SUCCES- 
SION. 

II.  Right  of  see  OWNERSHIP. 


ACCIDENTS. 

I.  Liability  for,  when  caused   by  neoli- 
crNCE,  see  DAMAGES. 

II.  Liability  op  master  for,  see  MASTER 
AND  SERVANT. 

IIL  Liability  of  Mi:n'icipal  Corporations 
FOR,  see  MUNICIPAL  CORPORATIONS. 

IV.  Liability    of    Parents    for,    see   PA- 
RENTS. 


ACTION.  8 

III.  What  is. 

I.  Dors  not  give  validity. 

10.  Where  taxes  are  illegal  in  consequence 
of  there  being  no  valid  assessment  roll  in  ex- 
istence, acquiescence  will  not  give  validity  to 
such  assessment.  Corporation  de  Chambly  & 
Scheffer.  7  L.  N.  300,  and  M.  L.  K.  1  (j.  B  42 
1884. 


ACCOMMODATION   PAPER— See 
BK.LS  OF  EXCHANGE,  Etc. 


ACQUinWL— Ste  CRIMINAL  LAW. 


ACQUIT  PA NCb:—5ce  PAYMENT,  RE- 
CEIPT. 


ACTE 


ACCOUNT. 

L  Action  to,  see  ACTION  en  reddition. 

IL  Liability  of  Executors  to,  see  EXECU- 
TORS. 

III.  Liability  of  Partners  to,  see  PART- 
NERSHIP. ' 

IV.  (Jf  TiToiismp. 

9.  Where  a  tutor  wa,s  condemned  to  give 
up  possession  of  a  certain  immoveable  pro- 
perty and  to  render  an  ao(!Ount  of  the  rents 
and  revenues  thereof.  Held  that  such  account 
should  1)0  rendered  tmdor  oath  and  the  jier- 
son  who  renders  it,  should  take  therein  the 
same  quality  that  ho  or  she  has  in  the 
action.  Pilon  <£•  Brunette,  1 1  R.  L.  149,  S.  C. 
1880. 


I     I.   Authentic  see  DEEDS,   EVIDENCE- 
NOTARIES. 

I     IL  Sous  SBiNO  privk  see  CONTRACTS. 


ACTE  D'ACCUSATION.— Sec  CRIMI- 
NAL  L.\W  iNninTMENT. 


ACCOUNTS. 
Between  partners,  see  PARTNERSHIP. 


ACCOUNTANTS,  .s»e  EXPERTS. 


ACCROISSEMENT,  sve.  ACCCESSION 


ACCUSATION. 

I.    AcTK  OK  see  CRIMINAL  LAW  Indict- 


HBNT. 


ACKNOWLEDGEMENT,  ace  EVI- 
DENCE, Apmissio.vs. 


vs. 


ACQUIESCENCE. 

I.  Does  not  oive  validity. 

II.  In  judgement,  see  APPEAL  Eviden 


CE 


ACTION 

I.  Again-st. 
Heirs. 

II.  By. 
Copropriefor. 
Ustifructnary. 

III.  Continued  for  costs  see  COSTS. 

IV.  Cumulation  of. 

V.  Discontinuance  of,  see  PROCEDURE. 

VI.  En  bornaoe. 
VIL  En  oomplaintk. 
VIII.  En  picLARATlON  d'htpotheqce. 
rX.    En  DECLARATION  DE  PATBRNITE. 

X.  Ex  DESTITUTION,  sct  EXECUTORS. 
XL  En  partage. 

XII.    En  REDDITION  DE  COMPTE. 

XIIL  En  remere. 

XIV.  En  reinteoraue. 

XV.  En  repetition. 

XVI.  En  separation  de  biens. 

XVII.  En  separation  de  corps. 

o^^^^"-  ^""^  SALARY,    see  MASTER    AND 
SERVANT.  *    Ai'i^ 

XIX.  For  PENALTY  under  Quebec  Elbctions 
Act,  ,9ee  ELECTION  LAW. 

XX.  Hypothecary. 

XXI.  Incompatible  grounds  of,  see  Cumu- 
CATiON  op. 

XXII.  IwEjectment. 

XXIH.  Interest  ;n,  see  INSOLVENCY. 

XXIV.  Nature  of. 

XXV.  Notice  of,  see  PROCEDURE. 

XXVI.  On  DBTAir.Rn   AOCOnNT, 

XXVII.  On  transfer. 

XXVIII.  Petitory  see  PLEADING. 

XXIX.  POPULAIRE. 

XXX.  Possessory. 


9  ACTION. 

XXXI.  Pro  socio,  see  en  redditiom. 
XXXI  I.  QuANTO  MiNORis,  See  SALE. 
XXXIir.  Qdi  Tam. 

XXXIV.  Redhibitory. 

XXXV.  Revocatory,  see  CONTRACTS. 

XXXVI.  Resolutary  see  SALE. 

XXXVII.  RioHT  OP. 
Where  arises, 

XXXVIII.  Service  of,  see  PROCEDURE. 

XXXIX.  Suspension  of. 

XL.  To  account,  see  en  reddition. 

XLL  To  ANNUL  BY  LAWS,  See  MUNICIPAL 
CORPORATIONS. 

XLII.  To  RECOVER  Legacy. 

XIJIL  To  SBT  aside  suerifp'.s  sale,  see 
SALE  JUDICIAL. 

XLIV.  Under  Lessor  and  Lessee  Act  t<;e 
LESSORS  AND  LESSEES. 

XLV.  Union  op. 

I.  Against. 

II.  Heirs — In  order  to  maintain  an  action 
against  heirs,  it  is  not  necessary  to  allege  they 
are  so  in  virtue  of  a  will,  or  in  what  manner 
they  are  so,  nor  in  what  manner  they  have 
accepted  the  succession  but  simply  that  they 
have  done  so  or  in  other  words  it  is  sufficient 
in  such  action  to  allege  a  right  of  action 
against  the  defendants,  without  setting  up 
all  the  means  by  which  that  right  of  action 
arises.  Benoit  d-  Foster,  28  L.  C.  J.,  267  S  C 
1872. 

n.  Bv. 

12.  Coproprietors — The  plaintiff,  was  trans- 
ferree  of  a  co-heir  to  an  immoveable  property 
of  which  the  heirs  had  the  simple  property, 
before  the  death  of  him,  from  whom  they 
derived,  and  who  reserved  the  usa  of  it  to 
himself.  A  fter  his  death,  the  transferee  took 
action,  against  the  lessees  of  the  property, 
far  his  share  of  the  rents  and  revenues 
thereof.  Defendant  contested  the  action  on 
several  grounds,  the  principal  of  which  were, 
that  the  plaintiff  had  no  right  to  proceed 
alone  without  a  partition  and  ^vithout  the 
others  heirs  having  been  called  in.  Held  that 
on  the  death  of  the  usufructuary  the  rent 
belonged  to  the  co-proprietors  according  to 
their  several  shares,  and  thoy  could  sue  for 
the  same,  or  each  for  his  share  without 
waiting  for  a  partition  of  the  property  aaid 
without  the  necessity  of  joining  the  others  in 
the  action.  Labelle  *  Villeneuve,  28  L.  C.  J 
2-)4,  C.  C.  1872.  ' 
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usufruct,  or  that  she  has  made  an  inventory, 
cannot  by  action  collect  the  debts  due  to  the 

T-^^^^'n  i^'T^'^r''^   '^  ^'^«*''''  7.  Q-  L.  R., 
otx  o.  \j,  Jtv.  lo8I. 

IV.  Cumulation  of. 

15.  Action  was  Ijrought  for  the  recovery 
from    defendant,    of  f,l,400    being  for  the 
penalties  alleged  to  have   been  incurred  by 
him  for  having  on  or  about  the  18th  October 
I     XT**  ^^^  election  of  a  member  to  serve  in 
the  House  of  Commons,  for  the  electoral  dis- 
trict of  Brome,  illegally  and  corruptly  offered 
and  promised  to  give  and  pay  divers  sums  of 
money  to  seven  different  persons  voting  in 
the    said    electoral   district   to  bribe  them 
to    vote    for  Mr.  M,  then  a  candidate  for 
election.   The  declaration  set  forth  seven  dis- 
tinct offences  against  the  bribery  clause  No. 
92  of  the  Dominion  Election  Act,  37  Vict. 
Cap.  9  by  the  defendant  whereby   he  was 
subject  to  seven  distinct  and  separate  penal- 
ties of  $200  and  which  were  cumulated  as  to 
amount,and  by  one  and  the  same  action  sued 
for  the  gross  amount  of  such  penalties.    The 
defendant  tilled  an  Exception  dilatoire  calling 
upon  plaintiff  to  make  his  option  as  to  which 
one  of  said  offences  ho  intended  to  proceed 
upon  alleging  that  plaintiff  had  illegally  cum- 
ulated seven  different  offences  in  the  same 
action.    Held  that  suits  under  the  Dominion 
Election  Act  of  1874.  to  recover  penalties  for 
bribery  are  civil  suits  for  the  recovery  of  debt, 
controled  by  the  procedure  governing  actions 
m  the  Province  in  which  they  are  instituted, 
and  m  consequence  in  this  Province  seven 
distinct  and  separate  penalties  for  contraven- 
tion of  the  Election  Act  may  be  cumulated 
as  to  amount  in  one  and  the  same  action. 
Joyal  &  Safford,  25  L.  C.  J.,  166,  S.C,  1881. 

VI.  En  bohnaoe. 


13.  But  held  at  the  same  time,  that  until 
the  lessees,  had  received  formal  notice  of  the 
death  of  the  usufructuary,  and  of  the  rights 
of  his  representatives,  they  were  justified  hi 
paying  to  the  Attorney  of  the  deceased  not- 
withstanding personal  knowledge  on  their 
part  of  his  death.  lb. 

14.  Usufructuary.  — In  an  action  by  a 
usufructuary,  legatee  of  her  late  husband 
deceased,  to  recover  a  claim  due  his  estate 
Held  that  a  usufructuary  who  does  not  even 
allege  either  that  she  is  in  possession  of  her 


16.  If  after  the  institution  of  an  action  en 
bornage  the  parties  come  to  a  compromise 
and  understanding  as  to  the  boundaries,  no 
other  proceedings  can  be  made  in  the  cause. 
McFaul^  &  McFaul,  12  R.  L.,  597,  S.  C.  1864. 

17.  The  appelant  in  his  action  en  homage  al- 
leged that  he  and  his  auteurs  were  proprietors 
of  lot  No.  15  in  the  7th  range  or  the  township 
of  Leds  and  that  there  was  a  part  of  this  lot 
which  adjoined  lot  No.  14,  belonging  to  res- 
pondant.  In  support  of  his  title,  appelant 
produced  letters  patent,  granted  to  his 
father  in  September,  1824,  his  fathers  will  of 
1855,  by  which  the  lot  in  question  was  be- 
queathed to  him  and  his  brother  James  and 
a  transfer  from  .lames  to  him  of  May  1871.  Res- 
pondent objected  that  the  probate  of  the  will 
was  not  proved.  But  besides  this  it  appeared 
that  what  was  granted  to  appelants  father  by 
the  letters  patent  contained  139  acres,  while 
the  two  sons  legatees  had  sold  eaoh  his  half 
as  100  acres,  leaving  a  large  gore  which  they 
pretended  belonged  to  them,  but  of  which 
there  was  no  proof.  In  fact  the  proof  of  title 
was  the  other  way  as  one  of  the  brothers 
testified  that  the  respondent   had  been  in 
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possession  of  the  disputed  part.  Meld  con- 
hrnnngtho  judgement  of  first  instance  that 
the  action  could  not  be  maintained  for  want 
of  proof  of  title.  Ma7m  &  Uoqan,  8  Q.  L.  R. 
1.,&11K.L.334,Q.B.  ]83J. 

18 — Sur  une  action  en  homage,  la  Cour 
Supirienre  a  ordonn^dun  ariienteur  defaire 
nnplan  des  lieux,  d'dtablir  les  lignes  de  divi 
Mon  conform^ment  d  la  Ini,  aitx  Hires  et  d  la 
possession  des  parties,  et  d'y  poser  des  homes 
pour  dilimiier  d^finitivement  leurs  heritages. 
Deux  operations  out  eu  lieu,  en  vertu  de  cet 
interlocutoire,  et  des  homes  ont  m  placges 
chaque  fois,  dans  deux  lignes  diffSrents,   d 
une  distance  d'environ  do'uze  pieds  I'une  de 
Vautre.    Le  premier  rapport  a  St^rejetHet  le  i 
second  homologui.     Jug£  :  infrman't  le  juge-  ' 
ment  rendu  en  premiire  instance :   lo.  Que  la 
Cour  ne  pouvaii    ordonner   que    des    Ijomes 
fussentplacies sans  dicider,par  sonjugemeni, 
quelle  serait  la  ligne  de  division  oti  les  hones 
devaientStreplac'es.    Loiselle  if'  Paradis,  1, 
Q.  B.  R,  264.,  Q.B.,  J88I.  '    ' 

19.  --Que  nonobstant  les  arpeniages  qui  ont 
eulieu,  il  n'y  a  pas  dans  le  dossier,  de  donnies 
suffisantes  pour  4tahlir  la  ligne  de  division 
entre  les  heritages  des  parties.    Ibid. 

20 — Qxiela  Courpeut,dans  ee  cas,  ordonner 
xm  nouvel  arpentage  et  la  production  dextraits 
MS  plans  et  livres  de  renvoi  officiels,ainsi  que 
des  extraits  des  anciens  terriers  et  des  litres 
enregistris  aux  bureaux  d'enregistrement,con- 
cemant  les  heritages  en  question,  afin  d'y  pui- 
ser  les  informations  n6cessaires  pour  ordonner 
le  homage.    It). 

21 — Que  lesdepens  d/une  action  en  homage 
qui  n'est pas  contest^e  doivent  ttre  divisis,  et 
nan  pay  is  par  le  dtfendeur.   lb. 

22.  Le  DeniandeurpouisuivitleDefendeur, 
le  21  .Janvier  1870,  et  il  alleguait,  dans  sa 
declaration,  qu'il  etait  proprietaire  d'un  cer- 
tain terrain  dans  lo  Township  de  Kildare 
contigu  a  un  autre  terrain,  la  propriete  et  en 
la  possession  du  Defondeur  en  cette  cause,  et 
il  deniandait  centre  le  Defendour  en  cotte 
cause,  une  condamnation  a  $500  de  domma- 
ges,  et  le  bo-nago  dans  la  forme  ordinaire. 

Jug6  :  Que  lors  de  I'homologation  du  i-ap- 
port  de  bornage  d'un  arpenteur,  la  partio  qui 
fait  motion  pour  le  rejet  du  rapport  ne  sera 
pas  admise  a  alleguer  quo  I'arpenteur  ne 
pourrait  pas  otre  noinme,  parco  qu'il  avail 
dfejiagidans  la  cause,  qu'il  avait  forme  son 
opinion  et  faitun  rapport  precedent  quia  ete 
rejete  par  la  cour,  pour  cau«e  d'informalit^, 
et  que  cette  objection,  si  elle  eut  pu  valoir, 
aurait  du  etre  faite  lor.s  de  la  nomination  du 
meme  arpenteur,  en  second  lieu.  (1)  Forest  & 
Heathers,  11  R.  L.,  7,  S.  C.  1881. 

23.  Qu'un  a"pentour  qui  est  nomm6  pour 
proceder  au  bornage  dans  une  ligne  dotenni- 
n6e  par  la  cour,  et  pour  fairo  des  procodes 
qui  lui  sont  indiqu§s  dans  le  jugement,  n'est 
pas  tenu  de  se  faire  asaermcntor  de  nouveau, 
ni.iss  .-j!;';]  peut  proccder  sous  son  sernieiit 
d  office.     Qu'un  rajjport  de  In  signification 


(1)  iu  apjieal 


d  un  avis  donn6  par  I'arpenteur  aux  parties, 
constatant  que  I'avis  a  ete  signifie  entre  une 
heure  et  quatre  lieures  de  I'apr^s-midi,  est 
.sufhsant  et  qu'il  indique  suffisamment  I'heure 
de  la  signification.   lb. 

24.  Qu'un  jugement,  qui,  dans  une  action 
en  bornage,  apr^s  avoir  reconnu  le  fond  du 
droit  de  la  partie  demanderesse,  et  avoir  pro- 
nonce  centre  les  pretentions  de  la  partie 
(lefenderesse,  ordonno   le  bornage  dans  un 
heu  determine  par  le  jugement,  est  repute 
defimtifsur  le  fond,  et  non  pas  simplement 
j  mterrogatoiie,  et  (|ue  le  meme  tribunal  ne 
I  peut,   lors  (le   I'audition  finale  de  la  cause, 
modifier  ou  changer  les  dispoaitions  de  ce 
I  jugement.   lb. 

25.  Qu'un  defendeur  (jui,  dans  une  action 
en  bornage,  plaide  d'abord  par  une  defense 
en  droit,  puis  par  une  defense  en  fait  et  sub- 
sidiairement,  par  une  exception  peremptoire 
dans  laquelle  tout  en  se  declarant  pret  & 
borner,  il  emet  des  pretentions  qui  sont  reje- 
tees  par  la  cour,  sera  condamne  a  payer  les 
frais  de  Taction.   76. 

26.  In  an  action  en  homage  between  two 
neighboring  proprietors,  if  one  of  the  parties 
has  more  land  than  his  deed  calls  for  and  the 
other  less,  it  will  be  taken  as  a  proof  of  the 
necessity  of  a  change  of  boundary  and  an 
order  to  establish  this,  the  judge  may  and 
should  refer  to  the  Cadastre,  'land  books  and 
plans,  but  where  one  party  has  his  proper 

I  (juantity  of  land  according  to  his  deed  and 
the  other  has  not,  he  cannot  object  to  the 
boundary  line  between  them  imless  he  put 
the  proprietor  on  the  other  side  into  the 
cause  as  an  interested  party.  Botilet  &  liour- 
doin,  12,  R.  L.  121  S.  C.  1882. 

27.  In  an  action  «i  homage,  the  court  ordered 
an  arpenteur  to  visit  the  place  to  establish 
whether,  as  pretended  by  defendant,  a  public 
highway  intervened  between  his  land  and 
that  of  plaintiff"  and  if  not  to  make  a  report 
of  the  state  of  the  premises  to  the  Court. 
Leave  to  appeal  was  applied  for  on  the  ground 
that  the  Court  had  no  right  to  refer  the  case 
to  an  arpenteur  for  that  was  to  delegate  its 
authority,  and  if  the  arpenteur  was  to  be  con- 
side,  d  an  expert  three  should  have  been 
named  instead  of  one.  Leave  to  appeal  refu- 
sed. VAine&  Hamel,  6  L.  N.  154,  Q.B.  1883. 

VII.   En   COMrLAINTE. 

28.  In  an  action  en  complainto  the  plaintiff" 
who  proves  his  possession  at  the  time  of  the 
trouble  of  which  he  complains,  is  presumed 
to  have  had  possession  from  the  date  of  the 
title  which  he  i)roduces,  and  he  may,  to  com- 
plete his  possession,  join  with  his  own  that  of 
his  uutcurs.  Rondeau  .f-  Charhonneau,  11. 
R.  L.,  2'J2,  S.  C.  1882. 

29.  And  where  the  defendant  pleads  pos- 
session by  suffoiuuce,  ho  cannot  in  order  to 
show  title  shew  that  the  character  of  his  posi- 
tion is  changed,  but  on  the  contraiy  it  must 
bo  preaume<l  to  have  remained  always  the 
fame.  76. 
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30.  And  in  such  action,  the  Court  will  take 
notice  of  the  titles  of  the  parties  in  order  to 
decide  if  the  possession  of  the  one  or  the 
other  is  sufficient  to  authorize  a  possessory 
ftction,  and  may  also  base  his  judgment  on 
the  fact,  that  the  possession  of  one  of  the 
parties  has  been  added  to  that  of  him  from 
whom  he  derives  his  title  in  order  to  com- 
plete it.   lb. 

VIII.  En  declaration  d'hypotheque, 

31 — In  an  action  in  declaration  of  hypo- 
thec against  the  tiers  defenleurs  of  an  immo- 
veable property,  the  defendants  pleaded  that 
when  they  purchased  they  were  shown  a 
statement  *)etween  their  immediate  vendor 
and  plaintiff  which  plaintiff  had  acknowledged 
to  be  correct  and  had  signed  and  which 
showed  a  balance  due  of  $)  ,442.43,  which  had 
since  been  paid.  Plaintiff  demurred  on  the 
ground  that  the  defendants  could  not  plead 
matters  personal  to  their  vendor  against 
whom  plaintiff  had  judgment  for  the  amount 
he  claimed.  Held  that  the  plea  was  good  and 
demurrer  dismissed.  Dubuc  &  Kidston,  7 
Q.L.  R.,  43S.C.,  1881.  ' 


IX.  En  declaration  de  paternite. 

32.  The  Plaintiff  tutor  to  a  minor  child 
sued  the  defendant  in  declaration  of  the  pa- 
ternite and  for  the  maintenance  of  the  child. 

The  defendant  pleaded  a  defense  en  fait 
.and  also  the  misconduct  of  the  mother  as 
well  as  a  demurrer  on  the  ground  that  he, 
the  defendant,  had  not  been  given  by  the 
action  the  alternative  of  taking  charge  of  the 
child.  Held  that  neither  the  misconduct  of 
the  mother  nor  the  ground  of  the  demurrer 
were  an  answer  to  the  action,  but  that  as  a 
commencement  de  preuve  par  £crit  was  want- 
ing, and  there  was  nothing  but  a  question 
put  by  the  defendant  in  cross  examination 
of  a  witness  to  lot  in  parole  evidence  that  the 
proof  was  insufficient  and  the  action  ought 
to  have  been  dismissed.  Turcotte  &  Nacke, 
7,  Q.L.R.  196,8.  C.R.  1881. 

33.  In  an  action  en  declaration  de  pater- 
nity the  defendant  admitted  the  connection 
with  the  mother,  but  assigned  a  date  which 
would  disprove  his  pateinity  of  the  child, 
find  there  was  no  evidence  of  improper  con- 
(luct  on  the  part  of  the  mother,  otherwise. 
Held,  that  the  Court  would  give  weight  to 
her  declaration  on  oath  that  the  defendant 
was  the  father.  Absolute  certainty  in  such 
cases  is  not  required,  it  is  sufficient  to  estab- 
lish a  strong  iirobabihty  that  the  defendant  is 
the  father.  DenauU  &  Banville,  7  L.  N 
149  S.  C. 

X.  En  destitution  I 

34.  Action  by  certain  legatees  Lauov  the 
will  of  the  late  W.  Y.  askinc  for  th-  nmnval 
01  the  defendant,  sole  surviving  executor 
under  the  will  and  for  the  appointment  of  a 
sequestrator  to  the  estate.  Proof  that  the 
defendant  had  advanced  or  lent  money  to 
two  of  his  sons  and  to  others  of  the  descen- 


dants of  the  tc.tator  to  the  imiount  of 
$17,000  without  guarantee  and  that  one  of 
the  persons  to  whom  the  money  was  so  ad- 
vanced, had  since  died  insolvent,  that  the 
defendant  himself  had  paid  no  interest  on 
the  sums  lent  by  him,  and  had  neglected  to 
pay  a  judgment  against  him  for  $939.29.  Held 
that  there  was  maladministration  and  peti- 
tion granted.  Howard  and  Yule,  4,  L.  N.  126, 
o.  C  1881, 

XI.  En  partaoe. 

35.  The  defendant  in  an  action  en  partaqe 
has  not  the  right  to  ask  that  the  partition  be 
delayed  until  the  plaintiff,  who  has  adminis- 
tered the  property  of  which  the  partition  is 
demanded,  shall  have  rendered  an  account  of 
his  administration.  Roy  &  Roy,  12  R.  L.  622 

XII.  En  reddition  de  compte. 


36.  In  an  action  en  reddition  in  which  an 
account  had  already  been  rendered  but  not 
accepted,  and  plaintiff' had  all  the  papers  and 
vouchers  in  his  possession,  defendant  was 
ordered  to  account  in  three  weeks  from  the 
time  plaintiff  should  produce  the  papers 
Tremhlay  &  Jodoin,  4  L.  N.  359  S.  C.  188 J. 

37.  An  action  en  reddition  de  compte  is 
premature  if  taken  before  the  enterprise  of 
which  it  asks    an  account    is    terminated 
Berger  &  MMvier,  I  Q.  B.  R.  322,  Q.  B.  1881 

38.  The  defendant  being  sued  in  an  action 
to  account,  pleaded  that  he  had  already  ren- 
dered an  account  to  the  plaintiff  and  produced 
one  again  with  the  plea.  The  plaintiff  ins- 
tead of  asking  for  judgment  as  to  the  obliga- 
tion of  the  defendant,  to  render  an  account 
proceeded  to  contest  the  account  filed. 
Judgment  proceeded  on  the  merits  of  the' 
action  at  the  same  time  as  on  the  contestation 
of  the  account  and  was  confirmed  in  appeal 
Davis  &  Cashing,  12  R.  L.  522  Q.  B.  1864. 

39.  But  in  another  case.  Held,  that  when 
the  defendant  pretends  that  he  has  not  ren- 
dered an  account  but  files  one  with  his  pica 
the  court  should  decide  first  as  to  the  obliga- 
tion of  the  defendant  to  render  an  account 
and  order  that  an  account  be  filed  as  deman- 
ded by  the  action,  and  a  judgment  which 
decided  at  the  same  time  the  obligation  to 
render  an  account  and  the  merits  of  the 
account  filed  was  reversed  in  review.  McAdam 
&  Wilson  12  R.  L.  523  S.  C.  1882. 

40.  In  an  action  en  reddition  de  compte  il  the 
pai'ties  do  not  first  proceed  to  judgment  on 
the  question  of  the  liability  of  the  defendant 
to  render  an  account,  but  go  on  to  contest  it 
the  Court  will  adjudicate  on  the  pretensions 
of  the  parties  as  submitted.  Durochers  & 
Lauzon  12  R.  L-  403  S.  a  1883. 

41.  In  an  action  to  account,  the  defendants 
pretended  that  it  was  not  true  either  in  fact 
or  in  law  that  they  had  refused  to  render  an 
account,  as  alleged  in  the  declaration.  They 
had  in  fact  rendered  their  account  in  due 
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form,  and  the  action  should  have  been  en  d6- 
bats  de  compte  or  en  reformation,  [Trudelle  v. 
Roy,  4  L.  C,  Rep.  222,  Oummings  tt  Tay 
lor,  4  L.  C.  .lur.  304.)  Under  any  circumstan- 
ces tlie  plaintifts  should  not  have  asked  that 
the  defendants  should  bo  condemned  to  pay 
costs,  and  that  they  had  tlie  right  to  contest 
tlie  action  to  that  extent.  Meld  that  the 
rendering  of  an  account  d  Vamiable  which 
has  not  been  accepted  does  not  relieve  a  ren- 
dant  compte  from  the  obligation  of  rendering 
an  account  en  justice,  but  the  defendant  will 
not  to  be  condemned  to  pay  costs.i  I )  Muldoon  tD 
Dunn,  7  L.  N.  239,  S.  C.,"J884. 

42.  Where  a  defendant,  in  an  action  for  an 
account  of  his  administration  of  real  estate 
under  a  special  agreement,  pleads,  first,  that 
he  has  never  been  put  in  default  to  render 
an  account,  and  has  always  been  ready  to 
account,  and  files  an  account  with  his  pleas, 
and  further  pleads  that  he  owes  nothing 
under  the  alleged  agreement,  held,  that  the 
account  accompanying  his  pie"-  will  not  be 
rejected  on  motion  as  irregular  and  prema- 
turely filed.  Dorion  &  Dorion,  7  L.  N.,  397, 
and  M.  L.  R.,  1  Q.  B.,  S."),  1884. 

43.  And  an  account  rendered  in  such  case 
should  not  be  rejected  on  motion,  on  the 
ground  that  the  chapter  of  disbursements 
contains  items  having  no  apparent  connec- 
tion with  the  administratiou  of  the  property, 
this  being  a  question  to  be  determined  only 
on  a  debat  de  compte.  lb. 

XIII.   Ex    R^MERE 

44.  Plaintiff  brought  action  against  defend- 
ant for  the  enforcement  of  his  right  of  redemp- 
tion stipulated  to  be  exercised  within  two 
years,  and  made  a  legal  tender  by  a  notary  of 
$9,500  which  defendant  refused,  being  the 
amount  payable  under  the  deed  of  redemp- 
tion. The  action  was  served  on  the  day 
before  which  the  two  years  would  have  ex- 
pired. Held  that  the  action  en  r£m6re  need 
not  be  returned  into  Court  before  the  expira- 
tion of  the  stipulated  delay.  Trudel  &  Bou 
chard  27  L.  C.  J.  218,  S.  C.  1883. 

45.  But  such  action  is  properly  directed 
against  the  purchaser,  notwithstanding  that 
he  may  have  abandoned  the  property  in  a 
hypothecary  action  against  him  and  that  a 
curator  to  the  delaissement  has  been  ap- 
pointed, because  such  a  delaissement  does 
not  divest  the  proprietor  of  his  property  but 
simply  of  the  possession  of  it.  It  pretends 
that  a  deposit  of  money  is  unnecessary.  lb. 

XIV.   En  RilNTEGRANDE. 

46.  The  plaintiff  for  about  seventeen  years 
previous  to  the  acts  complained  of  possessed 
and  worked  a  certain  Sugary  on  the  South 
half  of  liOt  No  26,  in  the  4th  range  of  Shawe- 
negan.  The  defendant  purchased  the  north 
half  of  the  same  lot  in  March  1880,  immedi- 
diately  preceding  the  action.  There  was  no 
boundary  line  of  any  kind  between  the  two 
half  lots.  In  the  spring,  plaintiff  gave  pei-mis- 
Bion  to  one  M.  to  work  the  sugary  in  ques- 

(1)  In  apijcal. 


tion,  M.  went  to  the  shanty,  cdbane,  which 
the  plaintiff'  had  used  for  several  years  pre- 
viously for  the  working  of  the  sugary  and 
used  a  part  of  the  sugar  troughs  and 
spouts  which  the  plaintiff  had  left  in  shanty 
from  previous  years.  M.  also  tajjped  about 
200  trees  and  prepared  firewood  for  boil- 
ing sap.  The  defendant  then  appeared, 
began  to  tap  some  of  the  trees  and  took  pos- 
session of  a  part  of  the  sugar  troughs  and 
spouts  which  the  plaintiff  had  left  there  from 
previous  years,  and  oven  went  so  far  as  to 
consume  the  firewood  cut  by  M.  for  his  own 
use.  M.  having  remonstrated  in  vain  reported 
what  occurred  to  the  plaintiff  who,  accompa- 
nied by  witnesses,  went  to  the  shanty  and 
finding  the  defendant  working  there,  asked 
him  to  leave,  but  the  defendant  refused. 
Plaintiff  brought  action  en  rdniegrande. 
Defendant  pleaded  that  such  action  did  not 
lie  without  proof  that  the  plaintiff  had  been 
dispossessed  by  violence  and  that  the  only 
action  open  to  plaintift  was  en  bornage. 
Held  that  proof  that  defendant  took  posses- 
sion of  the  sugary  and  material  against  the 
will  of  the  plaintiff  and  persisted  in  holding 
them  constituted  violence  in  the  eyes  of  the 
laiv,  and  plaintifl"  having  eryoyed  his  property 
for  seventeen  years,  was  not  bound  to  bring 
action  en  bornage.  Gerbeau  &  lilais.l  Q.L.R. 
13  S. C.  R.  1880 

47.  Action  en  r64niegrande.  The  plaintiff 
complained  that  the  defendants  liad  by  vio- 
lence taken  possession  of  his  land  to  the 
damage  of  $200.  The  defendants  pleaded 
that  they  had  taken  possession  of  the  land 
with  the  consent  of  the  plaintiff.  The  action 
was  dismissed.  Held  that  it  was  proved  that 
the  defendants  had  entered  into  possession 
with  the  consent  of  the  plaintiff  and  that  the 
land  was  bought  by  the  company  for  a  sum 
of  $117,  that  therefore  the  present  demand 
was  inadmissible.  Pigeon  &  Montreal  &  Sorel 
Railway  Co.  6  L.  N.,  4,  S.  C.  R..  1882. 

48.  An  action  en  riiategrande  brought  by 
the  owner  of  a  lot  of  land  on  the  bank  of  the 
river  Richelieu,  complaining  of  the  invasion 
of  his  possession  of  another  piece  of  land 
forming  part  of  an  old  road  leading  from  the 
front  road  to  the  river,  and  being  the  conti- 
nuation of  a  road  called  the  '•  Grande  Ligne." 
Held  that  there  had  been  no  dispossession 
and  the  evidence  of  title  was  conflicting  and 
action  dismissed.  ( I )  Finsonnault  &  Hubert,  7 
L.  N.  276,  Q.  B.  1884. 

XV.  En  repetition. 

49.  Action  en  repetition  of  the  amount  of  a 
note  paid  by  plaintiff  to  defendant.  Plaintiff 
paid  a  note  on  which  he  was  second  endorser. 

The  note  went  to  protest  and  defendant 
made  plaintiff  pay  it.  Having  taken  it  up  the 
plaintiff  saw  that  it  was  not  stamped  and 
concluded  that  he  had  never  been  liable  to 
pay  it.  Pica  that  tho  note  had  been  stamped 
but  that  the  stamps  had  fallen  off.  There  was 
evidence  of  two  witnesses  that  the  note  Lad 


(1)  lu  Supreme  Court  appeal  allowed,  1886. 
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been  stamped  and  Held  tliat  under  the  stamp 
act  there  was  no  penalty  after  jjayment  and 
as  plaintiflfs  claim  was  in  the  nature  of  a  pe- 
nalty for  the  absence  of  stamps,  he  had  no 
right  to  recover.  Prevost  &  Uochelaqa  Bank, 
4,  L.  N.  340,  S.  C.  1881.  ' 

50.  Wliere  the  plaintiff  had  paid  voluntarily 
to  a  notary  the  amount  of  an  account  which 
he  had  presented  to  him  held  that  he  had 
no  right  of  action  to  recover  any  portion  of 
the  money,  though  he  established  that  the 
value  of  the  services  rendered  was  much 
less  than  what  he  had  been  charged  (or 
Fradet  d;  Gtiay,  11  R.  L.  ,531.  Q.  B.  1882. 

XVI.  En  separation  de  bien.s. 
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51.  A  wife  who  sues  in  separation  of  pro- 
perty may  before  judgment  iloolare  that  she 
lias  no  reprises  matrimoniales  to  exercise  and 
that  she  intends  to  renounce  the  community, 
and  in  such  case  the  Court  will  order  that  the 
judgment  of  separation  be  registered  in  the 
registry  office  of  the  registration  division  in 
which  the  parties  havo  there  domicile 
Deschamps  &  Charbonmau,  1 1  R.  L.  556  S.  C 
1878.  Pepin  d-  Labelle,  11  K.  L.  558  S.  C.  1882- 

XVII.  En  separation  de  coups  et  de  biens' 

52.  In  a  separation  case  the  plaintiff  (the 
wiJe)  obtained  an  order  to  attach  the  mova- 
bles of  defendant  her  husband  for  the  protec- 

lu^  °  J  "^^'''' '"  *^®  conununity.  Under 
this  order  a  seizure  was  made  in  the  hands  of 
the  Banquo  Jacques-Cartier.  The  defendant 
presented  a  petition  for  the  removal  of  the 
attachment  as  illegal  and  informal  because  it 
Uid  not  comply  with  Arts  834,  987,  C.  C.  P. 
ij-lamtiff  in  reply  cited  Art,  204  C  C,  and 
Morga7i  &  Emerson  S.C.  1875  ( 1 ).  Held  that  the 
attachment  wiis  well  taken  but  that  the 
husband  would.have  a  right  to  claim  delivery 
01  the  property  on  assuming  the  resjionsibility 
T    N-'«^  ^s'^o^Voo*?'*"'-    ^'^anon  &  Lalcnde,  4 

53.  In  an  action  by  a  wife  for  separation 
rom  bed  and  board  she  asked  by  motion  that 

the  defendant,  her  husband,  be  iorelosed  from 
making  any  proof  in  the  case  unless  he  paid 
her  attorney  for  conducting  the  case.  She  I 
ftad  already  been  granteed  $20  per  month 
alimony  by  the  court.  Motion  refused  Mc- 
Uougall  .t-  Scott,  4  L.  N.  323,  S.  C.  188  . 

54.  Under  no  circumstances  can  the  defen- 
dant be  examined  as  a  witness  to  an  action 
en  separation  de  corps,  to  prove  the  plaintifi''8 
^^n   ,-?qS^'''"'"«  *  Loiselle,  27  L.  O.  J.  145, 

XXI.  Fob  PENALTY  UNDER  Quebec  Elections 
Act. 

55.  Action  to  recover  fi-om  'the  Mayor 
and  Secretary  treasurer  of  the  municipality 

^^^^r/w^  "^  ^'- •^"^^P'l  'le  Chambly,  the 
sum  of  1200  each  for  m^c^d  Vni^tion  nf  *he 
Quebec  Jilections  Act.  The  electorial  Ust  was 
to  be  m  duplicate  under  section  12,  one  of 
which  was  to  be  kept  in  the  Archives  of  the 

(1).  Uureported. 


Municipality  and  the  other  to  be  transmitted 
to  the  Registrar  of  the  registration  division  in 
which  was  situated  the  municii)alitv,  within 
eight  days  following  the  day  upon  which  such 
list  should  have  come  into  force,  by  the  secre- 
tary Treasurer  or  by  the  Mayor,  under  a  pe- 
nalty of  $200  or  of  imprisonment  of  six  months 
in  default  of  payment  againts  each  in  case 
ol  contravention  of  this  provision.      If  was 
charged   against   the   Mayor  and    .Secretary 
Ireasurer  that  in  1880,  they  had  omitted  to 
transmit  to  the  registrar  within  the  eight 
ciays    required,    the    duplicate  in  question 
whereby  the  penalty  of  two  hundred  dollars 
against  each  was  incurred.     Demurrer  on  the 
ground  that  it  did  not  follow  that  the  defen- 
dants were   liable    to  the   penalty   by  non- 
transmission   of  the   duplicate  list  because 
they  had  the  right  of  transmitting  with  the 
same  effect  the  copy  mentioned  in  Section 
■'J,  and  It  was  not  alleged  thay  thoy  had  not 
transmitted  such  copy.     Held  incumbent  in 
the  plaintiti  to  aver  not  only  that  the  dupli- 
cate referred  to  in  Section  38,  had  not  been 
transmitted,  but  that  the  copy  mentioned  in 
Section  39,  had  not  been  transmitted    Taver- 
nier  &  Robert,  4,  L.  N.  131.  S.  C.  1881. 

50.  In  an  action  under  the  Dominion  con- 
tested Elections  Act  in  which  demand  se- 
veral penalties  were  joined.  Held  that  a 
deposit  of  $50  for  each  penalty  demanded 
should  be  made.  Choquette  &  Hubert,  Id. 
Q.  L.K.,  192.  Q.B.  1884. 

XX  lIvroTBEOARV,  See  HYPOTHEC. 

57.  In  a  hypothecary  action  it  is  not  neces- 
sary to  specifically  allege,  but  it  is  necessary 
to  prove,  that  the  person  creating  the  hypo- 
thec was  proprietor  and  had  the  power  to 
grant  the  mortgage  in  question.  Union  Bank 
&  Nutbroiim.  10  Q.  L.  R.  287,  S.  C.  R.,  1884. 

XXII.  In  ejeclment. 

58.  An  action  in  ejectment  under  a  lease 
trom  1st  May  to  1st  May  instituted  on  the 
latter  date  on  the  ground  that  the  lease  had 
expired  was  held  to  be  premature.    Donald- 

I  son  &  Charles  4  L.  N.  35  Q.  B.  1880. 

I     XXI II.  Interest  in. 

59  Assignees  or  transferees  in  virtue  of  a 
voluntary  assignment  by  an  insolvent  for  the 
benefit  of  his  creditors  have  no  legal  status 
to  appear  and  plead  on  behalf  of  the  Insol- 
vent estate.  Whitney  &  Badeitx,  12  R.  L.  518 
S.  C.  1861. 

60.  Action  by  the  assignees  of  the  Canada 
Agricultural  Insurance  Co.  for  $200  being  the 
amount  of  four  calls  often  per  cent  each 
upon  certain  shares  of  the  Company  held  by 
defendant.  The  first  two  calls  were  made  by 
the  directors  of  the  Company,  prior  to  its 
liqiudation,  the  M.to.v  wpr?  made  by  the 
plaintiffs  6s-qualitg  as  liquidators  of  the  com- 
jpany's  affairs.  Held  that  under  41  Vic.  Cap. 
38  the  liquidators  were  duly  qualified  to  make 
calls  and  to  sue  for  them.  Ross  &  Guilbault. 
4  L.  R,  415  S.  C.  1881. 
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(31.    Where    [lotitoiy     notion    was   taken 

against  the  holder  of  an  •  hmiioveable Held 

that  he  could  not  plead  that  the  grant  of  the 
Crown  to  the  plaintiff  hiut  lapsed  owing  to 
the  fact  that  the  plaintiff"  and  those  from 
whom  he  derived  had  not  confonned  to  the 
conditions  of  the  letters  patent.  Robert  & 
Lcblanc,  11  R.  L.  493  S.  C.  1882. 

C<2.  The  defendant  was  sued  on  a  promis- 
sory note  and  pleaded  that  the  note  had 
been  made  by  him  in  favor  of  a  commercial 
iirm  since  insolvent,  that  it  had  passed  into 
the  hands  of  the  assignees  of  the  said  firm, 
that  it  did  not  appear  that  the  insolvent 
had  ever  legally  recovered  possession  of  it 
and  that  the  plaintiff"  had  no  interest,  but  was 
merely  a  prete-nom  for  the  creditors  to  whom 
it  belonged.  Held  that  the  defendant  could  ' 
not  plead  the  rights  of  the  creditors  but  was 
bound  to  pay  the  amount  of  the  note  to  the 
holder.  Lemay  d-  Boissinof,  10  Q.  L.  ]{,  90. 
S.  C.  1883.  ' 

G3.  In  another  case,  an  insolvent  trader 
assigried  to  three  persons  for  the  benefit  of  his 
creditors,  and  on  a  seizure  of  his  effects  by  a 
creditor  who  was  not  a  party  to  the  assign- 
ment, the  assignees  intervened.  Held  that 
they  had  no  interest  to  plead  on  behalf  of 
others,  and  that  their  intervention  to  that 
eflTect  would  be  dismissed  with  costs  against 
them  personnally.  Tonrangeau  &  Dubcau, 
lOQ.  L.  R.  92.  1884. 

64.    Appeal  from  a  judgment  dismissing 
an    action    in   revendication  by  which  the 
appellant  claimed  certain  machine'y  which 
lie  contended  the  respondunt  detained  ille- 
gably.    Appellant  in  his  declaration  alleged 
that  he  bought  this  machinery  by  deed  of  the 
12th  May  1881  from  the  Canada  Paper  Co. 
who  hoA  themselves  bought  it  from  G.  &  Co. 
by  deed  of  27th  April,  1880.    Respondant 
answered  this  action  by  a  plea  alleging  that 
he  detained  this  machinery  under  a  volun- 
tary assignment  of  the  1 3th  June,  I88I  ;  made 
by  said  "  G.  &  Co."  of  the  whole  of  their  estate 
to  him  for  the  benefit  of  their  creditors,  and 
that  when  G.  &  Co.  sold  it  to  the  Canada 
Paper  Co.  they  were  insolvent.   Held  rever- 
sing the  judgment  of  the  Court  of  Appeal 
Montreal,  7  L.  N.  1882,  that  an  assignee  hold- 
ing property  under  a  voluntary  assignment 
to  him  by  an  insolvent  for  the  benefit  of  his 
creditors,  parties  to  the  deed  of  assignment, 
is  not  entitled  to  plead  in  his  own  name  in 
reference  to  such  property.  Such  an  assign- 
ment merely  enables  him  to  represent  the 
assignor  and  to  exercise  the  assignor's  actions 
and  not  those  pertaining  to  creditors  alone. 
Bur  land  Jc  Moffatt,  8  L.  N.  147,  28  L.  C.  J. 
214,  Su.  Ct.  1885. 


execute  a  deed  of  sale,  which  had  been  duly 
tendered  to  defendant  ;_tho  plaintiff  asking 
by  the  conclusions  of  his  declaration  that  the 
judgment  should  avail  in  place  of  the  deed 
in  default  of  defendant's  executing  the 
same.  The  defendant  was  personally  served 
in  the  District  of  Montreal,  and  denied  the 
.jurisdiction  of  the  Court  by  a  declinatory  ex- 
ception alleging  that  the  action  was  a  real  or 
mixed  one,  mvolving  the  title  to  lands  in  an- 
other district,  and  contending  that  he  should 
have  been  summoned  before  the  Court  of  his 
domicile,orof  the  district  where  the  immovea- 
ble was  situate,  under  article  37  of  the  Code 
of  Procedure.  Held  that  the  action  was  pure- 
ly personal  and  exception  dismissed.  Leave  to 

appeal  from  this  judgment  was  refused. 

McMartin  &  Walsh,  5  L.  N.  402  S.  C.  1882. 

XXVI.  On  detailed  account. 

60.  An  action  for  professional  fees  and 
disbursement  in  a  case  of  which  the  num- 
ber and  the  title  are  given,  unaccompa- 
nied, either  at  the  time  of  the  service,  or  at 
the  time  of  the  return,  with  any  account  of 
details,  is  not  an  action  "founded  upon  de- 
tailed accoimt,"  within  the  meaning  of  article 
91  C.  C.  P.  although  a  bill  of  costs  be  subse- 
quently filed  in  the  case  :  and  that  even  if  it 
were  brought  upon,  and  accompanied  with 
the  bill  of  costs,  it  still  would  not  come  un- 
der the  terms  of  the  article,  and  the  clerk  of 
the  Court  has  therefore  no  right  to  render 
judgment  forthwith  upon  production  of  the 
affidavit  mentioned  in  that  article.  Langloia 
&  St-Pierre,  9  Q.  L.  R.  9.5  S.  C.  R.  1883. 


XXV  Nature  of 

65.  Action  to  compel  the  defendant,  resi- 
dent in  the  District  of  BeaiiharnoiSi  to  carry 
out  a  promise,  which  the  plaintiff  alleged  had 
been  made  by  correspondence  and  telegrams, 
to  purchase  certain  immoveable  property  sit- 
uated in  the  District  of  Terrebonne,  and  to 


XXVII  On  transfer. 

67.  The  property  on  which  was  a  life  rent 
was  sold  by  the  sheriff"  and  the  owner  of  the 
rent,  having  secured  it  by  an  opposition  ajin 
de  charge  which  was  allowed,  transfeired  it 
to  plaintiff,  signified  the  transfer  to  defen- 
dant, and  brought  action  in  default  of  pay- 
ment based  on  the  transfer.  Defendant 
pleaf-lod  that  plaintiff's  title  was  properly  the 
judgment  on  the  opposition  and  not  the  trans- 
fer, and  this  view  was  maintained  by  the  Court 
in  the  first  instance,  but  in  review  was 
reversed  on  the  ground  that  the  transfer  cons- 
tituted his  proper  title,  Wright  &  Moreau,  5 
L  N.  186,  S.  C.  R,  1882  &  M.  L.  R„  1  Q.  B.. 
456,  1885.  ■ 

XXVin  Petitory, 

68.  In  a  petitory  action  to  recover  real  es- 
estate  from  the  liands  of  an  Assignee  in  in- 
solvency under  the  Insolvent  Act,  1875  and 
its  amendments.  Held  reversing  the  judg- 
ment of  the  Superior  Court,  that  the  action 
would  not  lie  as  respondent  should  have  pro- 
ceeded by  summary  petition  under  the  In- 
solvent Act  1875.  Sec  125.  Fair  &  Disileta,  4 
L,N.  84.  0.  B.  1881.  ' 

69,  In  1834,  the  father  of  the  plaintiff 
made  his  will  leaving  the  property  of  which 
he  should  die  possessed  to  the  children  who 
should  survive  hmi.  Later  his  wife  also  made 
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u  will  leaving  her  property  to  her  hushand. 
For  some  months  previous  to  their  deutli 
both  husband  and  wife  lived  with  the  defen- 
dant a  relation,  who  cared  for  thein,  paid  the 
expenses  of  their  last  illness  and  of  their 
tuneral.    Ihey  left  some  property  consistinc 
of  houses,  a  lot  of  land,  &c.    This  property 
had  been  m  their  possession  since  1821,  the 
date  of  tlie  marriage.    But  in  1850  they  had 
given  the  property  by  deed  of  donation  eritre 
vijs,  to  one  of  their  sons  a  bachelor  travelling 
abroad,  who    however  was   present   at  the 
time  the  donation  was  made  and  accepted 
It,    but    who    subsequently,  a    short    time 
afterwards  went  abroad  again  and  remained 
there  returning  only  once  for    four  or  five 
days.     After  the  death  of  the   parents,  no 
heirs  presenting  themselves,  the  defendant 
took     possession    of    the     property     and 
received   the   revenue  of  it   for    three    or 
four  years.  The  plaintiff,  one  of  the  daugh- 
ters who  was  absent  from  the  country  at  the 
tune  of  the  death  of  her  parents,  having  re- 
turned to  Canada,  purchased  the  rights  of 
her  brothers  and  sisters  in  their  parents  suc- 
cession and  proceeded  by    petitory  action 
against  the  defendant  to  recover  the  pro- 
perty. The  defendant  instead  of  asking  bv 
preliminary  exception  to  be  dismissed  from 
the  case,  on  pointing  out  the  real  defendant 
for  whom  he  held,  filed  a  plea  to  the  merits 
by  which  he  set  up  the  donation  entre  vif  to 
the  absent  son  and  the  consequent  want  of 
title  in  the  plaintiff  and  her  auteurs ;  and  in 
order  to  establish  the  validity  of  such  dona- 
tion pleaded  that  there  had  been  a  feigned 
delivery  {tradition  feinte)  of  the  property,  in- 
asmuch  as  the  acte  of  donation  included  a 
provision  by  which  the  donor  reserved  to 
himself  a  right  of  habitation  on  the  propertv 
m  common  with  the  donee.    He  also  set  up 
a  real  tradition,  a  symbolic  tradition  and  a 
tradition  longae-mamis.    He  also  pleaded  a 
right  of  retention    to  the    extent  of  $400, 
for  the    care,  &c,  of  the  deceased,     ffeld 
in    review,    confirming    the    judgment    of 
the  Court    below,  that    a    holder  by    pre- 
carious title  could  not  ask  simply  for  the 
dismissal  of  the  action  as    defendant  had 
done,  but  should  ask  to  be  discharged  from 
the  action  in  making  known  by  preliminary 
exception  the  name  of  the  person  from  whom 

•MQ  t  A  i'«*«5'«  *  PniWhomme  26  L.  C.  J. 
wlo,  is.  G.  R.  1882. 


70.  And  the  action  en  reddition  de  compie 
which  might  b^  brought  in  such  cases  was 
not  exclusive  and  ;did  not  affect  the  right  to 
bring  an  action  petitoire  as  the  plaintift  had 
done.  Ibid. 

71.  And  held  also  that  prior  to  the  Code 
a  donation  was  nuU  if  the  donor  without  re- 
Berye  of  the  usufruct  remained  in  possession 
of  the  property  until  his  death,  nor  did 
uie  tact  that  the  donor  had  reserved  to  him- 
self a  right  of  habitation  constitute  a  feigned 
dehvery  of  the  property.  Ibid. 

72.  When  a  petitionaiy  action  is  brought 
against  a  lessee  it  is  sufficient  for  him  to  point 
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out  his  lessor  by  preliminary  pica,  an.l  it  is 
not  necessary  ti>at  he  should  call  in  the  lessor 

'^"sc'' 1 88''      '"'*''''  *  '^'""■''^«' «  Q-   -•  «• 

rw\?''^'^^'[^^'^^  "*'  '""<^  f^laimed  bv  the  plain- 
tiff;  the  hrst  IS  'irpents  in  front  by'like  depth, 
at  ,st.  Jerome,  with  buildings  ;  the  second  is 
a  quarter  of  an  ai'p(uit  front,  by  twentv-five 
nrpentsin  depth,  also  with  buihlings.    The 
piunitiff  claimed  as  representing  all  the  three 
uiiUlren  who  where  surviving    when  J     B 
L.  died   in    1872.  He  was   plaintiJ^s  father! 
and  left  by  will  these  lands  to  his  children 
w  ho  would  be  ahve  at  his  death.     The  decla- 
ration  charged  defendant  with  having  usurped 
poss^evsion  of  the  lands  from  the  time  of  the 
deathotJ.B.L.    The  defendant   pleaded  a 
Mfaiseaufonds  en  fait,  and  that  the  plain- 
tiff s  title  was  not  perfect,  for  J.  B.  L.  left  a 
son,  Joseph  surviving  him,  that  J.  B.  L.  and 
ius  wife  gave  Joseph,  by  donation,  those  lands 
on  the  10th  October,  1850.  that  it  was  false 
t  at  the  defendant  had  s.  ,zod  the  propria  of 
the  lands  referred  to,  on  the  contrary,  that  he 
had  smce  the  death  of  J.  B.  L.  only  ciontinued 
to  occupy  them    a   iitre  pricaire,  adminis- 
tenng  the  lands  as  during  the  lifetime   of 
J.  J<.    Held  on  the  evidence  that  defendants 
title  was  tortuous  and  bad  and  the  judgment 
I  m  favor  of  the  plaintiff  deducting  one  fourth 
tor  the  absent  son  was  confirmed.  Lesage  d- 
frudlwmme,  5  L.  N.  251.  S.  C.  R.  1882. 
•    "■*;  '''^'e  .tenant  sued  in  a  potitoiy  action 
IS  not  entitled  to  ask  for  the  dismissal  of  the 
action,  but  only  that  he  he  <lismissed  from 
the  cause  when  the  lessor  declared  by  him  has 
been  brought  in.    Dupuia  &  Bouvier,  7  L.  N. 
92__&  27,  L.  C.  J.  339.  S.  C.  R.  1883. 

<o.  And  the  indication  by  the  tenant  ot  the 
name  of  his  lessor  should  be  by  preliminary 
plea  and  not  by  temporary  exception.  Ihid 

XXIV.    POPULAIRE. 

76.  When  action  is  brought  to  set  aside  an 
assessment  roll  such  action  is  in  the  nature 
of  a  popular  action  and  any  other  party 
wliose  name  is  on  such  assessment  rollf  may 

'n^UTA?  'yT"""^  '"''  "S^^t^-    Molson's 
mnk  ii  City  of  Montreal.    1 1  R.  L.  542,    S.C. 

1881. 

XXX.  Possessory. 


77.  Les  appellants,  nyant  il  y  a  nombre 
a  annees,  construit  a  leur  frais  et  pour  I'ali- 
mentation  de  leur  moulins  un  chemin  pont€ 
dans  la  paroisse  de  Ste-Genevieve,  renouve- 
lerent  le  pontage  a  mesure  que  le  besoin  s'en 

sei.  Jin  1880,  ilsfirentl'acquisition  d'une  lisiere 
de  terre  voisine,  ouvrirent  un  chemin  prive, 
qu  lis  fermSrent  d'une  barriere  a  chaque  ex- 
tremite,  enleverent  les  bons  madriers  qui  se 
tmuvaient  aur  rancicn  chemin  pour  les  pla- 
cer sur  le  nouveau,  tout  en  jetant  de  cote  les 
mauvais.  L'mtimS  poursuivit  par  une  action 
possessoire  concluanta  la  remise  des  madriers 
ou  au  paiement  de  $2,500  de  dommages  et  a 
ce  qu  elle  fut  maintenue  dans  la  possession 
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ilu  chomin.  Lo  jiigomont  de  la  cour  inferieuro 
a  accopte  Ics  conclusions  possessoircs  de  Tac- 
tion, mais  refuse  les  dommages.  En  appel  juK« 
(reiiversant  lo  ju>,'onient  do  la  cour  inferieuro) 
que  les  appolants  uyant  enlove  le  pontane 
lequol  ne  tenait  ni  dfer  ni  d  clous  ot  n'avait 
pas  ete  mis  a  la  perpgiuelh  demeure  n'a  pas 
eu  pour  but  d'enlevenl  rintiuieo  la  possession 
civile  du  chemin,  ot  qu'on  consequonco  les 
conclusions  possessoires  auraient  du  etre  ro- 
f  usees.  Price  &  Corporation  de  Sle-Gene- 
viSve  de  Batiscan.  8,  Q.  L.  H.  {J7  Q.  B.,  1881. 

78.  In  a  posessory  action,  plaintiff,  in  order 
to  succeed  must  prove  that  he  has  had  pos- 
session de  facto  by  bun  and  his  auteurs  of  th/? 
land  in  question  for  more  than  a  year.  Ron- 
deau &  Charbonneau,  1 1  I{.  L.  379  S.  C.  1882. 


/  9.  Wlien  tlie  owner  of  a  lot  of  land  en- 
closed by  a  fence  agrees  with  his  neighbour  to 
liave  the  boundary  line  mado  ho  does  not 
thereby  lose  his  right  of  action  for  encroach- 
ments, especially  if  he  has  not  accepted  the 
line  drawn,  and  similarly  his  neighbour  has  a 
right  against  him.  Robitaille  &  Joly,  1 1  \i.  L. 

80.  In  an  action  for  damages  caused  to  an 
immoveable  property  of  which  the  plaintiff 
claims  to  have  been  in  possession  as  proprie- 
tor, proof  of  possession  for  upwards  for  a  year 
and  a  day  is  sufficient  to  sustain  the  action, 
and  in  such  action,  the  damages  may  be 
based,  not  only  upon  the  value  of  the  wooil 
cut,  but  also  on  the  depreciation  of  the  value 
ot  the  land  in  question  RohiUard  &  Trem- 
blay,  11. 1{.  L.  405  .S.  C.  1882. 

81.  In  a  possessory  action  the  defendant 
may  imvoke  liis  own  title  and  that  of  him 
from  whom  he  derived  in  order  to  prove  the 
nature  and  character  of  his  possession,  but 
where  the  lessee  of  land  notified  or  protested 
his  lessor  who  had  been  in  possession  for  up- 
wards of  ten  years  that  he  the  lessee  was  pro- 
prietor and  forbidding  his  lessor  or  any  per- 
son on  his  behalf  to  set  foot  on  the  land  in 
question._jye/d  that  the  lessor  was  justified 
m  proceeding  against  him  by  possessory  ac- 
tion. Faquetle  &  Brunette,  U,  E.  L.  485  S.C. 

I  Soli, 

82.  And  where  the  possession  of  the  lessor 
nimselt  was  commenced  by  violence.   Held 
possession   necessary  to  found    a 
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XXXIIT.  Qui  tam. 

84.  Qui  tam  action  for  omission  to  rocistor 
a  i)artner«hip.  Excej)tion  to  the  form  on  a 
number  of  grounds  among  which  was  that  the 
action  concluded  for  a  joint  and  several  penal- 
ty.    Held  good  under  the  statute  C.  S.  L  C 


that   the 

possessory  action  would  count  from  the  time 

the  violence  ceased.  Ibid 

XXXI.  Pro  socio. 

83.  Action  to  recover  $80  alleged  to  have 
been  advanced  by  i^laintiff  to  defendant  to 
buy  a  piece  of  land,  and  $30  value  of  harness 
belonging  to  plaintiffand  taken  by  defendant. 
Ihe  defendant  pleaded  that  these  items  fell 
into  a  partnership  then  existing  between 
them  and  still  unliquidated,  and  the  Court 
was  ot  opmion  that  the  plea  was  made  out. 


8  ).  But  on  the  merits  of  the  same  action  this 
judgment  was  reversed  and  the  action  dis- 
missed Per  curiam,— I  am  of  opinion  that 
he  defendants  are  right  in  their  proposition 
that  such  an  action  as  this  for  a  sinf'le  *20() 
penalty  against  two  wrong  doers.each  of  whom' 
hM  to  answer  only  for  himself,  and  each  of 
whom  has  incurred  a  penalty  of  |2()0  is  bad. 
Bernard  SiOaudry.  4  L.  N.  385  .S,  C,  1881. 

I  86.  Dans  les  actions  qui  tam,  le  pour- 
smvant  doit  indiquer  dans  lo  bref  non-seule- 
ment  SOS  noms,  qualites  et  domicile,  mais 
ceu.x  de  la  partie  conjointe  a  laquelle  appar- 
tioiit  uno  partie  de  rainonde  ;  et  que,  k  de- 
laut  de  ce  faire,  Taction  sera  renvoyee,  meme 
siins  Pxcei)tion  a  la  forme.  Ferland  k  Mor- 
rtsseite,  9  Q.  L.  R,  70.  S.  C.  1883. 

87.  In  two  cases  Held  that  a  reference  in 
the  afhdavit  required  by  27  and  28  Vic.  Cap. 
7"  ^°  "?**,  i^ction  mentioned  in  the  precipe 

herewith  hied  "  is  not  a  sufficient  identifi. 
cation  of  the  action  sworn  to  with  that  actual- 
ly prosecuted,  as  specified  in  the  declaration. 
i^iplinq  jt  the  Sparham  Fireproof  roofing 
Co.,    d-  Reed   and  the  Sparham   Fireproof 

o7-^'t  ^^-j  J.  ^"  '^-  ^^^ ;  ""^1  ^I-  L.  U.  1  Q.  B  , 

J2  &  20.  1884. 

XXXIV.  Redhibitokv. 

88.  Action  for  the  price  of  a  horse  sold  by 
plaintifl  to  defendant;  plea  inter  alia  that 
there  was  \yarranty  and  representation  at  the 
sale  Uiat  the  horse  was  only  seven  years  of 
ago  and  tree  from  vice,  whereas  he  was  ele- 
ven and  suffered  from  redhibitory  vices  The 
action  was  instituted  more  than  fourteen 
months  after  theaalo  and  delivery  of  the 
horse.  Held  too  late.  Crevier  &  la  Sociiti 
a  Agriculture  de  Berthier,  4.  L.  X.  373.  S.  C, 
1881.  ' 


XXXVII.  Right  of 

89.  Where  arwes._In  the  case  of  a  nota- 
rial obligation  executed  at  Montreal.—iTeW 
that  the  right  of  action  for  the  recovei-y  of 
the  debt  due  thereunder  originated  at  Mont- 
real and  not  at  the  place  where  demand  of 
payment  had  to  be  made.  Buchemay  &  La- 
Rocque,  25    S.  C.  ,J.  228,  S.  C.  R.,  1880. 

.i-^?\P®'''''^**'"'y  ^^''^P^'on  on  the  ground 
that  the  contract  of  hiring  was  not  made 
as  alleged  in  this  Province,  but  in  the 
Province  of  Ontario,  and  that  the  service, 
which  was  a  personal  service  in  Montreal,  did 
not  bring  the  defendant  befnr.-  the  Court  so 
as  to  give  it  jurisdiction.    The   defendant 

(1)  I.  Dig.  53.-395. 


r. «  .^. «; 
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^ 


relied  on  GWcf.  Hobm  (1,.    I'er  Ouriam, 
"  Ooiset  d-  Robin  was  nn  action  pro  socio 
where  the  service  deppiulod  upon  the  domi- 
cile of  the  party,  and  it  was  protended  that 
in  such  a  case  as  that  where  the  action  was 
not  purely   personal,   as  it  is  here,  that  the 
defendants  heni^' atisentees  and  having  their 
principal  place  of  business  in  .Tersoy.  where 
their  property  might  have   been   liable   to 
division    under     the   Judgment     of    Court, 
could   be  called   in    by    advertisement    be- 
cause they  had  property  in  OasiK'-.     Su'eh  a 
case  as  that  is  of  course  clearly  distinguisha- 
ble from  this.  Here  the  action  is  purely  rier- 
soiial,  ns  required  by  Art.  .34  of  tiio  Code  of 
Procedure,  not  mixed  as  it  was  there    and 
the  terms  of  the  judgment  in  that  case  leave 
no  doubt  of  the  ground  upon  which  it  rested 
A  personal  action  however  follows  the  person" 
and  a  personal  service  in  Montreal  in  such  a 
case  gives  us  under  Art.  34  jurisdiction  over 
It.    Laf  ranee  &  Jackson,  4  L.  N.  60,  8,  C.  18SI 
91.  Action  for  assessmei        n  a  Mutual  Jn- 
surance  Co     In  August,  1  >         he  defen.lant 
who  resided  m  Beauport,  in  ..,e  District  of 
Quebec,  made  application  to    ,iio  Company 
plaintiff,  whose   head  ofHoo  is  at  Montreal 
to  be  admitted  a  member.     Defendant  also 
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.         : V'  "  '"^'u-'t:".     i^erendant  also 

sent  a  deposit  note  and  undertook  to  pav 
such  assessments  as  might  to  be  made  The 
application  was  accepted  and  policy  issued 
On  being  sued  at  Montreal,  defencknt  de- 

^«  fm   -J?.  ■^",r"/'''*,'"iV.    Exception    dismis- 
rh  ^'  /^*  ^«<«aZ  Fire  Insnrance  Co.,  of 
Joliette  ii.  Desromselles,  4  L.  N.  220.  S.  C  1881 
92.  To  give  a  right  of  action  in  a  (listrict 
other  than  that  in  which  the  defendant  has 
his  domicile,  everything  which  constitutes  the 
right  of  action  must  have  taken  place  in  such 
district,  and  several  actions  or  causes  of  action 
belonging   to  different  districts  cannot    be 
.loined  in  order  to  bring  the  defendant  from 
«io  jurisdiction  of  his  domicile,  ^rchamhault 
kBolduc,  2  Q.  B.  R.,  110,  Q.  B.,  &Faucher  & 
Brown,  2  Q.  B.  R.,  168,  Q.  B.,  1881. 

93.  The  defendant  domiciled  at  Three 
Kiyers  vvas  summoned  to  Arthabaska  as  a 
witness  m  a  case  there  pending  between 
him  and  the  plaintiff,  and  while  in  the  last 
nientioned  district  was  served  with  process 

before  the  Court  there  to  answer  the  suit  of 
the  plaintiff  on  a  cause  of  action  which 
arose  in  the  district  of  Three  Rivers.  He 
declined  the  jurisdiction,  but  his  declinatory 
plea  was  rejected  on  motion  for  informality  in 
his  appearance,  and  judgment  was  rendered 
against  him  by  default.  The  defendant  then 
filed  an  opposition  to  judgment  repeating  in 
substance  among  other  matters  his  plea  to  the 
.lunsdiction.  He  had  previously  ^obta^ned 
oave  to  appeal  from  the  interl^utory  fu 
dment  dismissing  his  declinatory  exceptio., 


rS^)  n^^  question  is  settled  as  far  as  Mutual  Insu 

Can  le'^.^rr""'^"*'*,  ''y  ^"^  °f  Quebec,  34  vTct 
v.ap.  16.  Sec.  4,  cunously  enough  not  referred  to  ii 
the  report  though  passed  long  previoual^fd 


',1^?   l'><H-ee,hng  with  such  appeal  within 

iM  Hdd  reversing  the  jugement  of  tlie  Su- 
perior Court  that  a  witness  coming  into  a  chs. 
net  m  which  he  isnot.lomicile.liCobedreice 
to  a  writ  of  subprona  may,  in  the  absence  of 
fraud  or  bad  faith,  be  validly  served  with  a 
summons  ff^  res  to  appear  before  the  Courto f 

oiirt  there  for  recovery  of  $197.88  as  the 
price  an.l  value  of  goods  sold  and  delivered 
o  respondent    a   trader  doing  business    a 

The^     'w"   '''^'''■:l"^t    of   Kamouraska. 
lie  sale  «;,s  ma<le  thro'  a  commercial  tra- 
velh,r  who  visited  defen.lant  at  lie  Verte  and 
there  took  an  or.ler  for  the  goods  in  questio 
which  was  orwarded  by  him  to  his  principd 

ol.l.T','  "'•'"  ?«rPting  it,  thus  fille,l  the 
order  and  shippe.l  the  goods  to  respondent 
by  the  carriers  chosen  by  him  and  according 
to  hiH  onlers.  Held  that  the  right  of  act  on 
arose  where  the  order  was  takln.  Gmul 
Bertrand,  2,5  L.  C.  .J.,  340  Q.  B.,  1 88 1 . 

95.  Where  a  sale  of  goods  takes  place  in 
one  district  and  a  written  agreementTen 
tered  into  m  another  district,  setting  forth 
such  sale  but  dated  in  the  district  wl,ere  the 
sa  e  actually  took  place,  a  right  of  act  on 

JUl'  T'""'"  ?  P*"""""  •"  Arthabaska  sold 
goods  for  a  firm  of  millers  in  Ontark^ 
at  his  own  risk  and  without  any  commk 
sion  other  than  what  he  could  make  over 
and  above  the  mill  price,  and  on  the  arrTval 
ot  he  goods  they  were  refused  on  account 
than  cnT'  °/P'^y?^ent  being  more  onerous 
than  contracted  for,  and  the  purchaser 
brought  action  in  Arthabaska  for  the  bre^^l 
against  the  millers  in  Ontu-io.  Held  thU 
the  action  should  have  been  dismissed  on 

mTRf^c'.Tisir''''  *  "^''-'-' 

97.  Where  the  action  is  in  datnages  for 
failure  to  perform  a  contract  the  debtor  may 
m«H«l^*  l^fuPh"  ^h^'-^  *h«  contracts 

^  w.  ""  ^'^'f '"^>  <3««6ec  Steamship  Co. 
&  Morgan,  6  L.  N.  324,  Q.  B.  1883. 

98.  Action  issued  in  the  district  of  Que- 
bec   and  served  on  the  defendant    at    his 

dan"/"fi1  f  ^^^  '*'^'"°^  °^  Ayhner.  DeC 
dnAnwf  fn  exception  dSclinatoire  s.-t- 
ting  up  th.it  the  whole  cause  of  action  did 

wh  cTf  ")  ^"f'''^-    "^^^  "••'■g'"''!  ^■'^ntract, 
,-?.de  at  Quebec.    It  beng  found  advant- 
-ous  to  sell  the   tir^ber  In  EnglaS  the 
^les  subsequently      ,  ,ed  th.at  th^  plain- 
till  should  send  the  timber  there  to  be  sold 

andt'"pf.rJ"V'^^  «?P«"-^  ^*S.eb- 
riiv    r   ^"Si^nd.    Exception  dismissed  and 

SIq  B?1883  '■^^"'^'^•^""'•''y  ^  ^oss  6  L.  N. 


at  ACTION. 

99.  Whore  iidebt  in  contmetoil  in  a  foreign 
countrv  the  creditor  nmy  ut  hi«  option  .sum- 
mon the  dofendant  before  the  Court  of  the 
district  where  he  has  his  domicile,  or  before 
the  Court  of  tlie  district  where  his  property 
IS  situated.  Paradis  il-  Cuetteait.  <K  Q.  L  H 
117.  8.  C.  1883.  ■' 

XXXIX  Sl'.SPENSIOX  OK 

](J0.  Where  several  i)laiiitiflH  are  each  claim- 
ing a  right  against  one  defendant,  or  where 
several  defendants  each  have  a  right  to  make 
a  separate  defense  against  the  claim  of  one 
plaintitt;  and  there  is  only  on(^  general  fjues- 
tion  to  he  settled  which  pervad((S  the  whole, 
the  Court  may  by  injunction  direct  i>roceed- 
iiig's  to  be  stayed  in  the  sejiarate  contesta- 
tions until  the  fjuestion  is  determined  in  a 
direct  action  brought  for  the  purjioso  of  test- 
ing it.  Norlli  British  and  Mercanlile  Fire  & 
Life  Isurance  Company,  tc  Lamb.  27.  L  C  ,] 
222,  &  5.  L.  N.  .123.  fS.  C.  1882. 


XLII  To  UEcovER  A  Legacy 

101.  In  an  action  for  the  rocovoiy  of  a  lega- 
cy the  heirs  may  be  joined  with  the  testa- 
mentary executors  as  defendants.  Royal 
Institution  &  Scott.  5.  L.  N.  37.").  ,S.  C.  1882 


XLIII  U.vioN  OP 

102.  The   appelant   sued  the    resimndent 
luider  the  provisions  of  the  Lessor  and  Les- 
sees  Act  for  rent,  and  in  expulsion  from  cer- 
tain premises  leased  to  respondent  by  appel- 
lant.   The  respondent  met  this  applic,i,tion 
by  a  plea  in  which  he  in  effect,  sot  forth  that 
the  deed  of  lease  resulted  from  a  deed  of 
sale  made  on  the  same  date  of  the  house 
mentioned  in  the  deed,  and  of  other  pi-o- 
perty,  and  which  he  was  induced  to  make  by 
the  fraud  of  appelant,  that  the  deed  of  sale 
ought  to  be  declared  null,  and  that  in  being 
declared  null,  the  lease  also  must  fail,  and 
with  it  appellant's  demand  for  rent  and  in 
expulsion.    Respondent  also  brought  a  direct 
action  to  set  aside  the  deed  of  sale  as  regards 
all   the  proi)erty  so  sold  by  him  to  appellant 
alleging  the  same  facts.    Both  cases  were  in 
the  Superior  Court  and  both  came  at  the 
same  time  before  the  same  judges,  the  case 
under   the  Lessor  and  Lessees  Act  on  the 
merits,  and  the  suit  to  set  aside  the  deed  of 
sale  on  a  demurrer  to  a  plea  ot  litis  pendenco. 
Held  that  they  were  properly  united.  Chretien 
Crowley,  5.  L.  N.  268.  &  2.  Q.  B.  R  38.,  Q.  B 
1882.  '  ^ 

103.  And  where  two  cpses  have  been  united 
m  the  Court  of  first  instance,  the  party  who 
considers  himself  aggrieved  by  the  judgment 
thereon  cannot  again  separate  them  for  the 
purpose  of  bringing  one  to  review  .and  one 
to  appeal,  but  must  inscribe  them  together 
either  in  review  or  in  appeal.  76.  1  6.  B  R. 
391.1881.  *   o-  n. 
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I.  .Al'IM.KATIO.V  OK  WIIKV  HETHOACTIVB. 

II.  CONSTITI'TIONAMTV   OF. 

ill.  Intkri'kktation  of. 

IV'.    PhocEEDINOS    AFFECTlVd    CONSTITITIONA- 
MTV  OK  TO  HE  NOTIFIED  TO  ATTORNEY  OENERAI, 

V.  Proceedinos  aoainst. 

VI.  Hei-kaf.  of. 
VI r.  Temperance  Act  of  18(54, 

1.  Appmcation  op_wiien  retroactive. 

104   The  2.5th  Februni-y,  1861,  the  son  of 
tlie  Uefendnnt  was  married,  and  by  the  con- 
tract of  marriage,  the  defendant  gave  to  the 
husband  a  gift  of  $2(H)  and  also  a  certain  pm^ 
perty  with  the  stipulation  "gr«e  lea  dits  bien.i 
neraieitt  propres  au  dit  fulur  dpoux  et  aux 
Siena  de  son  cf,t4,  eatoc  et  ligne."    Of  the  mar- 
riage was  born  a  daughter;  the  father  died  in 
'  ,  •''  '.VV'  "»e  mother  remarriec  and  had  seve- 
ral children,  half  brothers  and  sisters  of  the 
defendants  gi-and  daughter.     The  latter  died 
1878,  leaving  the  dofendant,  her  grand  father 
and  her  mother,  brothei-s  and  sisters.    The 
question  was  as  to  the  right  of  the  defendant 
to  recover  the   i)i-operty  given  by  him  to  his 
son  on  his  manage.  If  the  grand  daughter  had 
died  before  the  promulgation  of  the  (.'ode,  the 
dolendant  would    undoubtcily    have    boCii 
entitled  to  receive  back  the  property  in  virtue 
ot  the  stipulation  of  propres,  and  also  if  the 
succession  opened  since  the  Code,  should  be 
governed  by  the  former  law.     If,  on  the  con- 
trary, the  succession  should  be  governed  by 
the  Code,  the  defendants  had  no  rights.  Held 
tfiat  there  was    no  droit  acquis    until  the 
opening  of  the  succession,  and  the  law  of  the 
Code  therefore  applied  without  question  of 
retro  .ctivity.    .Judgment  for  plaintiff  confir- 
med. ICobidoux  &  Lepine,  4.  L.  N.  70.  S.C.  R. 
1880. 

IL  Constitutionauty  of 

oq'1^?"  ^^}f  ^'^i  "^^'^^  Legislature  of  Quebec, 
.«  \ic..  Cap.  74,  Sec.  4,  ordering  houses  in 
which  spirituous  li()uors  are  sold  to  bo  closed 
on  Sundays,  and  on  every  day  from  1 1  o'clock 
at  night  until  .5  o'clock  in  the  morning,  is  a 
police  regulation  within  the  power  of  the  Pi-o- 
vincial  Legislature.  Blouin  &  Corporation  of 
the  City  of  Quebec,  7  Q.  L.  R.,  18  S.  C,  1880. 

106.  But  the  licence  Act  of  Quebec  in  so 
tar  as  it  imposes  a  penalty  of  imprisonment 
with  hard  labor  is  unconstitutional  and  ultra 
vires  of  the  Quebec  Legislature.  Collopv  <fe 
Corporation  of  Quebec,!  Q,  L.  R.,  19  s.  C. 
lo79. 

107.  An  Act  of  the  local  legislature  author- 
izing the  Lieutc  .lant  Governor  to  forfeit  the 
right  ot  exacting  tolls  on  a  toll  bridge,  and  to 
transfer  the  property  to  others,  is  constitu- 
tional. The  municipality  of  Cleveland  &  the 
mwiicipality  of  Melbourne,  4  L.  N,  278  Q.  B., 
1881. 

108.  The  License  Act  of  Quebec  in  so  far  as 
it  pretends  to  prevent  the  sale  of  liquor  is  Ln 
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restraint  of  trade  and  unconstitutional.  VeSl- 
Aubin  &  Laf  ranee,  8  Q.  L.  H.,  I'.lO  ('.  ('.,  1881. 

.  "]'''•  J'"'  ■'jtututooftho  Province  of  (Juoboc, 
4^4.'!  Vic,  < 'ap.  4,  oidoring  houses  in  which 
spirituous  liquors  are  sold  to  bo  closed  on 
.Sundays  and  every  day  between  eleven  of  the 
night  and  five  ot  tho  morning  is  constitu- 
tional. Foulin  &  Corporation  of  Quebec,  7 
Q.  L.  R.,  m  Q.  B.,  1881.  ■^   ^ 

110.  Tho  Act  of  the  Dominion  Parliament 
43  Vic.  Cap.  67,  incorporuting  the  Hell  Tele- 
phone Company,  granted  to  that  Company, 
power  to  establish  telei)lione  lines  in  tho  se- 
veral Provinces  of  the  Dominion,  Ac,  &c.  The 
proof  being  that  th<;  business  of  tho  Compa- 
ny, was  of  a  j)uroly  local  character  and  con- 
fined to  the  district  of  Quebec,  and  it  was  not 
declared  to  bo  an  undertaking  for  tho  gene- 
ral advantage  of  Canada,  lield  to  be  uncons- 
titutional and  ultra  virea  of  tho  Dominion 
Parliament.  Reyina  &  Mohr,  7  Q.  L.  R.  183. 
Q.  B.  1881.  ' 

111.  Theactofthe  legislature  of  Quebec,  41 
Vic.  Cap.  3,  8oc.  222,  is  not  ultra  eirea  and  is 
not  contrary  to  the  powers  conferred  on  the 
local  legislature  by  ,Soc.  92,  S.  S.  15  of  British 
North  America  Act.  Cot^  &  Paradia  U  L,  N. 
1  Q.  B.  1881. 


_  112.  The  pharmacy  act  of  Quebec,  34  Vic. 
(/'ap.  52,  is  constitutional.  Bennet  &  The 
Pharmaceutical  Association  of  the  Province 
of  Quebec,  4  L.  N.  125,  Q  B.  1881. 

113.  The  Canada  Tompcranco  Act  of  187H, 
is  constitutional  and  within  the  jjowcr  and 
authority  of  tho  Parliament  of  Canada.  Ruaaell 
&  Regi'ia,  12.  R.  h.  664.  P.  C.  1882. 

114.  Case  of  Dobie  &  Board  of  Tempora- 
lities, (IF.  Dig.-37-189,)  confirmed  in  P.  C.  and 
reported  at  length,  26  L.  C.  J.  170  P.  C.  1882. 

115.  The  Act  of  tho  Dominion  Parliament, 
(37  Vie.  Cap.  103)  incorporating  the  Colonial 
Building  *  Investment  Association  is  ultra 
virea  and  unconstitutional.  Loranger  <fe  Co- 
lonial Building  &  Investment  Association,  5 
L.  N.  116.  Q.B.   1882. 

116.  The  Quebec  license  Act  (34  Vic  Cap. 
2,  and  the  Municipal  Code  are  ullra  virea 
of  the  Quebec  I.«gislature  in  so  far  as  they 
pretend  to  repeal  the  procedure  clauses  or 
any  part  of  the  Temperance  Act  of  1864 
Griffitha  if  Rioux.  6  L.  N.  21 1.  S.  C.  1883. 

117.  Tlie  license  ActofQuebec  is  within  the 
powers  of  the  Provincial  Legislatures  under 

SLS'3^.*jrc:^i4^-^^''^""«-^^^p' 

118.  The  Quebec  Statute,  42-43  Vic,  Cap.  4, 
ordenng  that  places  in  whid  spirituous 
liquors  are  sold  shall  be  closed  ou  .Sunday  is 
constitutional.  Poulin  &  Corporation  of  Que- 

ft''*^,fiL.  N.,  214,  Su.Ct.,  1833 

y  ^•.  Tl?®  4^''  °^  **^®  Quebec  Legislature,  43 
and  44  Vic,  Cap.  9,  Sec  9,  by  which  it  is  en- 
acted that  a  duty  of  teij  cents  shall  be  impos- 
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od,  levied  and  collected  on  each  pronjissory 
note  receipt,  bill  of  i)articulars  exhibit,  whatso- 
ever produced  and  lilc.l  before  tho  Superior 
Court,  the  Circuit  Court  or  tho  Magistrates 
Court,  such  duties  payable  in  stamps  is  un- 
constitutional anil  ultra  virea.  (I|  Reed  & 
Motiaaeau,  5  L.  .\.,  Ill]  S.  ('.,  and  8  S.  <'.  Rep 
408  Hu.  <:.,  anil  7  L.  X.,  405  &  8  L.  N.  ,50,  J'! 
( .,   1884, 

120  And  to  test  the  constitutionalty  of  an 
Act  by  means  of  a  ruh^  against  the  Prothono- 
tMiy  IS  an  i-regulur  mode  of  procediiro.tliough 
where  all  the  parties  havo  acquiesccHl,  the 
(  ourt  will  in  its  discretion  overlook  tho  tech- 
nical difficulty  and  deal  with  tho  case  as 
submitted.    lb. 

12l.;,Tho  act  of  tho  P  ovmco  of  Quebec  45 
Vic.  cap.  22.  imposing  .,  ta.\  on  banks  etc.,  is 
constitutional.  Lambs  &  Sundry  Companiea,  I 
M.  L.  R.  23  Q.  B.  1885. 

in.    IXTKKl'RKTATION  OK. 

1.  See.  five  of  the  Interpretation  Act 
IS  hereby  repealed  and  tho  following  section 
enacted  in  lieu  thereof. 


.>.  An  Act  of  tho  Parliament  of  (Janada 
may  bo  amended,  alterc^d  or  rcj)ealed  by  anv 
Act  to  t)o  i)as8od  in  tho  same  session  thereof 

"2.  Tlio  repeal  of  any  Act  or  part  of  an  Act 
shall  -lot  revive  any  A<!t  or  provision  of  law 
repealed  by  such  Act  or  jiart  of  an  Act,  or 
IH-event  tho  effect  of  any  saving  clause 
therein." 

2.  The  sixteenth  and  thirty  fifth  clauses 
ot  section  seven  are  hereby  repealed  an<i  the 
following  subsections  enacted  in  lieu  thereof  • 

"  Sixteenth— The  word  "oath"  shall  be 
construed  as  meaning  a  solemn  afKrmation, 
whenever  the  content  api)lies  to  any  person 
and  case  by  whom  and  in  which  a  solemn 
.ithnnation  may  be  made  instead  of  an  oath, 
and  in  like  cases  tho  word  "sworn"  shall  in- 
clude the  word  "affiiined  ;  "  and  when,  by  an 
Act  of  Parliament  or  bv  a  rule  of  tho  Senate 
or  House  of  Commons,  or  by  an  order,  regula- 
tion or  commission  made  or  issued  by  the 
Governor  in  Council,  under  any  law  author- 
izing him  to  require  tho  t-^king  of  evidence 
under  oath,  an  oath  is  authorized  or  directed 
to  bo  made,  take  or  administered,  such  oath 
may  be  administered  and  a  certificate  of  its 
having  been  made,  take  or  administered  mav 
be  given,  by  any  one  named  in  any  such  Act, 
rule,  order,  regulation  or  commission,  or  bv  a 
.judge  of  any  court,  a  notary  public,  a  Justice 
ot  the  Peace,  or  a  Commission  for  taking 
affidavits  having  authority  or  jurisdiction, 
within  the  place  where  the  oath  is  adminis- 
tered, and  the  wilful  making  of  any  false  state- 
ment m  any  such  oath  or  .affirmation  shall  be 
wilful  and  corrupt  perjury. 

"  Thirty  fifth— Where  any  oath  is  repealed 
wholly  or  in  part,  and  other  provisions  !>rc 
substituted,  ail  olticers,  pei'sons,  bodies  politic 


(1)  Decision  of  Queen's   Bench  contra  (after- 
wards  overruled)  5  L  N.,  397  &  26  L,  C.  J.  331. 
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or  corijorat ion, 111' tiny  uiulor  tlioolil  luw,  nJiiiII 
UJntinue  to  tutiis  if  upj  ointciluixlcr  tlio  new 
law,  until  otlicrn  nre  iii.iKijited  in  tlioir  stcml 
and  all  j.roceeilings  taken  un-lei-  the  oi>  I  law, 
m  I  'ie  tukrn  up  un<l  continued  uikW  '  'he 
Ut«  i;t".  when  not  inconsistent  thereuitJi, 
Olid  alf    pcnalficH    and   forCeituics  niav    Ix' 


>    ti  , 

recovere-i  and  all  iiioo<.e(iiiig«  h,„i  in're'l'atioii 
to  matters  which  havr  liaj-jiened  l)e(oie  the 
repeal,  m  the  ttanie  nmniier  as  if  the  law  were 
Mtill  Ml  foive,  purHni!ig  the  new  provisions  as 
tar  as  they  can  he  adapted  to  the  old  law. 
"  Where  any  Act  is  r<«pealed  wholly  or  in  part, 
and  other  provisions  are  suhstituted,  all  by- 
laws, ordei's,  regulations,  rules  and  ordinaii- 
ces,  made  imder  the  repealed  Act  sliall  con- 
tinu.'  good  and  valid,  so  far  as  tlipv  are  not 
mconsistent  with  the  suhstituted  Act.  exact- 
mentor  provision,  until  th<>y  are  aiuuded  or 
others  niaile  in  their  stead. 

"  And  where  any  Act  or  part  of  an  Act  is 
rejM'ali'd  and  other  provisions  are  suhstituted 
by  way  of  amendment,  revision  or  ousolida- 
tion,  any  reference  in  any  unrei)ealed  ,\ct,  or 
m  any  rule,  order'  or  regulaiion  made  there 
un(  er  to  such  rei)ealed  Act  or  enactment, 
snal    as  regards  any  «uhs(>(|uent  transaction, 
matter  or  thing  he  held  and  coiistnuul  to  he 
a  repeal  of  the  jirovisions  of  the  .substituted 
Act  or  enactment  relating  to  the  same  suhjecl 
matter  as  such  repealed  Act  or  enactment 
i'rovidcHl  always,  that  where  there  is  no  t.ro- 
VLsion  m  the  suh.stituted  Act  or  enactmenl 
relating  to  the  same  subject,  matter  the  re- 
pealed Act  or  enactment  relating  to  the  same 
subject  matters,  the  repealed  Act  or  enact- 
ment   shall  stand    good  and    be    real   and 
construed  as  unrepealed,  in  so  far  but  in  so 
tar  only,  as  may  bo  necessary  to  s-inport, 
mamtam  or  give  effect  to  such  unrepealed 
Act,  rule,  order  or  regulations.'    C.  46,  Vic 
Cap.  I. 
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to  I,,,  no  part  of  the  statute. "  (V'lviction 
•luashud.     Pagi  Ex  parte.  4  L;  N.  14(i.  S.  C. 

ln?^I, 


IV.  ProcKKDINOS   AKKKCTISO COXSTITfTIO.V- 

-»MTV  OK  TO  UK  NOTIKIKDTO  AtTOKNKY  Gk.NKRAI.. 

I.    .No  (juestion   as   to  the   conatitionality 
of  any  act  of  the  I'rovince,  or  of  the  Kede- 
ml    larhameiit,  shall   be   raised   before   the 
<  ourts  of  original  Jurisdiction  or  of  Appeal 
unless   the  party  raising   the  same,  shows  to 
the  Court  that  he  has,  at  least  eight  days  be- 
fore the  day  fi  xed  for  the  hearing,  given   no- 
tice  to  the  Attorney  General  of  the  question 
which  ho  intends  to  vais-,  with  sufficier:  in- 
fomiaJion   to  enable   him  to  understand   the 
natu.'c  of  his  pretensions  ;   upon  such  notice 
the  Attorney  (Jeneral  may  intervene  in  the 
case  on  behalf  of  the  Crown,  and  take  issue,  in 
writing,  on  such  (|uestions  and  t\w  judgment 
of  the  Court,  wheth..r  it  grant  or  refuse   his 
conclusions,  shall  mention   such  intervention 
and  such  conclusions,  on   which  it  shall  ren- 
d.'r  judgment,  as   if  the  Att'rn.ty  (Jeneral 
wert,  a  j.arty  to  this  suit,  and  a  copy  of  such 
,|u<l«ment  shall  be  forwarded  without  delay  to 
the  Attorney  General,  q.  45  Vict,  (,'ap  4.  Sec  I . 

V.    ruOCKKUIXUS  AOAIN.ST. 

I'J.-?  The  constitutionality  ofanActofthe 
Legislature  may  be  attacked  by  a  direct 
action,  1'.  the  Act  in  question  has  been  invok- 
ed m  i.rocec.dings  against  the  parties  inte- 
iTsted  m  having  it  declared  unconstitutional. 
Aor/A  Hn/mh  \  Mercantile  Fire  <i-  Life  Inau- 
ranci!  Compan;/  d-  lambe,  !)  L.   N.  32.3    S.  C. 


.  \'Ti  P''t'iu»l>lo  of  a  statute  cannot  con- 
trol the  enacting  clauses.  The  Petitioner  was 
convict^ed  of  having  from  eleven  in  the  even- 


VI.  Ukpkai,  of. 

-,.'•  ''^'lo  Quebec  Interpretation  Act  (31 
Vic,  (,hap.  7)  18  amended  by  adding  the  fol- 
lowing section  after  section  11. 

"1  la.  Whenever  a  statute,  which  repeals 
another,  is  it?elf  repealed,  the  Statute  repeal- 
ed by  It,  does  not  como  a^fun  in  force  unless 


• --""' ■Hiving  worn  eleven  m  the  even-r  '  '■'  "''  '*""'*  ""'■  •!om«3  :i"'un   n  force  unless 

ing  of  Saturday  the  13th  Nov.  1880  until  five    the  Legislature  expres  .  .  -u.  1,  i,  t '  ition  " 
on  Monday  a.  m.,  neglected  to  keep  and  shu ^ '     2.  This  Act  shall  not  atl  -(,  ,)o,-,  Une  cases 
the  bar  of  a  certain  restaurant  then  kept  by    ^-  31  Vic,  Cap.  5.  '         "^  *"''^'- 

her  on  St.  Catherine  Sfr^^^t    ;„  n.„  rL..  j\.       ....   __ 


her  on  St.  Catherine  Street,  in  the  City  df 
Montreal,contrary  to  the  license  Act  1878.  She 
complained  of  this  conviction  on  the  ground 
tliat  the  Act  m  question  had  been  repealed 
so  fur  M  concerned  the  offence  in  question  by 
♦he  t::.r).ec  1879  42-43  Vic  Cap.  4,  Sec  I.  It 
was  ai,  <  ageiust  the  petition  that  the  pream- 
ble t,.  V.     sv.,,t,,^,o  of   1879  re:orre.I  only  to 

^^^"'^^'\-  '   ■  '.   'y  ^''""^  the  scope  of  the 
Act  80  th; ;  ;:     ,ui  i'O  ..npUcation  to  the  case 

?Lf  ?!?■'■■""■  •  '  ;■  ^"•»'»»-  ^t  ''  evident 
that  thnpr,,;.  (9,;;fthis  Act  da  ..ot  refer 
to  resta-,<r£n.,.,  t  -;  t.  taverns ;  but  the  enact- 
ing clause  has  no  t,uch  limitation  but  refers 
to  houses  and  buildings  generally,  in  which 
iquor  is  sold.  Is  the  enacting  clause  to  bo 
limited  by  the  preamble  ?  Fi*  Dwarri^  or. 
Matutes  655.  «  The  preamble  to  a  statute 
ustially  contains  the  motives  and  inducements 
to  the  making  of  it :  but  it  also  Las  been  held 


VII.  Temperance  Ati  or  li'M. 

124.  The  Temperance  Act  of  1864  was  con- 
tinued in  force  after  Confederation  by  the 
terms  of  Sec.  129  of  the  B.  N.  A.  Act,  and  sub- 
sequently  by  the  Temperance  Act  of  1878  (41 
y.c  Cap.  6  Sec.  3.,  Noel  &  the  Corporation 
ojthe  County  of  Richmond,  4  L.  N.,  124  Q.  B. 

loo  I ,  ' 


ADJUD[C.\TAIBE. 

I.  Liability  of,  see  SALE,  ji'dicial. 
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ADULTKRATION. 


11.  Ok  propkuty  or  mi.vor,  ««<  MINOHITY 

rUTOlW  ''"'*'''^"''^'  ""  "L'TOEnmov,  ue  EXE- 
IV.  ()P  TuiTSTs,  tee  TUU.STEES. 


ADMINISTRATORS. 

I      i.iAiiii,iTv     OK,     gee      EXECUTOlf.S 
TRUSTEES.  u^r^K^xinm:^, 


ADMIRALTY. 

1  iMtj  JjA  V>  . 


ADVOCATES.  M 

'"'  <!()iiilomned  to  fiiiniah  an  account  and  to 
|.My  ovi.r&c.  On  the  ovidcn'^.s  injunction 
KTiuK  d  an  nrayod  fop  and  k*i.  i»1  djiniaceR. 
Martin  el  Vominiim    Oil  Cloth.  Company    I 


ADULTKRATION  OF  FOUD 

I.  Act  hespkotino  V.  48-49  Vict.  Cap.  fi". 

II.  Act    IIE.SFKCTINO    AMFNDKD,    C.    47    ViCT. 
'   A  I'.  i{4, 

ADVERTISEMKNTS. 

St'MMo.NH  BY,  see  PROCEDUR]',' 


ADMISSIONS. 

I.  In  PLEADING,  fie*  PLE.VDIN'O. 

niv-/Ji5^".'"'*''  ^'^^'^"^  "^'  urviDED,  See  E\'I- 
I'fciNCE  Admis.sions. 

III.  Without  dkposit  wim,  cakkv  costs  if- 

TEB  PLEA  FILED  IF  Sl'.STAINUD  See  C't)ST.S. 


ADVICE. 

I.    RiOIlTTO  RrMCNKUATION   I  OK    WH  KN  HIVKN 
ASLALLV  IIY  A  I.AWYUIl,  «««  ADVOG'Ai  E.S  FEK.H 


OK 


ADULTERY. 


I.  Of  WIFE  DOE.S   NOT  DEPRIVE  OP  IIKR  SIURF 

I!*  THE  coMMuviTY,  See  MAKRIACiE,  sepvua' 

TIOK,  &C. 

II.  Proof  of,  see  MARRIAGE  separation 

DE  CORPS. 


ADULTERATION. 

I.    A  GROUND  OP  INJ I  NOTION. 

I:i5.  Action  for  an  injunction  and  for  an  ac- 
count and  also  in  damages.    The  complaint 
i|et  out  an  agreement  of  date  22nd  February 
1877,  by  which  the  plaintift' undertook  to  fur- 
nish to  defendants  his  dry  brilliant  body  creen 
and   also   consented   Miat  his    trade    mark 
should  be  used  by  defendants  for  five  years 
on  the    abels   for  said  green,  after  it  was 
ground    by  the    Company   in    pure    refined 
hnseedoil,  and  Plaintiff  complained  that  the 
Company  failed  to  furnish  him  with  montly 
accounts:  that  the   'lompanv    greatly  adul- 
te, '.ted  the  dry  green   furnished   by  plain- 
titt  with  divers  interior  materials  which  took 
away  the  brilliancy  of  tho  green  and  impaired 
Its  coloring  power,  and  more  especially  tiad 
used  in  such  adulteration  sulphate  of  bnrytes 
and  other  mferior  materials  and  sold  and  deli- 
vered large  quantities  of  said  inferin,.  jna*- 
ml,  usuig  the  trade  mark  of  plaintiff,  &c.  Con- 
clusion that  the  Company  be  enjoined  from 
using  said  trade  mark  upon  any  of  said  green 
.0  manufactured  by  the  Company  ;  that  they 


"  ADVISABLE  "AND -NECESSARY" 

/nD»^"L?l^^'''i'*'•'''''   ""'FERENT,    see  SI  UNI. 

CIPAL  C(JRPORA'riOX  Powers  of. 


ADVOCATES 


I.  Fees  of. 

II.  Ll ABILITY   OF. 

III.  Remuneration  of. 

IV.  Rights  and  duties  of. 

V.  Rights  of  between  partners. 
I.  Fees  of. 

12(1.  Where  a  letter  has  been  written  by  » 
laj.-yor  in  pursuance  of  instructions  from  a 
client,  to  a  debtor  of  the  latter,  requestina 
payment  of  a  debt,  and  the  debtor  settles  the 
claim,  the  sum  of  ll.f.O  may  be  claimed  by 
the  hiwyer  from  tho  debtor,  as  tlie  fee  for 
such  letter,  and  he  may  sue  therefor  in  tho 
name  of  his  client,    mdiaeh  &   PlimsnlL  6 

^t'^'^S^:^^'  *  ^-""^  *  ^^-'- 

127.  An  action  for  professional  fees  and  dis- 
bursement.s  is  not  an  action  founded  upon 
detailed  account  within  the  meaning  of  Art, 

95  S.'  C.'  R.;  ifsT^'""  *  ^''  ■^"'■'■''  ^  ^'  ■'•  ^•' 

1 28.  Action  for  >  e  dollars  for  professional 
advice.  The  defendant  when  examined  in 
Court  admitted  the  advice,  that  it  was  given 
!n  an^-vver  to  miostions  asked  by  him,  and  he 
did  not  dispute  the  charge  for  the  services 
rendered,  but  rested  his  defence  on  the  con- 
tention that  the  consultation  in  question  hav- 
ing taken  place  in  the  course  of  a  casual 


ADVOCATES. 


AFFIDAVITS. 


35  , _ 

36 

:ZhheZ,x.!^nhcf;faimilirt;rp^is;'"-  "^"-^^  '^^^  ---^-^  to  which 

nctually  on  his  way  to  Moif  to  ol  t^.  U  HL^^^^^^  l"^  Siven,  but 'upon 

a.  vice  on  the  point-conrorning  which  ho  con-  j  t  C^."    7  1     X  ^°2  o'J'P^Ti^-  Jt«' 

129.  Dans  I'espoce,  W.  cout  tic  la  Icttre  d'a  '     ^^  ^''*'"''' 

vocat  71'pst  pas  fxigibio  et  ne  pent  etiv  recou-  i  ,.  ,        

\  re  en  justice  du  debiteur  a  qui  olio  a  ete  <  '''«''">'SPinents. 


ma 


.1X1)  nCTlKS  Ol' 

an  action  by  a  lawyer  for  fees  and 
Held  that  to  deprive  an  advo- 


eci'ite  pour  hu  demandor  le  paiement  de  .sa  I   "*^,  °* '"''  *^''''*  '*  '»  necessary  to  prove  that 
,,.*.„      ^.........  .    -      ,/    7  j^_  y_  ;^j<3_  (,    .     he  has  acte(    witli  frau.l  or  with  iro.ss  igno- 

'  i  ranee  of  tlie  duties  of  his  professionTand  wher, 

;  tne  law  DeiTTUts  tnfnto  nn  i.«*,V„  \'c -.• 


dettf 

J  884. 

11. 


Li  AM 


ii.rrv  111'. 


I.JO.  No  action  lies  aguinsl  i.i,  adxoeate,  ^  ...^  ...y..,^.,  „.  ...s  ,ees  oe 
or  words  spoken  by  iuui  in  the  discharge  of'  f'^""*"'.  ^"^^out  instruction  to  tlie  contrarv  h. 
1,.,.  „.,„r„,...:_.._i   ,    ,     ,     , "^         I  took  it  before  t    .^  fi„n.^,.;^,.  n i.     r,^:l 


the  hiw  peiTOits  to  take  an  action  before  either 
the  Superior  Court  or  tlie  Circuit  Court,  the 
atlvocate  cannot  be   deprived  of  his  fees  be-' 


his  professional  duty  befoie  the  Court,  unless  !  K°°^  '*  '^«'*"''«  '-■  Superior  Court.  Davidson 
Die  words  complained  of  are  foreign  to  the  i  *  ■^««"e»"-  1  Q-  B.  K.  360  Q.  B.  1881 

«^«/i  •    ''}'%]'  t  '•'   -*  ,H  time^engaged.  i      V  I?ioht.s  of  hetwekn  pautvers 
Oauthierd- St.  Pierre,  7.  L.y^.  44.  H.C.lii84  >      rji    ti       ,•     -^  uu.NhKN 

„r   ,.  ^^-  i  r,  '•^'^-  ^  'e  plaintiflTa  former  partner  with  D. 

HI.  l?EMi  XEKATiox  OK.  |  D.,  as  advocates  under  a  firm  name,  claimed 

l;^l.  On  a  Petition  of  Kiglu  it  was  siiown  i  .'Ti  •  T'""* ''^'t"''  *'"'  fUssolution  of  the 
t  lat^the  government  of  Canada  acting  throu"  !  '!!'h  ?'  J''^  f "'"  °*  *'  ''?.■''  h«»'of  a  debt  due 
the  Mmistor  of  Marine  and  Fisheries  under  I  i  V  f  w''K"*  accordmg  to  a  bill  of  costs 
V';  ll''^}.y  «i  Washington  and  the  Canadian 

y  '?■  9'P-  f'  ^y  "''"°h  the  same  was 
made  part  of  the  law  of  Canada,  entered  into 
an  agreement  with  suppliant,  a  (Queen's  Coun- 
sel residing  in  Montreal,  to  act  as  counsel 
before  the  Commission  sitting  at  Halifax  on 
the  following  teims  :  that  the  sui)i)liant  was 
to  receive  *i,OOU  per  month  on  account  of 


i'  1     ,  .  ;      v"  ""^"*^'l'*^  L*-*  <i  '.Jui  ui  costs 

f'l'ly  taxed  to  the  partnershir).  The  defendant 
pleaded  that  even,  if  the  facts  alleged  were 
true,  which  he  denied,  that  the  action  should 
have  been  taken  in  the  name  of  the  fim ;  that 
Jie  had  to  do  only  with  the  other  partner  to 
whom  alone  he  had  given  instructions  to  act 
lor  him ;  that  he  had  had  nothing  to  do  with 
the  plamtiff.and  that  if  his  name  had  appeared 
in  the  proceedings  it  was  without  the  know- 

I  Off  era     r\*     4-l^<^      -J  ^  V I i  »    1  ^ 


his  expenses  at  .services  whilst  the  Commis-  i  ^^fu  ^''V'f'*  ^*  ""'' "''t''""*  *•'«  know- 
sion  was  sitting  at  Halifax,  and  that  a  further  H„^f  ,  .  f  •defendant,  and  that  it  was  un- 
sum,  (o  be  settled  unon  aft,.,,  tl,-.  „,..„.,.i  „fl^,^"*t?°'' between  the  other  partner  and  him. 

the  defendant,  that  any  fees  that  might  be 

I^Jai}^  !!'I^!!  --l'M>«-tl  off  against 


sum,  .o  be  settk-d  upon  after  the  award  of 
til"  Commissioneis,  would  be  paid.  1'he 
suppliant  remov.Ml  with  his  family  from 
Montreal  to  ITalifax  and  was  exclusively  en- 
gaged in  connection  wfth  this  matter  for  '>40 
days.  The  government  jjaid  him  $8,(XI0  and 
by  his  petition  he  claimed  that  the  amount 
he  received  only  paid  his  expenses,  and  that 
he  was  entitled  toa  furthersum  of$!0,(X)Ofor 
the  value  of  us  services.  The  amount  involved 
betore  tlie  Commission  was  $12,(J00,f)(){),  and 

J,),.')(M»,(«K)  Held  that  as  the  evidence  addu- 
ced proved  that  the  remuneration  receive.l 
Dy  the  suppliant  when  engaged  as  counsel  in 
nnportant  cases  was  $r>{)  per  day,  and  $20  for 
expenses,  when  his  services  were  required  out- 
side of  his  own  Province,  the  Court  would 
grant  him  $8,0(10  out  of  the  $IO,(H)0  claimed 
by  his  l>etation,  being  at  the  rate  of  $.50  per 
diem  and  $20  for  expenses  for  the  240  davs 

no.^rf  t'^'ifT'^  ^^/"'•'^  t^'«  Commission. 
Doutre  d-  The  Qxxeni,  4.  L.  N.  ;J4,Ex.Ct.  1881. 

nlt^\t'f  ""  ''^T''^  t"  "'«  P"vy  Council, 
Beld  that  an  advocate  of  the  Pi^vince  of 
Quebec  bemg  by  law  and  the  custom  of 
his  profession  entitled  to  recover  payment 

or  his  professional  work,  tho.c  who  Im- 
his  services  must,  in  tlie  absence  of '"any 
stipulation     to    the    contrary,    express     o( 


-■   -v^  ..,/ui.,  ijcsri.  Oil  against 

defendants  account  with  the  other  partner 
tor  merchandise.  The  plaintiff"  proved  the 
existence  and  dissolution  of  the  partnership 
and  the  Court  maintained  the  action. 
V  Amour  ,(■  Bcrtrand.    20  L.  C 


-r.  136.  c.  c. 


AFFIDyWITS. 

1.  Exception  to. 

If.   Jl'KAT. 

III.  With  opposition-,  .s-ee  OPPOSITION' 

IV.  With  plea,  .see  BILLS  AND  NOTES. 

I.  Exception  to. 

i;S.).  ()n  an  exception  to  the  form  of  an 
opposition  iTe/d  that  the  words  "Com.Cour 
.Sup.  Quebec,"  were  under  the  circumstanc.s 
sufficient  to  de.scribe  the  quality  of  the  person 
before  whom  the  affidavit  was  taken.    Lau- 

'T//  ^'**''  •*•  *^'  ^-  ^-  •'^•*7.  S.  C.  1883. 

i'ih.  But  an  affidavit  bearing  date  several 
months  before  the  opposition  is  null.    lb. 

11.  .Icrat. 


implied,    he  ■helT^to^hk\'4"'empfo'rd'\im   nfl^I"  '"  ^^^  ii»'«^  of  an  affidavit  the  quality 
la^e  employed   him  I  of  the  person  receiving  it  is  sufficiently  indi- 
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AFFREiaHTMENT.  :38 


cated   by  terms  nliicli  enables  tlio  (*oiii't  tolICinfrf 

recognize  its  officers.  Montmnery  and  Luster    offfii,?"; '?"''  '"  J'"' "^''^'Pnmont  of  tb,.  bill 

X.  Q.  L  1?.  ;J7,).  8.  C.  \\.  1882.  •'       ■  \  ,1  'r",'^/o  "I-'l'iiKleiUs  (I).  Jbi.l  7  L.y    ;{,;7  . 


AFFREIGHTMENT 


1.  Action-  for  kruicht 
n.  Bri.i.s  OK  r.AUixo 

III.  ("llARTER  I'AIiTV 

IV.  DuMl-KRAliK 

V.  LiAiiiUTY  OK  i-R|.;i(;irn.;R 

y\.    LlADILITY  OF  MASTKR  OF  Till.:  VICSSI,!,. 

I.  Action'  for  freioiit. 

i;W.  In  an  action  for  freigi.t  Jleld  that  the 
<  aptani  luul  si  right  to  I'ecovor  Ireight  for  tlie 
cargodehvcrctl,  although  j)art  of  the  goo.N 
may  Jiavo  boon  dmnaged  in  imloading,  and 
the  consignee  has  a  right  to  his  i'ccouksc  bv 

rr.    Bif.r,  OF  I.ADINT,. 

l.iO.  'i'he  phiintiff  all 
ol  August  ]S8(),  one 
scJiooner  Falmouth 

'^L^^^!'^^  *<."  be  transport..,  .„  lorisnioutl 
neai  Kingston,  Ontario,  and  to  bo  there  <loIi 

.  n.Tl  .  ''1^'''''^  f/  "'''  Company,  defendant, 
and  to  be  from  tli(>re  carried  by  them  to 
Mon  real,  an.l  to  be  delivered  to  the  order  of 
the  shippers,  with  instructions  to  give  notice  of 
ho  despatch  to  C&  B.,  of  Montr.^U,  a  d  of  it! 

master  of  the  schooner  signed  an  original,  and 
a  copy,  was  the  address  at  which  the  whe 
"as  to  be  dohverodas  follows:  "  Order  Ifev 

l°Q    cT'^^t''^  C'"»°  &  Baird,  Montr«  1, 

.  Q.,  care  ,St.  Law.-ence  &  Chicago  Forward^ 

ng  vompany,  at  Portsmouth   ifarboi'    ncir 

Kn.gston,    Lake   Ontario."     Held    IZt  X 


"1.  ''ilARTKl;   PautV 

.  '.-^r  Action   for  what    is  kiiou..  •,<   .*  ,1      i 

idon  and  to  be  .lespatched  fro     MoXe.  li  ," 
2er  <^S""  "•'''',  "^'"•''  ^toanS^'.md  " 

cession  of  cargoes  the  ships  should  arrive     f 

H.'i.  Held  over  rulingthe  above  tint  H,,.,., 

to  tlmw       'V  ''V''^  appellant  was  entitle.l 
to  th.o«  np  the_  charter  party  (2).    McShane 

,  IS.S4,  .t 
MiUntru, 


i;^,«'"iv»Hithatth;7p^:i^:t";;,^' 

tiff  alleged  that  on  the  8th  2  H"'""'  ^'1'  ^lio  charter  party  (2).    j| 

)ne  R  placed  on  board  the  lfr'^*'"T-rf  ^'-  '^-  '•  Q- B-  'IM, 

thii  cargo  of  KV.tK)  bushels  v  ,^\'^^^?" !  'f'    McShane  <'k  i 
transported  to  Toitsmouth  '''•  "'  Q-  ^-  ■^-'  '«"<■>• 


|rc.ds,iavingbec..^;;;^n.y^:«,^';„  ;, 

port  in  the  ITmtod  States  to  Kingston    Out' 
no,  under  a  bill  of  lading  requiring  tle'ii      !  . 
very  there  to  the  tlefendant's  subject  to    he 
order    of    the    shippers,    and    h.'vin-    b.    ,. 
"ccepte-l  by  the  scUo.ieV  aiul  a       ei^t  t  le 
or    given    on    a    duplicate   of   the'bll   ^f 

o.   ei  of  1,     1  •  *''"'■''  '•''  '^''"''^^l  without  the 
idoi  ot  the  shippers,  and  without  tliesurren- 

fSTps— SheS:i,-i-i: 
Si"?sj?^5i5t,i::;,tffr^ 

£  '7^'7  -^l' the  goods  tentilZni     t£ 
;  la.hng  which  were  assigned  to     I  e 

la  ntiff.    Mohons  Hank  &  the  t!/.  Lawremr 


IV.  Dkml-rraok. 

whiih  At?'""'*"'  l""tv  >vas  entered  into  bv 
"Hull  a  steimer  was  to  takoon  boanl  a  carL'o 

?.^S'cl.Ser''V''^^'^'"^>''^''''-«'-t^" 

UT  V  ■  "^''.""tcr  party   was   this  stinulation  • 

lakmg  her  turn  with  other  steame       n   ,1 

taking  precerlenee  of  sailing  vessek  and    v 

ooiving    prompt    despatch,  1.1,^11^  an  I 

unloa.ling."  Sydney  d  a  coding  port     ml  t, 

coal  IS  brought  straight  from  ?1.  >  pit    o  t  e 

yesse  s  loa,  ing.    Ther..   were  a  number  of 

esses  waiting  to  load,  and  the  stea"  r  dk 

ot  get  her  cargo  until  seventeen  davs  after 

the  Court  saying:  Probably  in  this  ease  the' 
.same  question  could  not  arise,  for  the  d,  ,rt(^ 
mrtycon  ainsa  stipulation  .W  to  be  fb imd 
ni  the  other,  namely:  That  Uw.  •' 'IW  ' 
■should  load  in  the  usual  manner  witlnf  full 

l:«:!!:::'v^-r-'H  which  was  to';;! 


•nL^>    n^^?   'r""  "'"  "^^'""'^•^   hold     I''!'''^^''>>'<'g'-oaterthan  the  prod  dJ™"f" 
.  141.  But  held  m  anneal.  reve,..in„.K;,.....:     IS>*4.  '''  '    '"■''■>'>-  <l  K. 


--•    ••«    <»  I'lu^-t 

•sion,  that  the  bill  of  lad 


ing  was  fulfilled,  and 


.«„,eo.,t.e,;-i';Hi--.ra.: 


(1)  III  Supreme  Court. 
~  ipreme  I 


ai !     (2)  lu  Supreme  Court. 
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y.    LlAUIMTV  OF  KKKIGHTKl! 

140.  The  freighter  wliodoes  not  load  tho  ves- 
s.^I  to  Its  full  capacity  as  agreed  upon  must  ne- 
vertheless })ay  for  the  entire  freight  of  the 
vesse  according  to  Art.  LM49C.  C,  (1)  and  will 
also  he  liable  for  damages  should  any  occiu' 
in  consequence.  Lnmer  and  Cox.  11.  R.  L.  :i3\) 


I.   .VcriO.V  liy  AGENT. 


y\   Ll.Ulll,n■^ 


<ll''  .MAM'Kl;  UK  \|;>SKI,. 


14/.  Persons  engaging  a  vessel  under  a 
<'liartcr  party  ni  which  they  reserve,  them- 
selves the  right  to  employ' a  stevedore  for 
till'  loadnig  of  the  vessel  have  no  recourse 
against  tlie  Master  or  ('aptain  ibr  diuna<'es 
mcurred  dining  the  voj-ago  and  caused  "by 
bad  loading  or  abs(-nce  of  ballast,  Bozzo  and 
Afoffatt.  11  K.  L.  41.  y.  C,  1881. 

148.  And  remark  made  by  the  Captain  of 
the  vessel  to  the  Steveilore,  who  asked  for 
more  ballast  to  put  in  the  vessel,  to  the  effect 
that  he  needn't  bother  himself,  that  the  ves- 
sel was  staunch  and  that  he  could  go  on  with 
his  loading  does  not  infer  anv  responsability 
on  the  part  of  thc^  Captain  with  respect  to  the 
loading  and  ballast  of  the  vessel  if  the  Ste- 
vedores were  themselves  satisfied  with  his 
answer  and  (;ontlnued  the  loading.   Ibid 

f,  ?'J'H*n*''"*^*'"'  <^''>Ptain  has  signed 
tlio  bill  of  lading,  acknowledging  that  the 
goods  were  received  in  good  ortler,  will 
not  prevent  him  from  shewing  that  the  goods 
were  damaged  by  the  persons  employed  in 
loadnig.  Ibid. 


loO.  Action  on  a  deed  purporting  to  be  a 
aeeil  of  sale  from  the  manufacturing  firm  of 
tlio  Babcock  Manufacturing  Company    act 
ing  by   its  agent  11.    B.  to  the   Municii.al 
(-.ouncil  of  the  incorporated  village  of  L'  \s- 
somption  acting  by  Moiso  Chevalier,  one  of 
I  tlio  Councillors,  of  a  Babcock  fire  engine  Plea 
\inter  alia  that  the  deed  was  between  the 
Municipal  Council  and  the  Babcock  Manufac- 
","'!"«i.?™Pi»y.  a»tl  consequently  that  the 
Idaintift  had  no  interest  to  bring  the  action. 
Held  that  if.  B.  had  a  right  to  declare  on 
tlie  contract  as  having   been   conveyed  to 
liim,  not  as  a  factor,  but  as  owner  (1).   'Coriio- 
ration  af  L'AssompHon  k  Baker,  A  L    V 
3(0  Q.  B.,  1881.  ■    *  ■' 

11.    BUOKKKS. 


AGENCY. 

I.  Action  nv  Aukxt. 

II.  Brokkks. 

III.  In  elkctions  6'ec  ELECTIONS  LAW. 

I  V.   LlABII.ITV  OF  A(;ENT. 

V^     LlABILITV   01.'    IlKOKEU    EOlt   MONEY    uppo 

j^'^^,"!  '^' .>fAi!(iiN_See    GAMBLIXC    THAN'. 

VI.    LlAHII.ITV  01-  I'ltlXl'IPAJ,. 
V'll.  ()[.'  nONTRACTOHS. 
V'lll.    ()V  FACTORS. 

IX.  I'OWERS  OF  AGENT. 

X.  PrINCII'ALS  are  not  AEI-ECTKD  IIV   I'KIVATF 

KNOWLEDGE  OF  Ai;i:NT.  Scp.  BAXK,^. 
XL  Proof  of. 
XII.  8nn  Agent. 
XJII.  What  constitutes, 
XIV.  Who  are  agents. 


.)!.   [he  plaintiff;  a  broker,  claimed  from 
m  w!)!  1    ^*^^''^^  "''  commission  on  the  side  of 
\mm  bushels  of  wheat  dehverable  at  a  cer- 
tain future  date,  at  a  certain  price,  and  that  at 
the  date  h.xed  grain  had  risen  and  he  found 
tiimself  ill  a  position  to  lose  the  amount  ho  had 
advanced  m  behalf  of  the  defendant  viz:  the 
amount  sued  for.      The  defendant  pleaded 
tliat  the  agreement  was  illegal  and  immoral, 
ma.smuch  as   the   sale   never   contemplated 
delivery  but  merely  the  payment  of  the  dlfte- 
rence  in  price  at  the  date  of  delivery,  and 
was  therefore  a  gambling  transaction,   and 
plaintiff  could  recover  nothing  for  his  advan- 
ces or  commission.  S/taw  d-  Carter,  2(\  L  C .) 
l.)l  S.  C,  I87(i.  «..'..., 


ter  has  of  necessity,  sold  to  reiwir  the  ship,  or  to 
supply  it  with  provisioiisandotluT  urgent  iiecessarics 
and  he  IS  obliged  to  pay  tbr  si.oh  gS,ds,  the^rice 
which  they  (vniild  hsivc  brought  «t.  H-.p  place  of  dcs 
tination.  This  rule  applies  equally,  althouch  the 
..hip  be  afterwards  lost  on  theS-oynge,  butTthat 


fV.  Liability  of  a(}i;nt. 

i 

«,.io""  ''^''''°"  ^y  "■  ''^''"■y  «ta^'•«  keei)er  for 
*-/.J  amount  ui  an  account  for  hire  of  horse 
and  buggy.    The  debt  was  incurred  by  one 
M.  and  the  question  was  as  to  the  personal 
responsibility  of  the  two  defendants,  who  were 
trustees  of  the  Protestant  Union  Church  and 
school  house   at  Cote  St.  Luc  for  whom  M 
was  acting.    The  demand  was  based  chieflN- 
on  the  following  letter  written  by  the  defeii- 
'-  I'ivl*''^^''  plaintiff':  "Montreal,  July  27, 
i«/«.    By  a  motion  pa.ssed  at  a  meetiiiL'of 
the  trustees  of  the  Protestant  Union  Church 
and  school  house,  at  Cote  St.  Luc,  it  wa^ 
proposed  by  XX  (one  of  the  defendants) 
!     f"d  «econd.Hi  by  XX  (the  other  defendant 
I     that  M.  W  IS  hereby  instructed  to  ojien  an 
account  with  M.  S.  (the  plaintiff')  for  hire  of 
hor.se  and  buggj',  Mr.  S.  being  requested  to 


(1)  llus  case  IS  given  here  in  the  langmige  of  the 
report  as  nearly  a.s  possibl,.,  about  whlcl,  there  s 
something  incorapl«to  niid  unsatisfaotory.  Tl ,. 
J»'lg!"e"t  gunr'is  n«ainst  the  pretension  th„t  olairti"- 
could  n.ive  sued  a.s  agent  or  taotor,  which  would  have 

4fi  9li\'  r°Jl*f°l'  1^"UTRE  &  DaNSEREAU  (H  Dig 

45-213   bu   hints  that  the  right  of  action  was  con 
v^ed  to  him,  though  in  wha^  manner  is  not  state 


4] 
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''  include  the  account  already  incurred  by  M. 
"  in  that  against  the  trustees.  In  the  face  of 
"  that  resolution  we  hereby  request  you  will 
"  supply  Mr.  M.  with  a  suitable  horse  and 
"  huggy  at  the  rate  already  agreed  upon,  the 
"  payment  of  your  account  being  made  by  tlio 
"  trustees  about  the  middle  of  September 
"  next  when  the  collection  of  the  subcriptions 
"  will  be  made."  The  letter  was  signed  by 
the  defendants  without  any  addition  to  tlioir 
names.  The  defendant  pleaded  they  weie 
not  personally  responsible,  but  one  of  them 
eflered  $60,  in  settlement.  Held  that  they 
were  not  personally  responsible  and  even  if 
they  were  it  could  only  bo  each  for  his  share 
and  the  $60  was  sufficient.  S/arr  &  McDo- 
nald, 4  L.  N.,  .301  8.  C,  1881. 

1 53.  The  plaintiff  sued  the  defendants  for  the 
sum  of  $62.97,  balance  due  on  the  purchase  of  a 
certain  quantity  of  hay.  The  defendants  plead- 
ed that  at  that  time  they  were  employed  by 
one  J.  D.  a  trader  of  Berthier,  and  that  it  was 
for  him  they  purchased  the  hay  and  not  for 
themselves.    The  only  witness  e.xamined  be- 
sides the  defendant,  who  testified  the  one  for 
the  other  was  the  daughter  of  the  plaintiff  who 
swore  positively  that  the  defendant  made  no 
inention  of  any  other  person  through  whom 
they  were  acting,  but  bought  the  hay  entii'ely 
m  their  own  name.  Held  that  an  agent  or  fac- 
tor of  an  unknown  principal  was  responsible 
personally  for  the  price  of  the  tilings   pur- 
chased, and  where  the  principal  is  a  foreigner 
and  the  defendant  acts  onlv  as  a  sub-a^ent 
the  same  rule  holds  though'lie  declares  the 
name  oi  the  principal  agent  at  the  time  of 
the  purchase.    Lemire  &  Dixon,  11  H.  L.  323, 
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which  ho  acted  The  deed  of  sale  was  sub- 
mitted  to  the  bishop  and  he  approved  of  it 
under  a  condition  that  it  should  be  submitted 
to  an  approval  by  the  iJarishionors.  It  was 
I  submitted  to  them  and  a  resolution  was 
adopted,  but  the  resolution  was  null  so  that 
it  was  not  in  reality  sanctioned,  and  the  deed 
was  set  aside  because  the  resolution  was  null 
Under  the  circumstances  I  find  the  Fabrique 
had  no  right  to  sell.  If  the  sale  is  not  legal 
It  IS  an  error  de  droit  for  which  the  defendant 
is  not  responsible.  The  other  point  is  whether 
the  defendant,  the  cure,  is  not  responsible 
or  the  act  of  the  Fabrique.  On  this  point 
there  IS  considerable  proof,  but  it  is  evident 
tiiat  tins  proof  is  not  positive,  and  under  the 
circumstances  I  consider  that  the  plaintiff 
has  not  made  out  his  case  against  the  defen- 
dant, and  therefore  the  action  is  dismissed. 
Goyette  &  B£dard,  S.  C.  1S84. 

V.  LiAniuTY  OF  nnoKKR  for  mon'ev  drpqsit- 

UD  ON  M.4IiOLV. 


154.  This  was  an  action  of  damages  brought 
under  the    following    circumstances:     The 
plaintiff  in  March,  1882,  bought  a  piece  of 
land  from  La  Fabrique  of  ,St.  Constant,  and 
shortly  after  began  to  build  upon  it.    A  large 
number  of  the  parishioners  thereupon  pro- 
tested against  the  Fabrique,  the  cure  ami  the 
plaintiff,  in  order  to  have  the  building  opera- 
tions stopped  and  the  building  demolished. 
1  he  plaintiff  continued  to  build,  and  an  action 
was  instituted  to  set  aside  the  dee<l  iind  have 
the  building  demolished.  Judgment  was  ren- 
dered declaring  the  deed  of 'sale  null,  and 
ordermg  the    demolition    of   the    building, 
f      «':,",?,^?  "'".  plaintiff  brought  an  action 
tor  $2,000  against  the  cure — Per  curiam. 
I  lie    question   is   whether   a   mandatory    is 
responsible  for  the  acts  committed  by  him 
under  lus  mandate.  The  plaintiff  alleges  that 
tlie  cure  is   personally   responsible   for  his 
acts.     I  do  not  find  that  he  is  personally  res- 
ponsible.   Ihe  price  of  the  land  was  fixed  by 
the  Fabrique,  and  when  the  deed  of  sale  was 
executed  the  resolution  authorizing  the  sale 
was  set  out  in  the  deed.  The  mandntnry  -ho 
discloses  his  mandators  does  not  bind  himself 
personally,  but  only  his  mandator,  so  long  as 
he  does  not  e^xceed  the  powers  entrusted  to 
him.  B  sold  for  the  Fabrique.  The  purchaser 
had  fall  knowledge    of    the    power    under 


1 .)  J.  .\  customer  deposited  money  with  bro- 
ker to  be  used  as  "margin"  in  buying  stock 
tor  speculative  purposes.  No  delivery  of 
the  stock  so  purchased  was  intended,  the 
brokers  intentions  being  to  realise  as  soon 
as  a  small  profit  could  be  made.  In  conse- 
quence of  a  decline  in  value  and  the  margin 
being  thereby  exhausted,  the  broker  at  one 
time  sold  stock  at  a  loss.  Held  that  no  ac- 
tion would  ho  against  the  broker  under  such 
circumstances,  the  contract  being  a  gaming 
??lo  -'''f,""''^^  &  ^«^««,  5,  L.  N.  290,  S.  Q. 
188_'.  Allison  &  MacDouaall,  27  L  C  J  33') 
&  6  L.  N.,  93,  S.  C,  1883.  ■    ■       > 

VI.  LiAriii.iTv  OF  Prixcii'ai.. 


h)C>.  Where  action  was  taken  against  the 
members  of  a  partnership,  for  damages  for 
talse^arrest,  at  the  instance  of  one  of  them. 
Held  that  they  were  all  liable.  Cowan  &  Ox- 
borne,  12  R.  L.  29,  S.  C.  1881. 

157.  On  an  action  to  set  aside  a  sale  induc- 
ed by  fraudulent  representations  as  to  the 
value  of  wrtain  shares  of  stock  transferred 
as  part  of  the  price.  Held  that  where  an 
agent  in  making  a  contract  suppressed  a  ma- 
terial fact  within  his  knowledge,  his  principal 
cannot  profit  by  the  frauil,  although  he  wa^^ 
himself  Ignorant  of  the  fact  suppressed. 
C/irmen  ic  Crowley,  5  L.  X.  268.  &  2  (i  B  1? 
385,  Q.  B.  1882.  ^' 

158.  Fraud  committed  by  the  agent  affects 
the  principal.  Lighthall  vs.  Chrmen.  1 1  T7  L 
402,  S.  C.  1882. 

159  During  the  plaintiffs  absence  .rom  Mon- 
treal, Ins  bookkeeper  and  princijjal  clerk  sign- 
■Jt^  '"f  behalf  an  agreement  of  composition 
with  a  debtor  and,  in  pursuance  Ihereoi;  col- 
lected from  the  assignee  the  dividend  reahzed 
from  the  estate.  The  plaintiff  was  informed 
by  his  clerk  by  letter  of  what  he  had  done 
and  did  not  object  at  the  time,  but  on  his 
return  to  Montreal  in  the  following  month 
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AGENCY. 


!      i 


lio  elaimod  tlic  wholo  doht  Irom  tlip  aobtor, 
creditiiifr  the  diviclend  as  a  j)aymoiit  on  ao- 
c-ount.  Hold  that  undor  tlio  cir.-nmstanoos 
there  was  a  ratification  of  the  clerk's  act. 
Neildk  rincberg,  5,  L.  N.  ]]8.  S.  ('.  18S2. 

Vir.   ( )p  CONTRACTOltS. 

K'ltl.  Tlie  plaintiff,  a  workman  was  engaged 

I'.y    contractors    for  the  construction    of   a 

railway.     The    railway   Company    acted    as 

liHiikers   for  the  contractors  and  paid   the 

ivnges  of  the    workmen,   cost  of   transport 

*"  ""M>l»fie  where  they  were  to  work,  Ac. 

Jle  a  that  the  company  wei'e  the  real  princi- 

Jiiils  and  they  had  given  the  plaintiff  reason- 

al)le  cause  for  believing  that  th^  contractors 

wei'e  then'  agents,  and  therefore  the  coinpanv 

\vere  liable  for  a  breacli  of  the  contract.  La- 

roinle  ct  the  Canadian  Pacific  R'l/  Co.  7  L  N 

-".'•  ('.  ('.,  1883.  ■'        ^ 


AGRICULTURE. 


Vfll.    Ol'   rACTOliS. 

llil.  Ju  an  action  arising  out  of  n  conmiis- 
sion  to  ptu'chase  hay  Held  that  le  facteur 
ou agent  d'un  principal  residant  en  pavs  etran- 
ger  est  seul  ivsponsable,  personndllement 
n"n'''i  -'^  '"^''''''     ''^"•'''"  ''  -^'"J  "  ^'-  ^^'"  -''^ 
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in  the  Custom  House  in  satisfaction  of  a  iudc- 
ment   against    defendant    who    carried    on 
busniess  as  "  J.  TI.  W.  &  Co."     Intorvenants 
c  ainied  the  goods  seized  as  their  property 
nllegn.g  that    defendant    was  merely   their 
agent  m  carrying  on  the  business,  ar)d  in  sup- 
port filed  a  deed  sous  seing  prive  of  which  it 
was    agi-eed    that    the  initervenants  should 
establish  a  store  under  the  name  of  J.  If.  W. 
&  Co.,  to  be  managed  by  defendant  as  their 
agent ;  that  they  were  to  supply  him  with 
a  1  goods  required  and  charge  the  store  with 
all  goods  imported  and  with  a  commission  of 
five  per  cent,  for  buying  ;  that  defendant 
was  to  carry  on  for  the  benefit  of  intervc-nants 
and  was  not  to  make  purchases.  All  this  inter- 
yenants  alleged  was  carried  into  effect  and 
tlie  goods  seized  were  purcliased  for  the  l)usi- 
ncss  by  them  ;  that  the  plaintiff's  claim  was 
incurred  long  previous  to  the  agreement  aiKl 
was  unconnected  with  the  business  in  ques- 
tion.   On  proof  intervention  maintained  and 
seizure  discharged.  Greene  &  WilkiriR,  4  L  X 
loG  8.  C,  1881.  ' 


IX.  I 


'i)wi:i!s  ,11-  A<ii;.VT. 


I  !>-.  I  he  general  power  of  attorney  to  mana- 
ge aiid  minister  the  personal  property  of  the 
mandator  does  not  authorize  the  agent  to  go 
security  for  third  persons,  and  to  endorse 
liotes  so  as  to  bind  the  principal,  in  matters 
loreign  to  the  a(hninistration  with  which  the 

l!?TKrcCS8l!"'-     ^'''•'-•'^  •/"'''». 

XI.   ]'|;()(IK  or. 

103.  Ill  an  action  against  a  wife  on  a  con- 
ti'ac  of  insurance  signed  for  her  by  her  hus- 
band she  pl,-a.led  want  of  autlioi'ity  in  her 
hi.sbaml  to  sign,  mu  that  her  ucceptar.ce 
wa«  sufhcu'iit  proof  of  such  authority.  Mutual 

ito'sT^iST^""'-'  '^'  ■^««'"'"'*«^^'««,  •■'  I^-  X., 

164.  As  to  what  constitutes  proof  of  agency 
sufticieiit  to  authorize  the  institution  of  aii 
aetion  on  behalf  of  another.  See  Davidson  k 
Latiner,  1  Q.  B.  1?,  :m,  Q.  B.,  ISS.-),  | 

XII.  Sri!  .u:i:\T. 

buy  bin'"  "/)  ;!)*'""  T''"'^'  ™*  "'"'"^  "'■''^'-  t" 
1,^  if  •■■  /^^'^  1'"^  '•'"  r'^'''=on»f"s  employees 

c  .nnl"  ''"'■ ""  "^"^"!  '''"  ' '^t  '•'"'•  mandant, 
no  .sont  pas  res])onsables,  personnellement 
des  transactions  faites  au  nom  de  leur  man: 
'laiit.     JJixon  A-  Efu,  7  I,.  X.  21.1  Q.  P.,   |884 

Ail  I.  What  coxsTiTrTKs. 

]«f>.  Plaintiff  attached  a  quantitv  of  goo.I.- 


XIV.  Who  are  agents. 

107.  The  plaintiffs  were  trustees  under  a 
vleecl  of  assignment  from  insolvents,  ^vlth  au- 
thority to  carry  on  the  business  until  itshou'd 
be  vyound  up,  which  was  to  be  completed 
within  two  or  three  years.    The  business  was 
not  wound  up  in  that  tin>e,  but  was  carried 
on  by  the  i)laintitt's  on  an  extensive  scale 
with  funds  raised  on  their  own  credit,  and  large 
losses  were  incurred.     Held,  by  the  maiority 
ot  the  (ourt,  111  an  action  by  the  plaintiff's 
against  creilitoi's  who  had  signed  the  trust 
deed,  to  oblige  them  to  repay  the  amount  of 
such  losses,  that  the  plaintiffs  were  not  under 
the  circumstances,  agents  of  the  creditors,  .so 
as  to  make  the  latter  liable  for  the  result  of 

•'10 qT'I^s"''   ^^"'"'''  ^  ^"'"*««'  '  l^- ^'v 


AGGEA^'ATED  ASSAULT- 
MINAL,  LAW. 


See  CEI- 


AGGRAVATION. 

I-  '  >!■  Lim.:i,  IN-  Plkadixo,  aee  LIBEL 


AGEEEMENT—iVe  CONTRACTS. 

I.  Fi)A rnn.Dvr.  sec  FRAUD. 


AGRICULTURE— DEPARTMENT 
•     OF.— See  Q.  48  VICT.,  Cai-.  7. 
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tisfaction  of  ojurlg- 
who    carrieii    oil 
'o."    Intervenimts 
as  their  proporty 
\vas  incroly  tlioir 
isiness,  niid  in  sup- 
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tervenants  sliould 
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h  a  commission  of 
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r  U'ilHns,  4  L.  X., 


trustees  under  a 
ol vents,  with  «u- 
>ss  until  it  should 

0  be  completed 

file  business  was 

but  was  carried 

extensii-e  scale 

1  credit,  and  large 
bj'  the  ma,jority 

l>y  the  plaintiff's 
ligned  the  trust 
y  the  amount  of 
^  were  not  under 
the  creditors,  so 
ir  the  result  of 
'a.neau,  7  L.  X., 


^~Sce  CRT- 

T 

N. 
rjBEi.. 

fTRACTS. 


RTMENT 

Cap.  7. 


45  ALDERMEN. 

AGRICULTURAL  FERTILIZERS. 

I.  Act  to  prtEVEXT  Fhaud  in  the  makixo  and 
sKLr.iN'H  OF.    C.  47  Vict.,  Cap.  37. 

II.  \uui.TERAfio\  OF,  Act  respecting.  C.  48- 
t'.l  Vict.,  Cap.  58.    C.  48-49  Vict.,  Cap.  07. 


AGRICULTURAL  SOCIETIES. 

J.  Act  Amending,  see  Q.  46  Vic,  Cap.  12. 

II.  By-Laws  with  regards  to. 

III.  .Subscription  to. 

II.  Bv  laws  with  regard  to. 

1 08.  On  a  petition  to  set  aside  certain  reso- 
lutions and  by  laws  of  a  County  Council.  Held 
that  the  declaration  prescribed  by  32  Vict, 
c.  15,  S.  41.  (1)  with  reference  to  the  organis- 
ation of  agricultural  societies,  is  only  required 
for  the  fomiation  of  the  Society.  The  signa- 
ture of  forty  persons  at  the  date  of  formation 
is  sufficient  to  give  the  society  a  legal  exis- 
tence, and  it  is  not  necessary  that  persons 
becoming  members  subsequently  should  sign 
the  declaration.  Martin  &  Corporation  d'Ar- 
genteuil,  7  L.  N.,  139  C.  C.  1884. 

109.  The  choice  of  a  place  for  exl  ibitions  of 
an  Agricultural  Society,  within  the  meaning 
of  37  Vict.  c.  5,  s.  2,  does  not  imply  that  the 
particular  site  for  the  pei-manent  buildings 
must  be  determined  at  the  meeting  of  mem- 
bers ;  e.  g.,  a  resolution  choosing  "  Lachute, 
ni  tht;  parish  of  .St.  .Jerusalem  d'Argenteuil," 
is  sufficient.  Ibid. 

170.  It  iij  not  necessary  that  the  resolutions 
and  by  laws  passed  at  a  meeting  of  a  muni- 
<'ipal  council  should  be  written  out  at  length 
and  signed  by  the  presiding  officer  at  the 
time  of  the  meetin^ .  Ibid. 

171.  A  by-law  of  a  county  council,  fixing  a 
pemianent  place  at  which  all  exhibitions  of 
an  agricultural  society  shall  be  held  is  not  a 
^tiol  T'*'''"  *^'®  I'ltianing  of  articles  1(X)  and 
098  of  the  Municipal  Code.    find. 
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ALIAS  WRIT— See  PROCEDURE. 

AMENATIONS. 

I.  Op  Property  in  Frai'd  op  Creditors  w* 
DOXATIOX,  SALE,  TRANSFER  '     " 

TlON.'^SALETif  ™  '^'•"■■^•"'-  *«e  DONA- 
ALIENS— 5ee  FOREIGNERS. 
TIOn''^^'''"'"'"^^'"''  **'"'  **'■  ^"'^TURALIZ.-V- 


ALIMENTARY  ALLOWANCE. 

SONMEXt'^  "'"   I.Mi'Riso\.VEN-T,    nee  IMPRI- 


ALIMENTS. 


ALDERMP]N. 

T.  Ei.RcTi(;\  OF,  nee  MUNICIP  VL  CORPS. 

(1)  Auyprocte- verbal,  roll,  resolution  or  other  order 

pstmtes  Court  or  by  the  Circuit  Court  of  tlie  County 
or  District,  by  reusoii  of  itij  illetality,  to  tlio  same 
effeotasakui-ioipal  bv-law,  ani  is  subject  to  the 
provisions  o/orHo7e»  461  and  705.  AnvVunic-i"' 
elector  ia  ius  own  namu,  may  by  a  petition  pMenled 
to  the  magistrate  8  Court  or  to  the  Cirr-nit  Court  of 

^.?.TfV  rf *"?.'•  '^'™'*"'l  '^'^  °^^^>  o"  the! 
!^W  i-^^^'^y-  *'*.«  "^""Imentof  any  mmiioipal 
by-law,  with  costs  against  the  Corporation.  | 


I.  Action  agai.vst  Children. 

II.  E.XEMPTION  OF. 

III.  Liability  of  Ckandciiildren. 

IV.  Right  to. 

V.  Wipes  right  to. 

I.  .\ctio\  against  Children. 

172.  Action  bj-  a  fathei-  against  two  of  his 
children  for  an  alimentary  allowance.  The 
children  pleaded  in  forma  pauperis,  and  .se- 
vered 111  their  defence.  Per  curiam.  The 
plaintiff  has  established  a  right  of  action,  but 
the  difficulty  is  the  extreme  poverty  of  the 
defeuuants.  The  child  -en  offer  to  board  the 
father  at  their  own  table  ;  but  the  case  is 
comphcated  by  the  fact  that  the  father  now 
has  his  third  wife,  and  what  is  to  be  done 
with  the  stepmother  or  second  stei)mother  ? 
The  case  is  somewhat  of  a  puzzle,  i  doubt 
whether  the  Court  has  power  to  order  tlio 
father  to  go  and  live  with  the  children,  but 
even  if  the  Court  docs  possess  this  power,  1 
am  not  disposed  to  think  it  should  be  exer- 
cised under  the  circumstances  of  this  case. 
The  plaintiffs  flemand  is  moderate,  being 
only  for  six  dollars  per  month.  The  Court  will 
order  one  of  the  children  to  nay  7.5  cents  per 

I  week,    and    the  other  50  cents  per  week. 

ILabrancJie  .t  Lahranche,  f>  L.  X.,  CO  S,  C. 

!IK8:>,  ' 

17.3.  In  a  similar  case  the  (Jourt  ordered 
one  child  to  pay  fifty  cents  and  throe  others 
forty  cents  each.  No  costs.  Lafon  .(•  Lafon, 
0  L  N..  84  S.  C.  1883.  * 
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174.  When  tho  children  are  poor  and  they 
otter  to  lodge  and  take  care  of  their  parents, 
the  Lourt  will  not  oblige  them  to  i)a.v  them 
an  ahmentary  pension  in  money,  even  though 
the  parent  to  whom  they  were  hound,  mar- 
ried, a  second  time,  liacliand  &  Bachand.  12 
R.  L.  38  &  28  L.  (.,".  J,  1;-,;-)  Q.  B.  18SI. 

II.   EXEMI'TIOX  OF 

175.  Notwithstanding  a  clause  exempting 
Irom  seizure  tho  propei'ty  hp(]iieathed  by  a 
w-i  1,  tlie  property  will  bo  liable  to  bo  soJd'for 
obligations  incurred  in  tho  administration' 
and  maintenance  of  thte  p-operty  itself.  Saun- 
ders^&  loisard,  28  L.  C.  ,J.  2()()  S.  C.  1878. 

170.  The  defentlant  petitioned  to  set  aside 
an  attachment  issued  against  him  on  the 
ground  tliat  the  things  seized  were  under  his 
lathei''s  will  insalsissable.  Plaintiff"  answered 
that  the  things  were  not  exempt,  inasmuch  as 
the  claim  was  for  provisions  sold  to  tho  defen- 
dant for  the  subsistance  of  himself  and  family. 
neld  as  the  claim  generally  was  for  aliments 
that  the  seizure  must  be  maintained  under 
the  last  paragraph  of  Art.  ,558  C.  C.  P.  (] ),  and 
petition  rejected.  Ddand  &  DcsrMires,  4 
L.  N.,  40S.  C,  ISSl.  ' 

177.  In  execution  of  a  judgment  obtained 
by  respondent  against  appelant  the  dividend 
there  might  be  on  certain  bank  stock  was 
seized  and  also  the  rents  due  on  a  certain 
house  the  property  of  appellant.    The  seizure 
was  contested  by  appellant  on  the  ground 
that  the  house,  the  rents  of  which  were  seized, 
and  also  the  bank  stock  formed  part  of  the 
property  he  received  from  his  fathers  estate 
under  the  will  of  his  father,  by  which  the  pro- 
perty bequeathed  was  not  only  substituted, 
but  was  declared  insaisissahle,  botli  as  to 
ttie  capital  and  as  to  the  Interest  and  reve- 
nues thereof    A  part  of  the  property  had 
boen  sold  by  the  executors  to   one  of  the 
heirs     ^eZdthat  the  effect  was  to  make  a 
partition  and  the  revenues  of  said  pronertv 
were^^unseizable.     Mnlson  &  Carter,  6  L.  N^ 
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179.  Held  (reversing  tlie  decision  of  the 
Superior  Court,  6  L.  N.  \Xi,)  where  a  claim 
was  made  by  a  natural  son  aged  25,  against 
the  curator  of  his  mother,  an  unmarried  wo- 
mnn,  and  an  interdict,  for  an  alimentai-y 
allowance,  and  it  appeared  that  the  mother 
was  possessed  of  means  more  than-sufficient 
tor  her  maintenance,  that  the  son  was  entitled 
to  a  reasonable  allowance,  especially  in  view 
of  the  fact  that  such  allowance  might  be  paid 
without  trenching  on  the  principal  of  liis 
mother's  fortune,  or  interfering  with  tho  riglits 
of  the  plamtift"'s  minor  children.  Francis  d- 
Clemen/,  C-  L.  N.,  194  S.  C.  R.,  188.3. 

180.  A  person  who  has  come  of  age  and 
who  does  not  show  that  he  is  unable,  byrea- 
son  of  infirmity  or  other  sufHcient  cause,  to 
earn  his  omi  subsistance,  has  no  right  to  an 
almientary  allowance  from  his  parents,  what- 
evei-  the  means  of  the  latter  may  bo.  Francis 
&  Clement,  C  L.  X.,  i;i;i  S.  0..  188.1 

V  Wife's  right  to. 


III.  Liability  of  Gravdchildrex. 

178.  Where  there  are  children,  and  grand- 
children, issue  of  a  deceased  child,  the  grand- 
children are  liable  with  tlie  children,  for  the 
mamtenanco  of  the  grand  parents/ even 
though  the  children  have  means  of  supplyin" 
the  aliments  by  themselves.  Reere  {•  Mon- 
jeau,  5  L.  N.,  37.3  S.  C.  1882. 

IV.  Eight  to. 


181.   Where  the  husband  withdrew  him- 
sell  from  his  joint  residence  with  his  wife,  and 
notwithstanding  her  willingness  to  continue 
to  reside  with  him,  according  to  his  means 
and  conditions  refused  to  provide  her  with  a 
ht  and  proper  residence  and  with  support 
and  maintenance  according  to   his  proved 
means    and    condition.    Held,  reversing  S. 
C.  R.  (I.  Dig.  75,  543,)  that  he  had  failed  and 
neglected  to  perform  the  marital  obligations 
and  duties  imposed  upon  him  by  law,  and  that 
the  wife  was  entitled  to  receive  from  him  an 
alimentary  allowance  according  to  his  means, 
and  that  without  being  compelled  to  proceed 
against  her  husband  en  separation  de  Mens 
although  the  circumstances  might  justify  such 
proceedings.    Conlan  &  Clarke,  25  L.  C.  J. 
90,  Q.  B.  1872. 


ALLOWANCE. 


I.  To  Defendant    under  Contrainte   p^r 
Corps,  see  ALIMENTS. 


ALTERATION. 


I.  Ok    Bills 
EXCHANGE. 


and    Notes,    see   BILl^S    OF 


AlimL^tl!^*^^i!'"^'"S  •""'*  "'^^  ''^'^^H't  from  seizure  :        '-  '"'"  ^wo   i 
Alimentary  nllowanees  grantc    by  n  court     Sums  of  O-'^'k    op  them 

exempt  Jrom  seizure.     Sums  of  moiiev  or  nensinn 
given  ns  aliment,  even  though  the  doS  or  St„r 

from  8pij''iro'-'AT""i  ,1     ^' ''''""'"  uo  exempt 

irom  seujre.    Ahmentary  a  bwanoes   and   tliin£r« 


AMALGAMATION. 

I.  Of  two  Banks  niacHARoEa  Sureties  to 
STTp,?'nvl!'/;'r'n^'«'""  ™  Amaloamation,   see 


AMARRAGE. 

f.  Duoit  d'.  nee  HARBOR  DUES. 


r,«  -_^.^. 
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APPEAL. 


^ONTRAINTE    PAR 


fee    RILLS     (W 


AMIABLE  COMPOSITEURS— 5ff  AR 
BITRATION. 
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AMENDMENT, 
r.  Of  PnocKDURE,  see  PROCEDURE. 


ANATOMY. 

I.  Act  rbspecti.vo  the  Study  of,  see  0.  46 
Vict.,  Cap.  30. 


I.  Costs  of  Factu.ms. 


ANIMALS. 

I.  Act  respecting  I.vfectious  or  Coxtaoioi's 
Diseases  affecting,  see  C.  4849  Vic,  Cap.  70. 


ANSWER— 5fe  PLEADING. 


i:nt. 


APPEAL. 

I.  Costs  op  Factcms. 

II.  Delays  to. 

III.  DePlano. 

IV.  Effect  op. 

V.  Effect  of  to  suspend  Execution  for 
Costs,  see  COSTS. 

VI.  Enquete  during. 

VII.  Evidence  in. 

VIII.  Exhibits  in. 

IX.  From  Circuit  Court. 

X.  From  Judge  in  Ciia.mdeks. 

XI.  From  Judgment  interlocutory 

XII.  From  Motions. 

XIII.  From  Municipal  Coixcil. 

XIV.  Grounds  of. 

XV.  In  Actions  to  annul  Letter,^  Pati 

XVI.  In  Forma  Pauperis. 

XVII.  In  Municipal  Matters. 

XVIII.  Intervention  in. 

XIX.  Jurisdiction  of  Court  of. 

XX.  On  Matters  of  Fact. 

XXI.  Penalty  for  Desertion  oi-. 

XXII.  Power  of  Court  of. 
XXIIJ.  Procedure  in. 

XXIV.  QuE-STioNs  OF  Quantum  in. 

XXV.  Right  of. 

XXVI.  Security  in. 

XXVII.  Service  of  writ  of. 

XXVIII.  Signature  of  Writ. 

XXIX.  Sureties  in. 

XXX.  Suspends  Execution. 

XXXI.  Terms  of  Court. 

XXXII.  To  Privy  Council. 
^^XIIL  To  Supremt  Court. 
XXXIV.  Will  not  re  allowed. 


18».  The  rate  of  two  dollars  per  paw  allow- 
ed l.y  usage  for  the  cost  of  printing  factuins 
in  appeal  will  not  be  reduced,  though  it  be 
shown  that  the  actual  disbursement  was  less 

WQ  B    1884'""    ^''"'""  '^'   ^^'"■^■'"''  ^  ^-  ^'•.• 

II.  Delay  to. 

.  183.  Appellants  took  out  a  writ  of  appeal 
immediately  after  the  judgment,  and  before 
the  delay  for  inscribing  in  Review  had 
expired.  Respondent  inscribed  in  Review 
within  the  delays  and  moved  to  dismiss  the 
appeal  on  the  ground  that  it  had  been  taken 

w;J1.*.  x,''®'"^  ^°''  'nsci'bing  in  Review. 
Jleld  that  the  appeal  was  rightly  taken  and 
the  respondent  could  only  demand  that  pro- 
ceedings be  suspended  until  the  proceedings 
in  Review  were  disposed  of.  Cassih  Jb  Fair, 
2Q.B.R.,  382  Q.B.,  1882.  ' 

III.  De  plano. 

184.  A  .judgment  ordering  a  person  to  do  a 
specihc  act  as  the  dehvering  of  certain  promis- 
soiy  notes  within  a  certain  delay,  or  to  pay  u 
fixed  amount,  is  a  final  judgment  from  which 
any  appeal  lies  deplano  and  without  leave  of 
the  Court.  Cassih  <£•  Fair,  2  Q.  B.  R.,  38'> 
Q.  B.,  1882.  '        ' 

185.  A  judgment  appointing  a  .sequestrator 
's  a  linal  jud^ient  and  maybe  appealed  from 
q!  B.  1^83  ^'^'■''^''"  '^'  ^"Soe,  0  L.  N.,  32C 

IV^.  Effect  of. 


186.  When  a  defendant  has  obtauied  per- 
mission to  appeal  from  an  interlocutory  mis- 
ment  and  does  not  avail  himself  of  the  per- 
mission, and  does  not  give  security  within  the 
delay  required,  he  loses  his  right  of  appeal, 
without  a  judgment  to  that  effect,  and  tlie 
plaintiff- may  succeed,   without  further  for- 

Q''Bi8sf *"""""'  '^'  ^'^"■f'-'y^  1'  R-  L.,  2.J3 


V.  Effect  of  to  suspend 
costs. 


execution   for 


187.  While  motion  for  leave  to  appeal  from 
a  judgment,  maintaining  a  demurrer  was 
pending,  the  successful  party  applied  for 
execution  for  his  costs  wWh  afte,  argument 
^TOs  refused  by  the  Prothonotary.  Pmette  .f- 
Hatton,  5  L.  N.  239,  S.  C.  1882. 

VL  Enquete  during. 


188.  The  Court  of  Appeal  may  order  an 
enquete  when  necessary,  for  the  decision  of 
circumstances  which  have  arisen  since  the 
judgment  giving  rise  to  the  appeal.  Hotte  d- 
Champagne,  2  Q.  B.  R.  127,  Q   B.  1880 
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VII.   EVIDKXCE  I.V. 

189  IVtition  was  filod,  nsking  for  tlio  dis- 
missal oftlic  iipponl  on  tho  p'oiuid  of  ncqui- 
esceiico.  Thr^  ijotition  was  sujipoitotl  by  affi- 
davits whifli  were  mot  ])v  counter  affidavits 
on  tlie  part  of  tho  appellant.  Application 
to  cross  oxamino  the  parties  who  made  tho 
afhdavits  allowed,  and  dojm-ients  ordered  to 
ai)pear  for  that  purpose.  Hntte  &  Ande- 
yrave,  2.5  L.  C.  .1.  227,  Q.  B.,  1880. 

VIII.  EXIIUUTS  IN. 

190  A  party  cannot  file,  in  ajipeal,  a  docu- 
ment which  was  not  filed  in  the  Court  below 
Boriou  it-  Champarine,  2  (J.  B.  I?.,  19ti,  Q,  B. 

1  oo  1 . 

IX.  Fro.m  (,'ntciiT  CoiRT. 

191  An  api)eal  lies  to  the  Court  of  Queen's 
l^omch  on  points  of  law  from  a  judgment  of 
tiie  Lircmt  Court,  when  the  sum  or  value  of 
the  thing  demanded  amounts  to  or  exceeds 
*I(X),  although  the  evidence  has  not  been 
taken  down  in  writing  (I).  A,lam  ,f-  FlamJers 
dr,  L.  C. .!.,  .'JO,  Q.  B.  1878. 

X.  Fhom  ,(i'I)(;k  IX  Cha.mdkhs. 

192  The  Court  of  Queen's  Bench  sitting  in 
appeal  will  grant  leave  to  appeal  from  an 
order  of  ajudge  in  chambers,  wliore  the  judco 
IS  given  the  jurisdiction  of  the  Court.  Mc- 
•t  rakeit  .t  Lo,jtie,  0  L  N.,  326,  Q.  B.,  188.1 

XI.    FliOM   JlDUMEXT   IXTUni.OClTORY. 

J  93  Every  aiipeal  from  interlocutory  jud.'- 
■^iients  shall  'c  inscribed  by  the  Clerk  of  the 
•Court,  and  heard  by  i)rivilege,  in  a  summary 
maimer,  without  any  reason  of  appeal  or 
factums.    Q.  41  Vic.  C;iiap.  2(i,  Sec.  0 

194  Application  to  reject  an  appeal  on  the 
ground  that  the  .judgment  appealed  from  was 
only  an  interlocutory  one  and  could  not  be  so 
appealed  without  the  permission  of  the  Court 
the  appeal  having  been  taken  ,1c  piano  and' 
without  such  permission. 

19.5  The  judgment  complained  of  ^vas  one 
appointing  commissioners  on  a  petition  in  ex- 
propriation presented  to  the  Superior  Court. 
Held  not  a  hnal  judgment  an<l  appeal  dis- 

Montreal,  'la  L.  C.  ,T.  2;il,  Q.  B.  1880 

196  Leave  to  appeal  will  be  granted  from 
an  interlocutory  .judgment,  on  a  motion  dis- 
inis.sing  a  demurrer,  and  special  plea  filed  by 

'^nt.l3^/;'?/B'!^8f"'-^ 
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Defendant  pleaded  to  the  form  sotting  up  that 
the  as.s,g„oeeould  not  now  bring  sucT,  action, 
rhe  exception  to  tho  form  was  rejected  >.y 

askr^.T'  ^'^r-  '^'''?  <lefendant  therefore 
asked  leave  to  appeal.  Court  refused  leave 
to  appeal,  as  tho  point  could   be  better  de- 

198.  Motion  for  leave  to  appeal  from  inter- 
locutoiy  .judgments  on  two  motions.  The  first 

en  01,  by  ofracing  the  won  s  (Ze  Circuit  and 
;;oplacing  them  by  the  word  SupMeurc  The 

ie^  kI  1  "  '"  AT°  «  efendant  with  a  duly 
certified  copy  of  the  writ,  the  copy  served  not 

accorde.l  on  payment  of  tho  costs  incurred 
on  the  exception  to  the  fonn  previously  filed 
by  the  defendant.  The  Cou.'t  rejected  the 
rii!"",  "•  'f'^I'' /"  "PPeal  with  costs.  Therien 
d:  M'adleigh,  4  L.  N.,  100  Q.  B.,  1881. 

f2^'  ''■''f  P|'"»t'ff  niovod  for  leave  to  appeal 
from  an  mterlocutory.judgment  which  ordered 
preuveamntfaire  droit  ou  a  defense  en  droU. 
ihe    Court   rejected  the  motion,   but   sac 

^rnn?,??  •  °"^''  "'I''*'?'  ""  <'»'«"mstances  be 
panted  from  such  judgment.  Hochelagn 
tiank  ct-  Lavender,  5  L.  N.,  378  Q.  B.,  1882. 

2(K)  Application  for  leave  to  appeal  from 
an  interlocutory  .judgment  referring^the  ca  e 
and  the  parties  to  the  Roman  Catholic  Bbhop 

l^rHT'''''  °?'^'^'"  tlmt  he  might  decide 
whether  the  marriage  tie  between\ppellant 
and  her  husband  should  be  broken,  and  also 
fiom  aprevious.)udgmentof  31st  March  1880. 
(hsmissmg  her  denmrrer  and  that  part  of  the 
CO  elusions  which  prayed  that  tlie  present 
cause  should  be  so  sent  to  the  Bishop  for 
ad.,udicatiou.    Leave  to  appeal  was  g  anted 
Evans  ct  Laramie,  5  L.  N ,  134  Q.  B.,  1882. 
201.  In  another  case,  the  action  wiis  to  set 
aside  a  donation  by  a  father  to  his  daughter 
a  "ieil  'n'r  ^"«l;'^"d  by  marriage  contact 
as  being  m  fr.aud  of  creditors.    The  husband 
K,    was    sued   to   authorize    his    wife,    and 

,dth"lS?-r"  "T '••"*'  "PP'^"''^^'  ^^'^  pleaded 
nith  his  wile.  The  case  being  inscribed  on 
the  merits,  the  .judge  discharged  the  dilihM 
m  order  that  the  husband  should  brcalled 

an  ribnTr  ■• '  "1  '"  }T}  ^".'ntlividual  interest, 
and  that  t  me  should  be  given  to  sell  the  rea 

//wM."'H'^°"°^"'^^"  ""^«''  seizure.- 
neld   that    the    order    to    call 


-    __., .,  ,T'u'V^"'  *!'«:*  ""^  o'-^ler  to  discuss  the  do- 

197.  In  another  case  the  action  was  for  Live  i,»r  ^'^/"g  JVflgment,  or  to  refuse  to 
penalty  under  Sec.  149  of  the  Insolvent  An  K^^f.r'^''''!**  •","•*''  something  was  done 
of  1869  by  the  assignee.    The  i^^n^ii^      1  e  SXs"  w„"'''^''"  "- ^""trol  of  either  of 

:..1P"!^"^""^  ".'regular.    Leave  to  appeal 


of  1869  by  the  assignee.    The  action  alTege^ 
one  h.,  an  insolvent,  whose  assignee  respond- 

eonsent'  fn  t,''o»«f^1''''"°"  '"'  i»^»u^«'ment  to 
consent  to  the  discharge  of  .iieh  insolvent. 

(1)  1142  0.0.  P.  par.  1. 


Trace;/  <f-  Liggett,  .5  L.  \.,  135  Q  B. 


granted. 

1882. 

202.  Motion  for  leave  to  appeal  from  anin- 

hniii  f  •  H'""''*'1  Whether  an  insolvent  who 
has  obtained  a  settlement  with  his  creditors  be 
discharged.  The  appelant  sued  the  responent 


r-*i^.._«L 
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for  bornage.Whon  the  case  was  roady  fov  hear- 
ing, tlio  rospondont  booame  iiisolvont,an(l  j)ro- 
oeotlinps  were  suspended.  Sul)se(niently  the 
reHpomlent  o'jtained  his  discharge  from  his 
creditors,  wliicli  was  not  contirmeil  liy  tlio 
(Jourt.  Tlie  appellant  then  continued  his 
procee(hngs  en  bornaye  and  obtained  judg- 
ment witii  costs.  JTe  tried  to  recover  liis 
costs,  but  was  mot  with  the  oljjection  that 
the  res])ondont  was  not  responsible  for  tliis 
debt,  having  been  insolvent  and  discharged. 
Leave  to  appeal  r«3fused.  McCanvoit  ^l•  Mc- 
Kinnon,r>LN.,  \42  Q.  B. 

XII.  From  Motio.vs. 

1203,  The  i)laintiff  having  moved  in  the 
Court  below  for  delay  to  contest  an  account 
filed  by  defendant  or  to  liavo  it  rejected 
obtained  delay  to  contest  it  on  the  merits. 
They  then  moved  to  reject  the  account.  The 
motion  was  rejected,  and  on  motion  for  leave 
to  .appeal  from  the  last  judgment.— 7/e/(Z  that 
the  ktavo  to  ai)peal  could  not  be  granted,  as 
plaiiititt'shciuld  have  appealed  from  the  judg- 
ment grantmg  delay  to  contest  the  account 
as  well  as  from  the  judgment  rejecting  their 
last  motion.  Henderson  dh  Henderson,  1 
Q.  B.  K.,  304  Q.  B.,  1881. 
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XIII.  From  Mi-nicipai.  Couxcii.. 

:i()4.  On  appeal  from  a  judgment  of  a  Muni- 
cipal Council  revising  an  assessment  roll  the 
appellants  are  not  entitled  to  examine  wit- 
nesses under  Art.  1071  M.  C.  ( 1 )  Dansereau  & 
The  Corporation  of  the  Parish  of  St  An /nine, 
4L.N.,  299  C.C,  1881. 

XIV.  Orounds  of. 

I'O.").  A  dilatory  exception  was  file<l,  asking 
for  security  for  costs.  Security  w.as  given  by 
the  plaintiff,  but  no  .judgment"  was  rendered 
on  the  exception.  Held,  that  this  omission 
not  causmg  any  Injustice  to  the  plaintiff",  who 
did  not  complain  in  due  time,  was  not  ground 
for  an  appeal.  Jiowen  d-  Gordon,  a  L.  N., 
3(K»Q.  B.,  1882. 

XX.  Is  Actions  to  axnii,  Lkttkus  Patext. 

206.  Case  of  Anger.i,  Attorney  General,  <{■ 
Murray,  (II  Dig.  m-216),  reported  //,  exten.w 
2.)  L.  C.  ,J.,  208  Q.  B.,  1880. 

XVI.  Ix  Form  A  Pacperis. 

20".  Motion  for  leave  to  appeal  in  forma 
pauperis  from  an  interlocutory  judgment 
mamtaining  a  riponse  en  droit.  'Leave  to 
appeal  was  granted,  but  no  pemiission  to  pro- 
ceed in  forma  pauperis.  Deromc  <t-  Itolil- 
^at7?e,  4L.  X.,  yOQ.  B.,  1881. 


-OS.  On  appeal  to  tlie  Queen's  Bench. 
lehl,  conhrming  the  judgm.'ut  of  the  Circuit 
Court,  tliat  miller  Articles  1(K)  and  (198  of  tlio 
Municipal  Code,  the  Cir.uiit  Coiu't  had  juris- 
diction on  an  appeal  from  the  County  Coun- 
cil concerning  a  by-law  of  the  l/,cal  Council, 
wliere  the  County  Council  commits  an  irregu- 
Iiuit.v.  Corpora/inn  <le  St.  }fa,irive  .t-  1)„- 
Jresue,  10  (.1  L.  H.,  227  il  B.,  1884. 

XVI II.  Ixtervi:ntio\  is. 

,  209.  When  parties  show  sufficient  legal 
interest  m  the  sub.ject  mutter  of  the  appeal 
tiuy  will  be  allowed  to  intervene  and  obtain 
an  order  of  susjiension  of  the  case  in  appeal 
until  judgment  be  rendered  on  proceedings 
instituted  in  the  Court  below  bv  the  peti- 
tioners. JUddel  cC-  FiHtns  .f'  liannun,  •>7 
L  C.  ,1.,  184  q.  B.,  1883. 


(1)  Ihe  appeal  is  heard  aud  decided  in  a  sninmarv 
manner,  ami  no  fresh  witnesses  can  be  heard  unless 
tlie  appeal  18  from  the  decision  of  a  county  council 
r  board  of  delegates. 


XIX.  .Jirisdk'tiox  oi-  Coirt  ok. 

210.  The  (;oiirt  of  (iueen's  Bench  has  no 
.lur'.aiction  on  an  ajiplication  for  habeas  cor- 
pus io  correct  an  error  in  a  warrant  of  com- 
mitment i)y  the  ,Sui)erior  Court.  Pollock 
Exp.,  4  L.  N.,  29;r  ct  2  tj.  B.  H.,  CO  q.  B.,  1881. 

XX.  ()\  MATTERS  OK  Fact. 

21! .  Where  the  case  turned  entirely  upon 
the  (>vi(lenc<>,  the  Court  made  the  followin-' 
remarks  as  to  the  Junctions  of  the  (jueen's 
Bench  in  appeal  in  such  cases.     Per  Curiam 
it  IS  with  great  regivt  that  we  reverse  a  judg- 
ment on  a  matter  of  evidence.     Usually  wv 
«lo  not  do  so,  when  either  view  of  the  evi- 
dence may  in  our  opinion  be  fairly  maintained 
even   although  we  might  incliiie  to  a  view 
different  from  that  taken.     I  desire  particu- 
larly not  to  be  misunderstood  in  saying  this 
for  1  am  i)erfectly  aware  that   the   rule  we 
follow  has  been  subjected  to  some  misconcep- 
tion ill  different  (piarters.     We  do  not  say 
that  we  look  iij.on  the  decison  of  the  Court 
belo\y  as  \w  should  on  the  finding  of  a  verdict 
by  a  jury,  for  that  would  bo  a  manifest  error 
as  to  our  law.   <  In  the  contrary  we  are  obliged 
to  examine  .anil  appreciate  tlie  proof.  But  we 
do  not  readily  reverse  on  mere  appreciation  of 
the  evidence.    It  appears  to  mo  that  howevei- 
difhcult  it  may  be  to  express  this  rule    its 
application  offers  no  practical  difficulty.'   In 
this  case,  however,  wt"  have  not  to  consider 
this  rule.     Wo  have  only  to  decide  between 
two  judgments,  antl  we  think  that  the  judg- 
ment in  tlie  first  uistance  was  correct  and 
should  not  have  been  touched.    Nicholson  & 
Metras,  4  L.  X.,  281  Q.  B.,  1881. 

XXf.     PiJXAi.TY  KOR  Desketiox  ok. 

211.  The  only  penalty  which  the  failure  to 
proceed  on  Appeal  to  Her  Majsty  in  Privy 
Council  for  more  than  six  mouths  after  secii- 
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L.  C.J.,  I8;jy.  B.,  1883. 


Whitfield,  27 


XXII.  Power  op    Cnviir 

KltnoRS  IN  JCDOMEXTS. 


01'   TO   connECT 


l.ns  boon  made,  hut  on  questions  of  law  Sy 
nn.l  such  «„  appeal  will  not  be  .lismissod  on 
account  o  a  merely  clerical  error,  where  no 
ir^imy  iH  f lone  to  tf.o  parties.    I^cKmzielk 

-18.  i  he  plaintiir  sued  the  defenilant  in  a 
ho  un'r,*';"'  — 7'"'"^"'»  »«Kt'<i  mat  tiie  record  "ypotliecary  action  of  $12,  due  by  his  n,,/<.„^ 
he  sent  back  to  ttie  Court  below,  in  order  to  «"  .'/«'•«»''>  for  school  taxes  on    h„  Inl    / 
have  an  error  corrected  in  the  copy  of  hulc  M>elJ  by  him.    The  cefondanT  po? J^^P"?  .^ 
mcnt,  and  that  the  necessary  ordi/be  S  lauteur"^.,,  l^c'rantL    T^t^^^  ^^^ 

i'l  the  principnl  action 

f),ot  *i :;■  "■"  "^''O"  -"  garantie.     Held 

%L/"loT?  was  app,„„bie.    Cr^peaf. 
laioot,  10,  Q.  L.  R.  4y,  S.  C.  ]{,  J88;j,    ^ 


213  The  respondent  asked  that  the  record 
e  sent  linfW  fn  n.«  /< *  i.,i_.      •        ';>-"i<i 


mcnt,  and  that  the  necessary  order  be  given  ll"^""''  ««  garantie. 

to  the  Court  below  and  to  the  Judjio  thereof,  '''■*'*  Court,  maintaino 

to  clause  the  said  error  to  be  I'ectitied,    The  •»"''  'I'smissed  the  acti( 

aiait  of  the  ludtrmonf.  nu  im.,.„o»,„i   i...  ^i..  that  tho  iw.fin«  _ 


aratt  of  the  judgment,  as  prepared  by  li.e 

ele  ,fr'''*"''T'''!  I'"'  '»  '*'«  '"t'istration  a 

clerical  error  had   been  made,   by  which  a 

wrong  number  was  given  in  the  .ieseription 

ofcertamand.    The  judgment  as  registered ,     .„,.    ,      ,- 

was  not   the  judgment  of  tlie  Court.     Per  „<•"'  ^-  ^^PP^'^ation  to  reject  appeal  <m  ground 

c«m;„   Tl.erewereEnglishprecedentswhich   °f,;Z^  The'a?i,oii.„f  wo  e 

vent  a  long  way  m  permitting  such  errors  to  "PPo^^ntf ,'"   the  Court  below  ml  claimed 

be  rect.fie.l.     R „   ±.     .    ,.  "'^^o  mimoveable  property  seized,  and  tlieiroZo 

sition  was  dismissed  with  cr^.i.     nV.  ...^PP" 


XXVI.  Secdritv  in. 


be  rectified.  But  it  was  evident  that  the 
Courts  here  had  no  authority.  This  error 
must  be  corrected  by  the  Court  below.  It  was 
not  necessary  to  send  back  the  record.  The 
Court  below  could  correct  the  error  in  t».e 
registration  and  when  tliat  was  accomplished 
It  was  possible  that  a  correct  copy  could  be 
produced  here  and  admitted  in  the  place  of 
thatwhich  contained  the  error  in  question 
At  present  the  motion  must  be  rejected 
Sunberg  &  Wilder,  28  L.  C.  .1.  m  Q.  B   ?884." 


XXIII.  Procedure  in. 

^^f.i^'.^u'i'"?.*''  '■'^J''^*  ""  'iPP'^al  on  the 
ground  that  it  was  taken  after  the  delav 
granted  by  the  Code,  and  that  it  vvas  not 
serv-ed  on  the  attorney  in  person,  but  at  the 
tKtrPeh  ^'^^  J"'>fe'°>.-'t  -as  I'-endered  on 

.  th  April.  Appellant  answered  that  the  jug    f2nT^  ]"  f'.rmsh  security  only  for  the  costs 
It  was  therefore  m  time  under  Art.  502  C  C 


sition  was  dismissed  with  costs.  The  resuon 
clcnt  contende-l  that  they  should  hayeXn 
security  for  the  amount  of  the  respondent" 
judgment,  and  that  the  deposit  of  8300  ;,? 
money  in  the  hands  of  the  p^t  onotfry^va 
in  any  case  insufficient.  Application  rejected 
Q.'B'!,"r880.  '^'"""'•'  ^""^-'25  L  W.fS" 

ground thaft'be't"  '"fJ""'  ""  ^PP'^'^'  °"  "'« 
ferounu  tJ  at  the  s.-jrity  was  put  in  one  dav 

prior  to  that  state.;  in  the  notice  served  o^ 

'aa  that  the  J-   "'l'^'^''^  ''"'''  ^-^m   the 
latt  tiiat  the  original  notice  and  copy  served 

Sected     r^r!:;*'''r"'^'°^'^'^««  -^PPli^att^ 
icjected.     Canada    Investment  and  Aaencu 

Jf^!'-  ^"  "PP^sant  who  appeals  from  a  jude- 
^"    "".'^^^-.ly''''^^'-— otdefeS 


XXIV.  Questions  of  qcanti-m  in. 

215.  The  Court  of  Appeal  ^vill  not  reverse 

tVecZ?   Y'T  '"  '^  •l-'-andfordamages 
the  Court  below  has  accorded  a  few  dollars 

Q!Tl"88i.         *"  '^'  '^""''''^'  -  Q-  ^'  «  175 
XXV.  Right  ok. 

a  dimanH  f  ^^^''^  ^0^  a  judgment  dismissing  ' 

la!^n  *°''  *  P''o'"bition  to  the  Judge  of 

;«nr    •  V  PT"""^  "^^^  execution  of  a  sen 

1S7^"  Tr^7l\"^^i        "'  the  seamans  Act 

alrkfj-rl^^^  ^^^'t  r^  ""  "ght  of  appeal. 
Clarke  d-  Chaweau,  8  Q.  L.  R.  w.  Q.  B.  1882. 


ti,!"!-  ''^*'.^",7ty  'n  appeal  from  a  judgment  of 

1I4.J  o.  u.  1.  and  an  obligation  on  the  nartof 
the  surety  to  pay  a  sum  of  $200,  in  ca^e  the 
appe  lant  does  not  prosecute  the'aLeaTic 
107  Q.  Btmi!-  ^'"''"  ''■  "^'^-"^erTwi!, 
223.  Action  for  the  purpose  of  l,avin<T  ,i 
deed  of  donation  .leclared  null.  InJuK   isl^t 
he  plaintiff  made  a  donation  to  h  s  bro  heJ 
the  defendant,  of  his  undivided  share  fn  the 
fatliers  estate,  about  one-third  of  which  con 
sisted  of  an  emphyteutic  lease  wl  Ll  wasT; 

esT/n'  '"  "•«^/'  /^r-  '^^^  remainder  of  t£ 
estate  consisted  of  immoveable  property  in 
the  Ciyof  Montreal.  In  1881,  the  donor 
brought  an  action  en  nw^V^,  alleg  ng  Sd 
'°l*''tP^''^°^tlle  donee,  and  by  &„*  „ 
sions  he  prayed  that  the  deed  might  be  set 
aside,  and  dec  aro'^  "rl!  onrj  , '•7'  '^j'®,*®*' 
the  defendant  bl-condemred  \fcCceUhe 
regis  ration  of  the  deed  of  donation  within  ! 
certain  delay,  and  that  in  defauU  o7lS  «o. 
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doiiiK;  th«  judgment  of  the  Court  should  cllfct 
the  (hsnhargo  of  tlio  regintration.  Tlio  Court  of 
Hoviow,  reverHii.g  the  judg  iiu-nt  of  tlic  Supo- 
rior  Court,  mamtttined  the  action  and  grantcil 
tho  plaintiff  all  the  conclusions  of  his  action. 
The  defendant  a;)))i'alod  from  that  judgment, 
and  contended  that  ho  was  bound  to  give 
security  for  costs  only,  on  tho  principle  that 
there  was  no  other  condemnation  in  tlie  judg 
raent  than  to  have  tho  registration  cancelled, 
and  that  the  judgment  itself  would  have  this 
effect  if  nothing  was  done  hy  tho  defendant 
towards  that  end.  Held  that  ho  must  ;;ive 
security  not  only  for  costs,  hut  tiiat  he  will 
prosecute  the  appeal  and  satisfy  tho  condemn- 
ation in  case  tho  judgmetit  was  oonfinncd. 
McCord  (t  McCvrd,  5  L.  N.,  246  S.  C,  JHSli. 

224.  'i'ho  security  on  appeal  from  a  judgment 
ilismissing  an  application  for  discharge  under 
t!>o  Insolvent  Act  1875  and  amendments,  must 
h:'  ,?iven  within  eig>t  days  from  tho  rendering 
of  the  judgment,  <  id  consequently  noti(!e 
given  within  tho  eight  days  from  tho  render- 
ing of  tho  judgment  that  security  would  be 
given  on  a  day  subsequent  to  the  eighth  day 
was  held  to  be  insufficient.  O'N'eitl  .t-  Mor- 
rice,  26  L.  C.  J.,  212  Q.  B.,  1882. 

22.5.  It  is  njcessary  to  give  notice  to  tho 
opposite  party  before  putting  in  security  for 
an  appeal  to  tho  Qreen's  Bench  from  a  judg- 
ment of  tho  Superior  Court.  Dnrinn  A  Do- 
rinn,ir,  L.  N.,  IVlf,  Q.  B.,  188.'}. 

226.  Lo  cautionnement  donne  par  le  con- 
damne  sur  une  action  r n  declaration  d'hypo- 
theque  no  doit  pas  etro  estime  en  y  compre- 
nant  la  valeur  de  I'immeuble  dont  le  dolaisse- 
ment  est  ordonno,  on  do  la  somme  a  etre 
payable  dans  le  cas  oii  ledefendeurnodelais- 
serait  pas,  mais  seulement  pour  los  condam- 
nations  en  argent  auxquoUos  il  peut  etre  con- 
damne.  Rochette  d-  Ouellet,  0  Q.  L.  R.,  361 
Q.  B.,1883. 

227.  Nevertheless  the  bond  .sliould  bo  in 
terms  of  AiL.  1124  C.  C.  P.,  and  the  pro- 
thonotary  ought  riot  to  limit  its  terms  to  the 
payment  of  costs.  Rochette  &  Ouellet,  6  L.  N., 
412Q.  B.,1883. 

228.  And  when  the  defendant  makes  a  de- 
posit Instead  of  giving  security  which  the 
prothonocary  has  declared  sliould  be  for  the 
payment  of  costs  only,  a  motion  to  set  aside 
the  deposit  as  insufficient  will  be  rejected  if 
it  appears  to  the  Court  that  the  deposit  is 
sufficient  to  cover  any  condemnation  in  mo- 
ney, whether  for  costs  or  otherwise,  to  which 
the  defendant  is  liable  to  be  condemned,  and 
the  prothonotary's  order  will  be  amentled. 
fhid. 

229.  The  judgment  appealed  from  did  not 
dispose  of  the  case  either  intentionally  or  by 
oversight.  Held  thut  appeal  did  not  lie  de 
piano.  Paradis  &  Lemieux,  6  L.  N.  15,5  Q.  B., 
1 883. 

230.  On  appeal  from  a  judgment  dismissina 
the  contestation  of  ,'j,  report  of  distribution  the 
appellant  is  bound  to  give  security  for  costs 
only.  Fangman  &  Buchanan,  6  L.  N.,  388 
and27L.O.J.,311Q.B.,  ISSa. 


XX\'II.  .Skiivke  op. 


231.  Motion  to  reject  appeal,  tho  service 
being  irregular.  The  servu^e  was  made  on 
Maloin  &  Muloin,  at  ornies  of  Respondent 
in  thr  ( 'ourt  below,  by  serving  a  copy  per.son- 
ally  on  I'hilippt-  .Maloin.  The  attorney  in  the 
Court  below  was  .Iae(|ues  Maloin,  and  a  <liffe- 
rent  person  from  Philippe  Maloin  and  noi 
merely  a  misiiom.>r.  T]m  time  for  appeal  had 
elapsed.  Appeal  rejected.  Gaiwiit  .f:  Ho- 
chette,  5  L.  .N.,  142  q.  B.,  I8S2. 

XXVIII.  .Skin.vtikk  01' Writ. 

232.  A  writ  of  appeal  is  not  necessarily  null 
beciiu  it  has  m^t  been  signed  bv  the  attor- 
neys (1  tho  a])pellant.  Canada  "investment 
it  Aijenr;!  Co.  A  Hudon,  2  O.  B.  1{.,  128  Q.  B., 
1880.  ^      ' 

XXIX.  Sl'Bctiks  is. 

233.  \  surety  for  costs  in  ai)poal  cannot  ask 
to  bo  discharged  before  judgment,  except  in 
the  cases  provichnl  for  by  Art.  1953  of  tho 
Civil  Code.  Nightingale  d-  Socim  de  Cons- 
triiclion  St.  Jacques,  2  Q.  B.  R.,  193  Q.  B.,  1881 . 

234.  Rule  against  mis  tn  cause  for  coercive 
imprisonment.  lie  had  been  condemned  to 
pay  plaintiff  $434.94  with  interest  a.s  surety 
m  appeal,  and  pleaded  to  the  rule  that  on  the 
6th  .July  IH77,  ho  had  been  put  into  insol- 
vency under  tho  Insolvent  Act  of  1875  and 
'l^d  included  plaintiff's  claim  among  his 
liabilities  under  a  supplementary  statement 
of  April  1879.  He  relied  on  section  61  of  tho 
Insolvent  Act.  Held  that  as  the  supple- 
mentary list  was  not  filed  in  time  to  allow 
plaintiff  to  obtain  tho  same  dividend  as  tho 
other  creditors,  and  as  ho  had  no  confirma- 
tion of  discharge,  ho  remained  liable  to  impri! 
sonment  as  judicial  surety.  Rule  absolute 
Fuller  S  Farqnhar,  4  L.  N.  244,  S.  C.  1881. 

XXX.  SUSPEVD-S  E.XECUTIOV. 

235.  Where  a  judgment  of  the  Court  of 
Queen's  Bench  in  appeal,  has  been  rendered, 
declaring  that  certain  rents,  which  had  been 
attached  were  really  "aliments"  and  insaisis- 
sable,  tho  party  in  whose  favor  such  judg- 
ment has  been  rendered  cannot  obtain  an 
order  to  execute  the  .judgment  provisionally, 
if  permission  to  appeal  from  the  judgment 
to  the  Privy  Council  has  been  granted.  Mot- 
son  &  Carter  7  L.  N.  292,  28  L.  C.  .1.  103 
Q.  B.  1883. 

XXXI.  Terms  of  Court. 


It  shall  be  lawful  for  the  Lieutenant 
Governor  in  Council  to  appoint  from  time  to 
time  by  proclamation  nne  or  irrnrp-  additional 
terms  of  the  Court  of  Queen's  Bench,  sitting 
in  appeal,  to  be  holdon  at  such  place  and  dur- 
ing such  time  as  may  be  determined  by  such 
proclamation.  Q.  46  Vic,  Chap.  26,  Sec.  56. 
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XXXI  r.  To  J'liivv  Couxcir. 

I'.itl.  CiiMM.t  /;,.e»..,/^r.r  Lamh,  (||  1%.  71. 

.It.4)  ro|)ort.'.l  in  full  St  r,.C.  ,1..  iMl)  q.U.  1880 

-.!7.  An  iijipcal  lioni  tlio  Supivini-Coint  to 

...  Inv,v(,,.un..il,viilnot  I,.,  nilow,.,!  wh.-iv 

I V,; /""•■/'.'","■  '■'"""'  '"  """  "*■  '•"•^-     <'"'">'/" 

l''i8.  Motion  Inr  |,.,iv..  to  ni)|H.!il  to  IVivv 
<.oiiMril  on  til.-  Kmund  that  tli.-r..  was  a  part 
"l.tlu-  ,suni  jm.yuhl..  to  Mor  Majesty.  Motion 
i«',|octc<l  on  t\w  urnmul  that  thc'iv  was  n,) 
ISSUO..S  to  tho  ...xiKil.ility  or  th.>  auoti.in..,.,s 
i.ix.    McUoild:  Man/iam,  4  L.  .V.  <,ll),  (J.  n. 


ARKKNT  OF  JUDGMENT    tiO 

going  into  iimolvonov.    .\n  awarrl  wiv«  .„„  i 

"■a.cl  on   l„.huir  „f  „„„„.  „,■  t, ,.  ,„Xs  an 
'V(.'H.;.I   to  othors.     Action     .lisn  iZ        " 

AlilJI{KS_.6Vc"ri{KE.S. 


XXXII  r.  To  SiriiKMK  Coi  UT. 

I'.i'.t.  7//,/,' .•_(;,„>  I,.  ,l,.oit,  ,i-ui.|K.l  a  la  Com 

Nuj.romo  ,1  nn  ,M^-f.„,ont  lon.In  par  la  <'onr 

u  Banc  .1<-  la  K,.ni..,.s,n.  nn.-  opposition  (ait.. 

imi  io  ,lt.f..n.  ..in.  a  IVx.Vntion  .I'nn  ju«,.in<.nt 

c'Ht  n.gk.i.arl.^  montant  .1,.  I'int.M.ot'd..  la  par- 

«Q:"L:'s;.,';i'ti8S;'^''^'''^"""^'"^'^ 

-'4(».  Altl.on;;h  the  amount  olaiiiR.,!  hy  th<> 
tiociaration  wa.s  ma.lo  to  ox(.(>o<l  m,im  hv 
inclu.hng  n>t....ost  which  ha.l  been  barrel  bv 
lu oscnption  t he  aj.peal  would  lii..  Ayofte  .(■ 
JMcr,  ',» ,S.  ( •.  Kej,.,  4,1,,  s.  C.,  is8,l  •' 

-41.  I  he  rourt  of  Qucen'.s  Bench,  or  a 
.  .HlRo  th,.r..of  has  a  right  to  prant  or  r..luse 
l.^ave  to  appeal  to  the  .Sur)i.(.ni..  Coin't  from  a 
.|....ipnent  of  the  Q„een-s  15on<.h,an.l  the  d,  c" 

<t-«/W,„n/.  t,  L.  \.;^1,Q.B.,  ,„«;.  •' 

-.4..  An  ajipeal  to  the  Suprem,.  ( 'oiu  t  will 

notJKMdlo^ved  where  the  int..rest  of  the  ai,,.e. 
innt  IS  less  than  ifLVHH;.     //,/,/.  ^' 


ARCHiTECTS-.SV.  ]UJILDEi{S  C0\ 
TEACTDJJ.S. 


AllPKNTEUi?,S. 

J'Tul'^""-"  r   '^'   '^"'"^  ''^  BonNA.;,:,  aee 
AC  1  ION  Kv  BoitXAOE.  '      * 

Ar?REAI{,S. 

(-•ifim()\7""'''  "''  ''"^''''EiiEST.  riiKs. 

II.  <»i-TAXKs,,,fe  TAXES. 

III.  l{i;(iisTiuTiov  oi-,  see  UEUI.STIJATfOX. 


AIM^EARANGE  See  PROCEDURE. 


ARRl-:,ST-.sVf  IMPIIISONMENT. 

I.  /\rrio.N  i.„R  FA..SK,  see  DAMAGE.^. 

II.  WlTIIOIT  Wahhaxt. 


-44.  An  arrest  un.ler  the  Vagrant  Act  can- 
not  be  ,„a.lo  without  warrant  after  an  inte. 
V"l  01  tune  following  tho  oflense,  Lu   wher e' 
«U(li    imauthorized  arrest    was    inado     the 

<t.  C,/,,  oj  Montreal  4  L.  X.,  215  s.  c,  1881. 


APPRENTICES    See    MASTER 
SERVANTS. 


AND 


ARBITRAGE  See  AREilTRATION. 

ARBITRATION  See   EXPERTS 
I.  PKori.:i:i)ix,;.s  ix. 

l'4;i.  Action  tosetasideaiiiiwar.lofarbitra- 
K 'a,f,?p'""H '''■'  '""'P'^^'e^'rs.  The  parties 
B-  and  C.  wi  h  one  A.  R.  went  into  partn..r- 
shil>  a,s  woorl  lucrchants,  in  Novemb.',.  1,S74 
The  partnei...hip  w.ns  dissolved  in  November 
X8M,and  throe  arbitrators   agrwd  upon  be- 1 

oei,  i»aj.  i»,  havmg  previously  withdrawn  by  | 


ARREST  OF  JUDGMENT. 

I.  fxcivir.  (asks,  see, lURY. 

II.  I.v  C'uiMiN'AL  Cases. 

-'4.").   On   a   trial   for  intent   to  mm.ler  a 
n  soryo.l  c.ise  was  brought  before  the       ee  'r 

ar.es  '  nV •''?''  *'""'  "i'l"^"'  "»  '^  "'o  ion    n 
an  est    of   .lu.lgment    whi(.li    impu.'nod   tl 
.n.lictment   upon  which  tho  dZ  d  nt  1  u 
boon  conyet..,!,  on  the  ..ound  that   1  0  v„   1 

of  „,,t),ee  aforethought  "  had  heo„  omitt  d 
from  th,.  ayorment,  therein  of  the  intern t  to 
innr.ler,  an.l   also   on   the  ground    that  tl ." 
)vor.l  "feloniously-  ha.l  bof^wSte     folon 
H.US      //eWon    tho    latt.-r  point     L   tho 

fl„^  „' "'"^ '"'^"^.'J  a 'I't-arcd  on  the  face  of 
the  case  reserved,  but  on  wh.'.t,  in  additiou 

(1)  In  ujin'iil.        .*.     . 


<.  -  >...,.._. 
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iliorp  to,  liiul  boen  thenin  roROrvcd  for  tluMr 
conHifleration,  and  ilic  i  mrt  woro  therot'oro 
iiiinblo  to  look  at  it  ;  hut  with  regard  to  tho 
I'lMt  point  the  oinisiiion  of  tiif>  words  "  ot 
I  iiahcc  aforethought"  wn.snHuiiHtantial  dofoct 
111  the  indictment  Hiicli  on  oould  not  he  eiired 
l),V  ttiuendinoiit  or  covered  bytlio  verdict,  and 
judgment  hIiouUI  therefore  he  arrested.  He- 
ijinn  ,1   C'arr,  2(1  h.  ('.  .1.,  (11  q.  B.,  IH72. 


ARRKT  — .SVf  .lUnUMIiNTS. 

I.  Svisnc  Mmi.i,Hee  A'lTAClIMKN  I'. 


AHSON  —  See  CRIMINAL  I>AW. 


AiniCULATION  OF  FACTS  — 6Vr; 
PROCKDURK. 


ASSAULT. 

I.  Conviction  Fon,  a  Bau  to  ( 'ivii,  Ac  tkix. 

II.  .TUSTIFIC.VTIOX  FOR. 

I.  Conviction  foh,  a  Bau  to  Civii.  Action-. 

24().  Action  of  damages  for  an  assault  and 
liattery  committed  by  the  <lefeiidunt  upon 
the  pluintitt",  at  ."^herhrooko.  I'lea  inter  alia 
that  there  had  been  complaint  macle  against 
him  before  a  Justice  of  tho  ))eace  for  the 
offense  and  he  liad  been  convicted  and 
fined$l  ■)  and  costs,  and  had  complied  with  the 
terms  of  the  conviction.  Held  following  Mar- 
rhesault  <t-  Greifoire  {I)  iiiid  overruling  the 
judgment  of  first"  instance,  that  in  cases  of 
cnmnion  assaxZ/,  defendant  w.„s  released  from 
all  further  proceedings  for  the  assault.  Pin- 
yault  <£•  Symmes,  1  L.  N.  ,3,  S.  C.  K.,  188.3. 

I[.   .fl'.STIFICATlOX  FOIi. 

247.  Action  of  damages  for  assault  brought 
.against  the  manager  and  an  employee  of  the 
';hambly  Cotton  factory  The  circumstances 
were  as  follows  :_Tlie  plaintiff  and  his  wife 
ivere  employe.!  in  tlie  factory,  end  at  the  time 
of  the  assault  complained  of,  Mrs.  B.  (tho  wife) 
liad  been  discharged  and  was  ordered  to  leave 
the  factory.  She  refused  to  go  unless  she  was 
paid  two  weeks'  wages,  because  employees 
were  entitled  to  two  weeks'  notice  of 
dismissal.  The  defendant  G.  refused  to 
imy  her,  and  proceeded  to  eject  her  by 
force.  She  was  very  angi-y  and  excited,  and 
resisted,    G,  took  her  by  the  wm,  Rnd  alsu 


(1)  IjDii;.'335, 1053^ 


Used  his  knee  to  MNHist  her  movements  to- 
wards the  door,  and  to  put  h(>r  out.  She  fell 
down  on  the  outside,  and  it  was  pn  tended 
that  a  niisearriage  was  the  result,  but  of  this 
there  was  no  proof.  Now  her  husband  brought 
an  action  of  damages,  alleging  that  sh(!  ha<l 
been  seriously  iiijur.'d  by  the  violence  use.l. 
I  he  defendants  pleaded  that  the  ejection  of 
the  plaintirt"  was  necessary  for  the  mainte 
nance  of  order  in  tho  factory,  ami  that  no 
greater  force  than  was  absolutely  required 
bail  been  used  in  juitting  her  out."  The  Court 
was  of  opinion  tliitt  the  defence  ]ia<l  been 
math'  out.  The  i)laiiititt"s  wile  might  be  en- 
titled to  two  weeks'  notice—the  Court  di.l 

not  jironouiice  any  opinion  on  that  point 

but  there  would  be  a  right  to  bring  an  action 
lor  tier  wages  if  sh(»  was  entitled  to  any.  But 
she  wasnotJustiHed  in  refusing  to  leave  the 
building  when  ordered  to  do  so.  'I'he  defen- 
dants did  not  appear  to  luive  used  any  greater 
violence  than  was  absolutely  necessary,  and 
tinder  the  circumstances  the  action  must  bo 
dismissed  witii  costs.  Jllaiichard  v,  Green- 
wood, S.  C,  1882. 


ASSEMULliE  DE   PARENTS  Sec 
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ASBE.SSMENTS. 

I.  Action  koi;. 

II.  For  Improvh.mkxts. 
HI.  For  sidkwai.ks. 

roR\Tf')Vs'"''''' '""'  ''''''*  ^''''^''<-'"'-\'^  <■'>'!- 

Action  i'kr. 

248.  Action  was  instituted  in  1882,  for  the 
recovery  of  assessments  and  taxes  for  the 
fiscal  year  from  the  1st  May  187(1  to  the  1st 
May  1879  and  the  conclusions  against  the 
defendant  were  that  he  be  condemned  per- 
sonally and  also  Iiypothecarily  as  the  owner 
of  the  real  estate  described  in  "the  declaration 
and  upon  which  tho  assessments  and  taxes 
sued  for  accrued.  During  the  said  three  fiscal 
years,  A.  B.  wa»  proprietor  of  the  said  real 
estate  and>i  the  oth  Mav  1879  he  sold  the 
real  estate  in  question  to  the  defendant.  Held 
tliat  the  privileges  of  the  Corporation  of  the 
City  of  Quebec  for  assessments  and  taxes  is 
limited  to  those  due  for  the  current  and  pre- 
ceding year,  and  that  the  said  corporations 
have  no  general  hypothec  for  assessments 
and  taxes  accruetl  jireviously  to  those  ibr 
whicii  the}-  have  such  speciui  privilege,  and 
that  the  personal  action  for  such  assessments 
IS  subject  to  the  prescription  of  five  years. 
Corporation  of  Quebec  ,(•  Vallcvand,  10 
Q.  L.  E.  107,  S.  C.  1881. 
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63  ASSESSMENTS. 

Koii  [jfl'KOVE.MEVT.S. 

:M9.  A  special  assessment  roll  to  defray  the 
(!ost  ot  an  improvement  in  the  City  of  Mont- 
real comes  into  force  from  the  date  of  its 
deposit  m  the  office  of  the  City  Treasurer,  and 
the  prescription  of  three  months  under  42-43 
Vict.  G  ,)3  S.  12,  applicable  to  proceeding,  to 
set  aside  such  roll,  runs  from  that  date. 
Tc^f /^.,  ^'''J  "f  Montreal,  7  L.  \.  2(10,  S.  C. 
18«4  &  lb.  7  L.  N.  263  S.  C.  1884. 

250.  Petition  by  a  municipal  corporation  to 
annul  a  special  assessment  roll  made  by  com- 
missioners acting  in  virtue  of  a  resolution  of 
the  corporation,  for  the  purpose  of  a  local 
improvement  and  under  an  appointment  for 
that  purpose  made  by  the  Court  of  Review. 
J  he  right  to  petition  i.s  based  on  Sec.  12  of 


•  ATALAYA."  64 

lwWch^ff''i«"'f,™^''"t*<'  '^Pos'^  a  condition 
which  if  possible  would  ruin  either  the  cor- 
poration or  the  proprietors  or  both.     Bain  A- 
he  City  of  Montreal,  5  L.  N.,  76  &  2  Q.  BR 
221  Q.  B.,  1882,  &  8  S.  C,  Rep.  2.52  S.  C    188s'' 


ASSESSMENT  ROL[. 


FOKJIAMTIKS  IN. 


4--43  Vic,  c.  53,  which  is  as  follows  :_"  Anv 


municipal  elector  in  his  own  name,  may,  by 
a  petition  presented  to  the  Superior  Court 
sitting  in  Montreal,  demand  and  obtain  on 
the  ground  of  illegality,  the  annulment  of 
ftny   by-law,   resolution,   assessment   roll  or 
apportionment,  with  costs  against  the  corjiora- 
:J°"".  >  ¥.    *^'"''  commissioners  acting  under 
the  42  &  43  Vic,  Cap.  53,  regulating  proceed- 
ings tor  the  preparation  of  special  assessment 
rolls  for  improvements  in  the  City  of  Mont- 
real, are  not  authorized  to  go  beyonfl  the  terms 
ot  tiie  re.'olution  of  council  settling  the  itro 
portions  of  costs  to  be  levied  on  the  iiroprio 
tors   benefited.      And   where  an  action  was 
brought  to  annul  a  special  asses,sment  roll 
without  attacking  the  resolution  under  which 
it.  was    prepared    the  Court  held   that  the 
question  whether  the  City  had  power  to  limit 
its  share  to  one   third  of  the  cost  of  the 
improvement  was  not  put  in  issue  and  could 
not  form  a  subject  of  enquiry.    Bivef  <L'  Cih, 
of  Montreal,  7  L.  N.,  122  S.  C,  1884 


252.  A  municipal  corporation  can  make  a 
new  assessment  roll  only  once  in  three  years 

newrnl.^"^/''';^'*^  ^^^■•^'•'""^'f't^'^kes  a 
new  rol  before  the  expiration  of  three  years 
a  suit  of  prohibition  will  be  granted  to  res- 
train the  corporation  from  persisting  in  the 
collecting  of  taxes  then  unknown.  IhauvaTs 
^Corporation  de  Hochelaga,   12  H.  L.,  31 

J53.  That  the  formalities  prescribed  by  the 
Municipal  Code  with  reference  to  a  collection 
roll  must  be  strictly  followed  as  in  the  case 
of  an  acte  de  r^parii/ion  annexed  to  aprocis. 
i-erfiaZ,  and  where  such  formalities  have  not 
been  observed  the  taxes  thereby  imposed 
are  no  exigible,  and  a  sale  of  land  for  arre.S 
of  such   pretended  taxes  will   be  annulled. 

390  ct  M.  L.  R.,  1  Q.  B.,  42,  1884. 

l..)4.  And  where  the  taxes  are  illegal  in  con- 
sequence of  there  being  no  valid  assessment 
roll  in  existence,  acquiescence  will  not  give 
validity  to  such  assessment.  lb. 


II.  FoK  Sidewalks. 

251.  Under  a  Statute  of  Quebec,   37   Vic 
Cap.  7,  Sec.  192,  to  that  effect,  the  corpora- 
tion of  Montreal,  adopted  a  resolution  of  its 
road  committee    that  a  flag  stone  footpath 
be  laid  in  certain  streets,  and  that  the  cost  bo 
borne  one  half  by  the  Corporation  and  one  half 
by  the  proprietors  of  the  real  estate  situate 
oneither  side  of  such  streets,  by  means  of  a 
special  assessment  to  be  levied  iii  proportion 
to  frontage  of  their  properties  respectively. 
Appe  lant  paid  the  assessment  under  protest 
and  then  brought  action  to  test  its  validity. 
1  lie  action  was  based  on  a  number  of  ground's, 
both  of  fact  and  law,  the  principal  of  which 
was  that  in   the  absence  of  a  provision  of 
htatuto  allowing  the  .system  to  bo  introduced 
gradualJy,  the  Council  could  not  force  the 
proprietors  in  said  streets  to  pay  the  cost  of 
one  half  of  the  new  .sidewalks,  while  the  t)ro- 
pnetors  in  other  streets  are  wholly  provided 
with  sidewalks  out  of  the  City  funds  without 
any   contribution  on   their  pari.     Held  dis- 
missing the  action  on  all  tlio  grounds,  that  it 
was  impossible  for  the  Court  to  arrive  at  the 
oonoluwou  ti»t  Ijocause  of  thk  irregularity 
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II.  Of  Insolvent  Estate  see  INSOLVENCY. 


ASSIGNEKS. 

I.    l.N  IV.SOI.VKNCY    (!ANXOT    PLEAD    OX    BHIIALir 
OK  Till.;  (  ItKDITOKS,  .scC  ACTKJN  INTERE.ST  IN. 


ASSIGNMENT  —  .bVr  TRANSFER. 

1.  In  lN.soLviiN(;v,,sTe  INSOLVENCY, 
n.  In  Titn.sT   KOR  Ckkditohs,  nee  CAPIAS 
Cessions  de  Biuns.  ' 
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A'rrAGHMENT. 

L  Action  of  Damages  for  Ixstigatixo. 

II.  Before  J  UDGMENT, 

Affidavit. 
Contestation  of. 
Grounds  of. 
Of  Immoveables. 

III.  Bv  Garnishment. 
Contestation  of  declaration. 
Delay  to  contest. 
Deposit  of  money  in  Court. 
Effect  of. 
Grounds  of. 

Jurisdiction  on  contestation  of  decla- 
ration. 

Of  debts  not  due. 
Of  wages  not  due. 
Right  of. 

IV.  Conservatory. 

V.  Ide.vtification  of  goods  seized. 

VI.  In  hands  of  Judicial  Guardians. 

VII.  In  Revendication. 
Grounds  of,  see  SALE,  Transfer  op 

PROPERTY. 

VIII.  Of  property  of  community  by  wife 

PENDING    ACTION   EN   SEPARATION,    seC   ACTION 
EN  SEPARATION. 

IX.  Writs  op  may  be  issued  after  hours 

AND  WITHOUT  ST^UIPS, 

I.  Action  of  Damages  for  instigating. 


2o5.  The  plaintiff  sued  for  $1,200  damages, 
lor  defendant  having  instigated  one  B.  to 
take  out  two  saisie-arrets  before  judgment, 
against  pliuntift''s  goods  and  chattels  for  plain- 
tiffs' fraudulent  secreting  of  property  and 
meditation  of  flight.  Plea-justification,  and 
reasonable  and  probable  cause  for  making 
any  statement  he  may  have  made  to  B.  or 
other  creditors  of  plaintiff  and  defendant 
beuig  partners,  that  their  partnership  pro- 
perty had  been  sold  by  auction  and  $900  of  the 
proceeds  taken  by  plaintiff  who  went  to  the 
htates.  Held,  dismissing  the  action,  that 
plaintiff  going  to  the  States  with  the  money 
without  paying  the  debts  and  without  any 
kind  of  intimation  to  anybody  of  his  intention 
to  leave  Montreal  was  enough  to  raise  the 
worst  suspicions  in  the  mind  of  his  partners, 
and  warranted  him  in  saying  all  he  did  even 
It  he  had  advised  B.  to  make  the  seizure. 
Chapman  A  Benallack,  5  L.  X   198,  8.  C.  R. 

II.  Before  JuDG.MKNT. 

2,JG.  Affidavit — An  affidavit  for  attachment 
'elore  judgment  set  out  as  follows  :_«  And 
this  deponent  saith  that  he  is  credibly 
mfoi-med  and  hath  every  reaaon  to  believe 
and  doth  verily  and  in  his  conscience  be- 

"  lievA    that,    the     "lifJ     firf i-.-i- 

imniediately  about  to  secrete  their  estate 

debts  and  effects  with  an  intent  to  defraud 

the  said  plaintiff  and  their  creditors."    The 

Superior  Court  held  the  affidavit  insufficient 

on  the  ground  that  the  plaintiff  »  did  not  in 
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''his   said  affidavit  swear  as  was  required 
to  be  sworn  in  such  affidavit  at  the  date 
thereof  that  the  defendant  is  secreting  hi.s 
property  with  intent  to  defraud  his  creditors 
and  the  plaintiff  in  particular,  but  instead 
o*  so  swearing  swore  only  that  he  was  cre- 
i    I  '"*°""*'«  '^ad  every  reason  to  helievt*, 
Asc.     In  Appeal,  this  decision  was  reversed 
on  the  ground  that  "the  said  affidavit  fulfiln 
the  requirements  of  the  Art.  SU  of  the  said 
Lode,  which  article  has  not  in  effect  altered 
the  previous  law  on  the  subject,  and  that 
'  the  said  affidavit  was  sufficient  to  justifv 
'•the  issuing  of  the  said  writ  of  saisie-arret '" 
Brook  &  Dallimore,  6  R,  L.,  6.57  Q.  B.,  1874  (1) 
^fJl'^i"^  affidavit  of  the  plaintiff  for  saisie- 
arrU  before  judgment  alleged  ''que  le  difen- 
deur  avail  cid6  ses  biena  avec  I'intention  de 
Jrauder  ses  cr fanciers  en  g^i&al  ou  le  de- 
''  mandeur  euparticulier."  Defendant  contes- 
ted on  the  ground  that  the  affidavit  was 
vague  a,nd  uncertain,  and  that  the  deponent 
should  have  sworn  positively  to  the  intention 
ot  the  defendant  to  defraud  somebody,  and 
not  alternatively  that  the  intention  was  to 
detraud  the  creditors  in  general  or  himself 
in  particular.    Held  under  authority  of  Q.  3,') 
Vic  Cap.  6  See.  18,  (2)  to  be  sufficient.  Arcand 
&  Flanagan  7  Q.  L.  R.  2.56,  C.  C.  1880. 

258.  Petition  to  quash  an  attachment  be- 
fore judgment  on  the  ground  that  it  was 
not  alleged  m  the  affidavit  that  the  defen- 
dant was  personally  indebted  to  the  plaintiff 
or  where  the  debt  was  contracted  :  that  the 
jurat  did  not  show  the  date  of  the  affidavit  • 
that  the  signature  and  quality  of  the  officer 
who  took  the  affidavit  were  not  set  out  in  an 

authentic  manner.  Per  curiam On  referring 

to  the  affidavit  I  find  that  it  states  that  the 
defendant  is  indebted  to  the  plaintiff  in  the 
sumof  $0,1.53.75,  for  the  price  and  value  of 
goods,  wares  and  merchandise  sold  and  deli- 
vered by  the  plaintiff  to  the  defendant  at 
"'tterent  days  mentioned,  and  the  price  of 
which  IS  due,  and  for  a  promissory  note  due 
in  December  last.  Now  if  this  is  not  a  per- 
sonal indebtedness  I  would  like  to  know 
what  it  IS.  It  is  contended  that  the  word  per- 
sonal IS  sacramental,  I  do  not  think  so.  It 
was  not  necessary  to  state  in  the  affidavit 
where  the  goods  were  sold.  The  affidavit 
.shows  a  sufficient  cause  of  action.  It  appears 
from  the  first  that  the  affidavit  was  sworn  on 
the  29th  of  December,  1883,  before  Her  Bri- 
tannic Majesty's  Consul-General  at  New- York 
and  by  article  30  of  the  Code  of  Procedure 
every  such  depositition  shall  have  the  same 


.  (1)  Omitted  from  1st  Vol.  of  Diaeti,  as  also  the 
judgment  111  appeal  in  Griffith  #  MoGovem  (referr- 
ed to  m  Brook  4"  Dallimore)  which  was  to  the  same 

etieot.  and  al.so  revorRi>d  fhntnf  fl.o  rini.-t  ^t  d.  .; 

I  Diaest,  p.  113.  " "  '  '"" 

(2)  Art.  834  of  said  Code  is  hereby  amended  bv 

insertiDg  therein  immediately  after  the  words  "  ae. 

cretina    the  word  "  or  is  about  to  secrete,"  and  bv 

substituUng  m  place  of  the  words  "creditor  and  tli'e 

I  plaintiff,  the  words  "  creditors  or  t)io  plaintiff." 
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validity  as  if  taken  in  open  court.  The  affida- 
vit is  sulhc.ont  and  the  petition  to  quash  is 

CoTcim    '°'''-  ^^'-"^"^  ^"'''"'"''  ^'^^ 

hnf  "■  •^j''"'°  ^^"^  «'«'''^vit  for  an  attachment 
before  judgment  is  made  by  one  of  the  plain- 
titts,  It  IS  not  necessary  to  state  that  the 

ilTl^eusTS"-  '"'''"'''  "^  ^'•''«' 

260.  And  the  i:act  that  tlie  afHdavit  alleges 

hi  dlf'^^'T  "ll*  "^^  l'''''""ff  ^i"  loose 
nis  debt  &c,  when  there  are  several  plaintiiis, 

sei"uL!"b.''''''^      ''^^  '""^''''"*  *''  ^"""^  "»« 

261.  Nor  is  the  deponent  bound  to  give  his 
reasons  for  the  statement  that  tlie  defendant ' 
is  notoriously  insolvent.  lb. 

bpfo.^;  .^^  affidavit  tor  a  writ  of  attachment 
before  judgment  which  states  that  "  le  difm- 
deurrecile  ses  Mens  avec  Vintention  de  frauder 
ses  crganciers,  on  nommfment  le  demandeur," 
s  irregular,  and  the  attachment  founded  upon 
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fn,:.  ■■  f ""'«•'(«'!«''«  "/—An  attachment  be- 

Slf^nn  ^f,"*  "'^'^  °"'y  ^^  contested  by  a 
petition  in  the  manner  provided  by  the  Code 


I! 


-64.  Grounds  o/._Attachment  before  iudg- 

mentonthegroundthatthedefendantintend- 
ed  to  remove  to  the  United  States  and  was 
secreting  her  effects.    No  proof  of  the  first 
ground,  and  under  the  second  it  was  prove 
that  she  had  so  d  all  her  effects,  moveables 

slim  S  (M^  ^'-Tk"^?  f"'*^!^^"*  for  ffi 
sum  otp,m,  which  had  been  handed  over 
to  privileged  creditors.  The  sale  was  a  Jubl^ 
one    Attachment  quashed.    Latovr  &  Z  , 
nelle„  4  L.  N.,  141  S.  C,  1881. 

265.  A  partner  leaving  the  business  of  the 
firm  unsettled  departed  to  the  United  States 
takes  with  him  several  hundred  dollars' 
belonging  to  the  partnership.  Held  that  there 

inXtof  tre""  ''"••^?^  attachmenfaUhe 
instance  ot  the  remaining  partners  .     the 

partnership  effects,  and  an^aJtbn  of  damages 
for  such  seizure  .should  not  be  mairZned 

Stevf  iSr""^"' '  ''■  ^-  I'vs"" 

266.  Action  is  for  a  wrongful  and  inaIiclon« 

SSff'"^f '  "i2r?l«  '^^l  chattel.,  of  tl^ 
plaintiff.  The  affidavit  for  the  attachment 
complained  of,  after  alleging  the  caus^  „ f 
debt  was  in  the  following  terms  -"QneZdi^fl 

£J  *  "'•'•?»^«'-  «««"  ses  cmnciers  etdi 
leurfaire  -ession  d  eux  et  d  Icvr  profit  Vt 

est  informs  d'une  manifre  cromble  a  toutl 

'ion  de  frauder  ses  crianciefs  on  nommZnt 
le  dSposant  demandeur,  et  que  sans  iTbSgfice 


dSDot«{     '"J'^'^'^rrSt  simple,  le  demandeur 
\(mosant  perdra  sa  dette  et  souffrira  des 
dommages,   et    a    aignt.    The  first  question 
for  the  jury  was  as  to%vhether  the  defendant 
at  the  time  of  taking  the  said  proceedrnil 

sinnhf  ''\  PlT"«"  ^y  ^ctisie-JltXlt^il 
sonable  and  probable  cause  for  belieV  ns  and 
making  oath  that  the  said  plaintiff  wSme 
dwtely  about  to  secrete  her  estate  debtT^d 
effec  s  with  intention  to  defraud  hei  creditor 
and  defendant  in  particular.  The  second  wa^ 
as  to  whether  at  the  same  time  the  pkinTrff 
was  mimediately  about  to  secrete  heVetate 
debts  and  effects  with  intent  to  defraud  her 
creditors  and  defendant  in  particular  ?  Th  J 

sSf  tt""  r '  ^^  *^  «^'d  defendant  in 
issuing  the  said  writ  of  saisie-arrSt  simnll 

wftZut  ,"''    P'fi"*'^'  "^^   maliciously  Tnd 
without  reasonable  or  probable  cause  ?  And 

the  fourth,  did  the  plaintiff  suffer  an v  and 

exe'cutoTT^  ''^"^P"  "^  '^^  issu^lS 
execution  of  the  said  writ?  The  jurv  ans 

vered  the  first  two  questions  in  the  negative  •' 
the  second  two  in  the  affirmative  and  assessed 
the  damages  at  |800.    On  a  motion  forlud. 
u^^  "°«  «?,«<««<«  r>eredicto  or  for  a "^ new 
f™l-    Heldilmt  the  plaintiff  was  as  much 
bound  to  disprove  the  first  charge  in  th^affl 
davit,  that  the  plaintiff;  althoufh  TnsolveS" 
was  continuing  to  carry  on  her  trade,  &c    as 
fvn!  Jf  ^  '"'P™^«  the  second  about  the 
fraudulent  secreting,  and  that  the  first  charge 
contained  m  the  affidavit,  remaining  as  f 
did,  uninpeached,  justified  the  issu"!  an 
execution  of  the  attachment.    MotTon  for 

nofL^-ff/T"f*f'^f— l»"""^'eableH  can- 
COP    tutu     ''^'^^r.J"<'gment,    undc^ 

sraVaborvz  ixtc  '^i^ 


III.  By  GARNISH.MEVT. 

235  qb!;  \m         "      ^''"^'""''  2^  ^'  ^•'^■' 
270.  The  dcelaration  of  a  garnishee  ennnnf 
be  contested  without  leave  of  the  CourtZ 
dew'T  "''^y  ^°  «™»'«d  even  afte..    he 
delays  have  expired,  on  payment  of  costs 
Neveu  &  Rabeau,  4  L.  N.,  ^4  S.  C    1881 


(1)  ReveisiugS.C.    H  Diy.Si,  m,M, 

(2)  i/i)i(f.84,  404. 
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271.  Motion  by  the  plaintifl' to  be  allowed 
to  contest  the  declaration  of  the  garnishee 
made  in  December  1877,  and  on  the  part 
of  the  garnishee  that  he  be  discliarged.  Sim- 
ilar motions  were  made  in  the  February  pre- 
vious. The  petition  of  the  Bank  failed 
because  it  showed  no  reason  why  it  should  be 
allowed  to  contest,  and  was  unsupported  by 
affidavit.  The  demand  for  peremption  failed 
because  the  petition  of  the  bank  served  a 
few  days  before  was  held  to  be  an  interrup- 
tion of  the  peremption.  The  present  applica- 
tion of  the  Bank  gave  no  reasons  why  it  should 
so  late  in  the  day  be  allowed  to  contest.  Be- 
sides the  Bank  had  lodged  another  attach- 
ment in  the  hands  of  tlie  garnishee.  Both 
motions  rejected.  Banque  Ville-Marie  &  la 
SociSti  de  Construction  du  Canada,  4  L.  N., 
86  S.  C,  1881. 

272.  The  contestation  of  a  garnishee's  decla- 
ration forms  a  separate  and  distinct  issue  from 
that  of  the  original  action,  and  if  the  amount 
involved  in  such  contestation  by  the  addition 
of  interest  and  cost  to  the  original  amount 
sued  for  exceeds  the  jurisdiction  of  the  Cir- 
cuit Court  it  will  be  sent  to  the  Superior 
Court.  Wright  &  the  Corporation  of  Stone- 
ham,  1  Q.  L.  R.  133,  S.  C,  1881. 

273.  That  when  the  seizing  creditor  in  a 
seizure  by  garnishment  has  allowed  the  eight 
days  to  elapse  without  contesting,  he  cannot 
afterwards  contest  the  declaration  of  the  gar- 
nishee without  leave  from  the  Court.  As  tied; 
Andreivs,  9  Q.  L.  R.  144,  S.  C,  1883. 

274.  Declaration  of  garnishee. — Motion  by 
defendants  to  reject  the  inscription  for  judg- 
ment on  the  declaration  of  the  garnishee,  on 
the  ground  that  they  were  not  notified  of  the 
time  when  he  would  make  his  supplementary 
declaration,  and  that  in  consequence  they 
were  prevented  for  cross-examining  him, 
which  they  had  a  right  to  do.  Per  curiam. 
Under  article  619  of  the  Code  of  Civil  Proce- 
dure, the  plaintiff  has  a  right  to  be  present 
when  a  garnishee  makes  his  declaration  and 
to  question  hmi,  but  there  is  no  law  which 
obliges  a  garnishee  to  notify  the  defendant 
of  the  time  when  he  will  make  his  declara- 
tion. Besides  the  defendants'  attorney  re- 
ceived a  short  notice  of  the  time  of  making  of 
the  declaration.  The  motion  is  dismissed! 
with  costs.  Vaillancourt  &  Payton,  S.  C. 
1884. 

275.  Delay  to  contest — The  plaintiff'  hav- 
ing sued  the  defendant  took  saisie-arr el  pen- 
dant V  instance  in  the  hands  of  five  tiera-sai- 
sis  of  whom  four  were  the  sons  of  defendant. 
The  tiers-saisis  made  their  declaration  the 
14th  May  1 880.  But  nothing  wp.s  done  on  it 
until  the  12th  December  1881.  The  declara- 
tion of  the  tiers-saisis  was  that  they  owed 
nothing.  Nevertheless  on  the  latter  date  the 
plamtiff  demanded  judgrtiont  agaiii.st  Iho 
tiers-saisis  which  was  refused.  The  plaintiff' 
then  on  the  ISth  Dacember  1881  made  a 
motion  to  be  allowed  to  contest  which  was 
granted,  and  on  the  3()th  January  1882  the 
contestations  were  filed.   On  the  contestation 


the  four  sons  of  defendant  admitted  having 
purchased  from  their  father  on  account  of 
amounts  due  them,  certain  furniture  of  which 
they  immediately  took  possession.    The  con- 
testation was  on  the  ground  of  fraud  and  col- 
lusion between  the  defendant  and  the  tiers- 
saisis,  and  the  latter  answered  that  the  con- 
testation was  too  late  as  having  been  made 
nearly  two  years  after  tlie  sale  was  known  to 
plaintif.    Plaintiff"  replied  that  the  contesta- 
tion had  been  delayed  by  offers  of  arrange- 
ment on  the  part  of  the  tiers-saisis,  and  that 
moreover  as  he  had  been  specially  authorized 
by    motion  which  the  tiers-saisis   did  not 
oppose  they  could  not  avail  themselves  of 
the  plea  of  delay.    The  evidence  was  to  the 
eft'ect  that  the  offers  of  settlement  were  not 
made  until  nineteen  months  after  the  decla- 
ration of  the  tiers-saisis,  while  on  the  other 
hands  the  tiers-saisis  admitted   that  they 
knew  the  defendant  was  insolvent  at  the  time 
of  their  taking  the  furniture,  and  that  it  was  to 
save  so  much  of  their  claims  that  they  did  so. 
The  judgment  in  the  first  instance  maintain- 
ed the  contestation  on  the  ground  that  the 
transactions  between  the  defendant  and  his 
sons  were  fraudulent  and  simulated,  that  the 
permission  to  contest  had  been  regularly  ob- 
tained from  the  Court,  that  the  plaintiff  in  any 
case  could  not  be  deprived  of  his  right  with- 
out a  foreclosure  granted  by  the  court,  and 
that  as  to  the  limitation  of  a  year  prescribed  by 
article  1040  of  the  Civil  Code  (1)  that  did  not 
run  during  the  pendency  of  the  attachment. 
In  Review  the  judgment  was  reversed  on  all 
the  grounds,  but  principally  on  the  ground  of 
the  laches  of  the  plaintiflP  and  the  lapse  of 
time.    Richard  &  Michaud,  8  Q.  L.  R.,  244 
S.C.  R.,  1882.  ' 


276.  Deposit  of  money  in  Court On  the 

14th  September  1881,  the  plaintiff'  had 
obtained  a  judgment  against  the  defen- 
dant for  $316.58,  and  on  the  29th  of  Oc- 
tober following,  the  defendant's  petition  in 
revocation  of  that  judgment  was  dismissed  ; 
whereupon  the  plaintiff'  immediately  issued 
a  Saisie-ArrSt  after  judgment,  to  attach  the 
moneys  of  the  defendant  in  the  hands  of  all 
the  Banks  in  the  City  of  Montreal.  Shortly 
after  the  service  of  this  seizure  the  defen- 
dant inscribed  in  Review  from  the  judg- 
ment of  29tl-.  October,  which  dismissed  his 
RequSte  civile.,  and  on  the  4th  November, 
1881,  presented  a  petition  praying  that  he 
might  bo  permitted  to  deposit"  in  Court  the 
amount  of  the  original  judgment  in  principal, 
interests  and  costs,  together  with  a  further 


(1)  No  contractor  payment  can  be  avoided  by  res- 
son  of  anything  coutaiucd  in  this  sf  ction  at  the  suit 
of  any  individual  creditor  unless  such  suit  is  brought 
within  one  year  from  the  time  of  his  obtaining  a 
knowledge  thereof.  If  the  suit  be  by  assignees  or 
other  representatives  of  the  creditors  collectively  it 
must  be  brought  witliin  one  year  from  tlie  tim«otbi» 
appointment.    1040  0.  U. 
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sum  for  costs  of.  the  seizure,  the  ivliolo  to 
abide  the  decision  in  Review  ;  and  that  upon 
so  doing  main-lcvge  of  said  seizure  bo  granted 
liini.  Petition  granted.  Lebourveait  &  Beard 
■>  L  N,  330,  S.  C,  1882. 


'  -'^--E feet  of — .Judgment  on  the  declara- 
tion of  a  garnislieo  operates  a  judicial  assicn- 
inout  to  the  plaintitts,  and  an  opposition 
subsequently  hied  by  another  creditor,  alleg- 
ing  insolvency  of  the  defendant  (as  of  date 
<>t  opposition)  and  asking  that  the  money  be 
l>aid  into  Court  is  insufficient,  and  will  be 
rejected  on  ir^otion.   Taylor  <&  Browii,  7  L.  N. 

, .  '■^^-  ^lirisdictwn  on  contestation  ofdeclara- 
/ion  Where  the  Tiem-Saisi  declared  that 
lie  had  nothing  belonging  to  the  defendant, 
and  that  a  balance  of  $1,150  which  he  had 
owed  to  the  defendant  the  latter  had 
fransterr  a  to  a  third  party  by  deed.  The 
plaintitt  contested  this  declaration  and  asked 
that  tlio  deed  of  transfer  be  set  aside.  The 
•lotion  originally  was  in  the  Circuit  Court  and 
Hero  the  contestation  was  maintained,  but 
AcW  in  Review  that  as  the  contestation  was 


-  -  ...  ...^,,.,„  ^„i,^  ,is  me  contestation  was 

«■  i?uX  '"  /"■''*  ^^  "''^'O"  '"  ''evoke  a  deed  of 
t^,m  and  upwards,  that  the  Circuit  Court 
u.d  ^10  jurisfhction,  and  judgment  reversed, 
_  lu  HI  hout  costs,  as  the  parties  had  not  no- 
f  ed  the  want  of  .jurisdiction,  and  it  was  left 
t',  the  Court  to  discover  it.  Lapoinie  &  Be- 
'■nujer,  7  Q.  L.  E.,  316  S.  C.  \l,  1881. 

27i).  OfdeljU  not  *(e._  An  attachmentin 
lie  liands  of  a  garnishee  or  a  debt  after- 
uar(s  duo  the  defendant  by  the  garnishee, 
.s  vahd  If  sucli  debt  becomes  due  befoTthe 
gM nnsheo  makes  liis  declaration.  (1)  Mohon's 
iiauL  (f  Lwnais,  o  L.  N..  2.'J2  A-  '>7  T  r'  r 
4"ck2Q.B.R.,176Q.B.,188]:'      ^^'^'     •'^•' 


-^(>.  01    wanes  not  (f,/f._When   an   om- 

V     .    i'  contracte.1  with  his  workman  to 

av      in  his  ,vages  m  advance,  a  seizure  made 

•It  t^^..  p.m.  on  the  day  on  wliich  the  waees 

•imc.    Geddes  &  Doudiet,  5  L.  N.,  l->3  S C, 
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ment  by  garnishment  on  the  part  of  one  of 
S.C.   1881  ^'"'"-""ce    «.'o.,  12  R.  L,  27 

n,.^^i  \"   "'•'-'.  '»b««"ce  of  fraud,  negligence 
or  maladminustration,  it  is  not  competent  in  ,^ 

&r'ofir°^'^^'^"'-^F'-^^^^^^^^^ 

offn"  ?'°  creditor  of  a  person  forming  part 
of  a  partnership  has  the  right  to  sei  e  bVcar 
nishment  the  assets  of  the  partnership  aocwd 
sefzed  %fr''l  ^'^^''«•''-•  in  ttThing 

28-5.  L'assignation  d'une  corporation,  comme 
ters-saisie,  faite  a  la  tiers-saiL,  a  °onbu?o"u 

Orel  a  lun  des  prmcipaux  emploves  de  I« 
tiers-saisie  (confo.-mement  a  rartfclTei  C  P 
t.)  lorsque  la  tiers-saisie  fait  defaut  et  no  fnif' 
pas  de  declaration,  et  suffi.sante  poL  pe^*^^  ' 
tro  au  demandeur  de  faire  condaiS  la 
cle'nT r^P  1^^*"*'  (""nfo'^ement  a  'a^^ 

?tre  con^idkrpV  ^■>  '"""  signification  devant 
eue  consideree  comme  porsonnelle  )ps  mr,t^ 
pohtiques  et  incorpore«,Pet  la  per  oiina  itT  do 
lacori,orationetant  touiours  censee  p,"  ento 
au  bureau  d'aiTaires  de  la  corporation^  X«t 
heu  £  Forgue,  12  R.  L.  331  C.  C.  1883. 

286.    A  sum  of  money  awarded  by  JudL'- 
ment  m  an  action  of  damages  for  libel  is  h 
Its  nature  insaisissahle.    Maurice  InL! 
siers,  7  L.  N.  264  &  361  C.c"  K 

IV.   CO.N'SEKVATORV. 


281.  Tin,  Tiers-Saisi  wa.s  condemned  as  tlio 
.ei-sonal  debtor  of  the  defendant.™  pla  ,! 

.fndson'"  '^"^'^h'n^'it  against  him  in Z 
lands  of  his  employer.  J.  G.  S.  appeared  but 

terms  of  R.  s  engagement,  claiming  that 
^vages  not  due  could  not  be  seized  ^Unon 
motion  of  plaintiff  to  make  the  Sr^-ffi 

unr'Art''^f9tc1^^'V°""^^^^^^^^^ 
7  L.  N.,  368  C  ^.^l884       '''^'""  *  ^"'''"'''^ 

,'-^\A'3\^?f~'^^^^^-^ouniQ{.^  note  due 
l-ni.Py  <„ay  be  the.  subject  of  an  attach- 


(1)  ItevorsiDg.  11  DioeH,  8(!,.420. 


287.  Where  a  partnership  ooiwistuiK  of  two 
persons  was  dissolved  under  an  agieemer^t  Iv 

no  e,  and  agreed  for  tlie  secur  t  oTthrsaiH 
notes  to  transfer  to  the  other,  aCrtain  paH 
of  the  machinery  and  effects  belonging  to  the 
business,  andalso  that  he  would  nol^lcons- 
dered  proprietor  of  the  stot^k  till  the  3! 

part  of  the  agreement  which  referred  to  H,l 
transfer  of  the  machinery  as  securitv  l  ,^f  i 

the  assets.    Held,  that  the  other  had  a  righ 

n7tSuirn2,^"'°'''"!"''"°t«'i">«^^^^^^ 
ing  inat  the  notes  were  not  v et  d ue      Wh ,/* 

d=  Murphy,  12  R.  L.,  77, .«  %  1882! 

of  wW^'i^  ^n  ""^'  '>^^'"« ^'^'•ted  some  good* 
S  paid't^r''''^'.'"^'P°^^«^^i°«  ^^ithou 

\i^r^  „„!^ — ^-^  .."■'^^"""i  aaUavit-  but  dlleuinff  n 

ow  ?tl?r'  1«°-  '^^^  *«*■«■"  the  defendant 
now  attacked  by  petition  to  quash  uDon  tb„ 
grounds  mer  alia),  that  th\  &n«^  had 
rot  complied  with  the  requirement"7f  ?lul 


T.  72 

10  jiai-t  of  one  of 

my-    Dickson  d- 

Co.,  12  R.  L„27 
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articles  ol' tlie  Code  of  Procedure  relating  to 
seizures  before  judgment,  and  further  that 
the  plaintiff  had  no  lien  on  the  goods,  and 
oven  if  he  ever  had  such  a  lien  he  had  rolin- 
\]tiished  it  by  giving  up  possession.  The  plain- 
tiff answered  that  a  petition  to  quash  only 
applied  to  the  special  eases  of  .seizure  before 
judgment  provided  for  by  the  Code,  and  th.at 
a  saisie-arrSt  conservatoire  must  l)o  met  ))y 
ordinary  pleading ;  and  cited,  among  other 
oases,  Trudel  <fc  Trahan  etal.,  7  p.  177  (1874). 
Held  that  this  seizure  being  a  saisic-arret 
con!>6rvaioire  it  was  not  the  subject  of  nor 
attackable  by  a  petition  to  quash  ;  and  an 
affidavit  such  as  is  required  by  the  Code  in 
matters  of  saisie-arrtt  before  judgment,  not 
being  required  to  support  the  common  law 
conservatory  process  taken  in  the  case,  the 
petition  to  quash  was  dismissed.  Burnett  & 
Pomeroy,  7  L.  N.  110.  S.  C.  1884. 

289.  And  in  ancfkher  case,  the  plaintiff' 
seized  in  the  hands  of  a  third  person  all  the 
moneys,  goods,  &c.,  belonging  to  the  defen- 
dant and  in  his  declaration  alleged  a  privi- 
lege for  part  of  his  claim.  The  writ  used  was 
the  ordinary  saisie-arrSt  before  judgment 
with  the  words  added  in  a  marginal  note 
"  par  vote  de  saisie-arrit  conservatoire,  "  and 
issued  on  a  special  affidavit  setting  up  the 
plaintili"&  pretentions.  Petition  to  quash  on  ! 
the  ground  that  the  attachment  was  not  a 
conservatory  jirocess,  but  an  ordinary  attach- 
ment before  judgment,  and  should  have  been 
accompanied  by  the  usual  affidavit.  Petition 
<lismissed.  Blumenthal  di  Forcimer,fi.C.  1885. 


V.  Identification  of  boods  skizkd. 

290.  On  an  atvachment  of  ce.-tain  timber 
■claimed  by  the  plaintiff  to  have  been  cut  on 
his  land.  Held  that  the  only  identification 
possible  or  necessary  was  that  the  plaintiff 
should  seize  the  number  and  kind  cut  on  his 
land  from  the  mass  of  timber  with  which  they 
had  been  mixed.  Allardd  Tourrille,9,Q.l,.\l. 
237.  S.  C.  R.  1882. 

VI.  In  hands  ok  .u'diciai,  oirAnoiAN. 

291.  The  seizure  of  the  goods  of  a  defendant 
by  process  of  sai.ne-arrSt  in  the  hands  of  the 
judicial  guardian  in  whose  custody  they  are  is 
valid.  Merchants  Bank  d:  Montreal,  Portland 
d-  Boston  Railway,  6  L.  N.  229,  .S.  C.  R.  1883. 

VII.  In  revendication. 

292.  The  plaintiff  by  seizure  in  revendica- 
tion sought  to  obtain  possession  and  delivery 
of  a  quantity  of  cord  wood  sold  by  the  defen- 
dant. Held  that  the  seller  was  not  bound  to 
deliver  the  things  sold  until  payment  of  the 
price,  iinlcps  tlie  sale  was  on  credit,  and  that 
in  any  case  when  the  object  was  indeter- 
mmate  tliat  the  plaintiff  had  no  right  to 
revendication.  Contant  d:  Normandin,  1 1  R.  L. 
479,  S.  C.  1882. 

293.  An  agreement  by  which  the  owner  of 
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a  horse  hires  it  for  a  term  of  seven  months 
at  the  rate  of  $3  per  week  with  the  sti- 
pulation, that  should  the  payments  all  be 
duly  made  the  horse  would  become  the  pro- 
perty of  the  person  hiring  it,  does  not  df- 
prive  the  owner  of  his  right  of  ownershiji 
until  the  whole  amount  is  paid,  and  should 
the  person  hiring  make  default  in  any  of  the 
payments,  the  owner  has  a  right  to  re  vend  i- 
cate  it  in  the  hands  of  a  tliird  party.  Ber- 
trand  &  Gaudreau,  12  R.  I>.  1,54,  C.  C.'l882. 
i  294.  In  ,Iune  1881  the  plaintiff  sohl  to  the 
j  defendant  17  dozen  of  hats  at  $5  per  dozen, 
cash.  The  hats  were  delivered,  and  the  defen- 
dant, after  having  induced  the  plaintiff  to 
sign  a  receipt,  offered  him  in  settlement  u 
promissory  note  which  he  had  obtained  for 
the  purpose.  Plaintiff  refused  to  accept  this, 
and  took  a  saisie  revendication  to  recover  the 
hats.  Held  that  notwithstanding  the  seizure 
gave  the  defendant  no  alternative  to  pay  th<' 
price  of  the  liats  the  sale  must  bo  declared 
null,  and  the  defendant  and  gardien  ordered 
to  restore  them.  Watzo,  d  Labelle,26  L.  C.  .1. 
120,  C.  C.  1881. 

295  Seizure  .and  revendication  of  a  horse, 
waggon  and  harness  in  the  possession  of  tlie 
defendants  af  ainst  tlie  will  ot'the  plaintiffs,  the 
proprietors.  The  defendants  denied  that  they 
had  possession  of  these  things;  said  that 
plaintiff  had  sold  them  their  business  in  De- 
cember 1881,  and  placed  the  articles  claimed 
in  the  possession  of  one  M.tobe  sold  by  him  : 
and  meanwhile  the  defendants  were  to  have 
the  use  of  them  by  paying  for  the  keep  of  the 
horse  ;  that  the  horse  always  remained  in  pos- 
session of  said  M.  until  about  the  time  of  the 
seizure,  when  M.  sold  the  hoi-se  to  the  person 
actually  in  possession  when  the  seizure  was 
made.  Held  on  proof  maintaining  the  seizure. 
Oshawa  mlnnef  Co  d  SJinw.  fi  L.N.  243.  S  C. 
1883. 

VIII.  Of  rK0PF,RTY  of  community  nv  wifi; 
I'ENDiNO  ACTION  EN   sEPAUATioN  See  ACTION 

EN  SEPAUATION. 

IX.  Writs  of  may  be  iscjed  after 

HOURS  AND  WITHOUT  .STAMPS. 

The  following  article  is  added  to  the  said 
Code  after  article  467. 

•'467a"— In  cases  of  capias,  attachment 
before  judgment,  attachment  for  rent, 
conservatory  attachment,  and  in  all  cases  ol 
urgency,  the  writ  may  be  issued  outside  office 
hours,  without  having  judicial  stamps  thereon, 
provided  that  the  amount  of  such  stamps  be 
deposited  with  the  officer  issuing  the  writ, 
who  is  bound  to  aflSx  the  stamps  upon  the 
Jiat  as  soon  as  possible''  Q.  48  Vic,  Cap,  27, 
Sec.  7. 
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I.  Of  Province  cannot  bring  Procegdinoj 
TO  set  aside  Patent, 
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nv"„"/°"'*'''?  °^  "*'""''  "^  DELKdATED  EXOKPT 
BY  EXPRESS  AUTHOniTT. 

^nL?"  ^'^^V,^'^^  °AN-N0T  BRLVO  PboCEKDINOS 
TO  SBT  ASIDE  PatBNT. 

296.  rrocccdiiig  in  tlio  nature  of  a  scire 

ihlVu"  ?".*  •'*'"'?  '''""■«  P'^to»t  of  invention 
wtucli  had  boon  issued  under  the  Act  of  the 
Pttriuunent  of  Ciumdu,  of,  Vie.,  Cai>.  26.  The 
jDToceechng  had  been  taken  in  the  nomo  of 
the  Attorney  General  of  the  Pi-ovinco  of  Que- 

coni,rnn.f''V""n"?  '"''^^  that  the  action 
th^iZ^  I'o  ogally  brouglit  in  the  name  of 
the  Attorney  General  of  C-^nada.    Action  dis- 

ij3  &  6  L.  N.,  271  S.  C.  K,  1883. 

II.  Powers  op  cannot  be  delegated  except 
UY  express  Authority. 
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ATTORNEY. 
I.  Powers  of  see  AGENCY. 


n,!?'^'.  ^PP®'}^  f''"'n  tho  judgment  of  the 
?her  M'/A'if  ^'  ^'^ ?^  "•'^  l^'^^t'"" -i-^  t«  «'he- 
rnl  on,  M  1",''''"!^  r^""^™'  *"•  Solicitor  Gene- 
lal  could  delegate  to  counsel  for  the  Crown 
the  authority  to  direct  that  an  indictment  be 
V  P    r     '^oo^'S  ^''""*'  -^'"'y'  ""<'er  32  &  33 


ATTORNEYS  AD  LITEM-Sce  ADVO- 
CATES. 

I   Authorization  op. 

II.  Change  ok.  \ 

HI-    DiS-AVOWAI,  OF. 
„,'^'»  ^'"'''''"'^''   Act   FOR  Till!  RKLIBPOP  COLO- 

NiAi,  Attorneys. 

V.  LiAiiLB  FOR  Bailiff's  Fees. 

VI.  Rights  of. 

VII.  Substitution  op. 

I.  Authorization  of. 


yia,Cap.2fSer2r^^^;!:;^,-/^i^ 

tor'„'r°r*  "'1  ,^^"f""'^  ^«"*='')  «iat  tlfe  At 
foH,/-  f"''''''^'""^"?  authority  to  delegate 
to  the  judginent  and  discretion  of  another  the 
power  which  the  Legislature  has  authorized 
him  persona  ly  to  exercise  ;  that  no  power  of 
£  M  «"°"r 'V^  ^"?  confen.ed,a„d  thellfore 
forifh!  /n'l'ctmont  was  improperly  laid  be- 

i  %\^-  ?•  ^.'^P-  10,  Su.  Ct.,  1881.  ' 
-y8.  /Wd  that  when  the  preliminary  for- 
mahtics  re,,uire<l  by  80c  28, 32,  3J  Vic  C  ''9 
concerning  Criminal  Proce.lure  have  not  been 
eomphed  w  th  a,,  indictment  for  po,  ury.TI 
the  Sf,.^"'^'*''*^^'^* '*»!"?  not  been  piifeired  by 
the  direction  in  writing  of  the  Attorney  Ge 


(1)  II  Digest  219,  412. 
Mu?.-'"^" ''''•' "'''■^'l''''™''"*  for  miy  of  the  olfeusM 

m  1 1  indictment  has  been  bound  by  recSftnce To  nm 

SnientTnT'"'"'''^  ^\'Vm'  ^  answer  to^ 
d^ni  ^v  '    ,      l"^f""««l  against  liim  for  such 


WnTf  V    f-"*'^','^"  advocate,  sued  the  defen- 
,  clants  lor  his  prolossional  services  in  an  action 
lew  bornage  brought  i.-ainst  them.  Plea  -vant 
of  authorization,  an.l      ,it  they  were  not  even 
aware  that  the  suit  ha<i  been  instituted  unti" 
some  months  after  it  had  been  determined. 
JJetendants  were  a  foreign  company  workinc 
mines  m  the  Township  of  Thetford,  and  the 
process  was  served  upon  one  of  their  work- 
men  there  and  came  into  the  hands  of  plain- 
tiff through  (.person  who  claimed  to  bo  agent 
of  the  defendants,  who  claimed  to  be  in  con- 
soquoncepor/6Mr  depiicco,  and  as  such  autho- 
rised to  act   It  did  not  appear  that  the  agent 
n  question  had  authority  to  employ  any  one 
to  defend  the  suit.     Held  that  under  the  dr- 
cumstances  plaintiff  was  not  porteur  de  piices, 
so  as  to  authorize  him  to  act  and  rocove; 
co.sts,  and  that  he  was  bound  to  show  his 
authorization,  even  without  a  d^saveu.  Felton 
*  Asbestos  Pocking   Co.,  7   Q.  L.  E    '>63 
S.  C.  R.,  1880.  ,    <    v«.  i-.  K.,  ^\ji 

t;i??"  Th>3  production  of  a  general  authoriza- 
tion to  sue  for  debts  due  to  an  absentee  is  a 
sumcient  compliance,  with  Art.  120  C  C  P 
and  It  IS  not  necessaiy  that  the  attorneys  ad 
T  x"?^  ^e  named  therein.  Major  &  Paris  7 
L.  N.,  206  S.  C,  &  28  L.  C.  J.,  104,  1884       ' 

II.  Chanob  op. 

301  Where  a  case  was  inscribed  in  Review 
and  the  party  inscribing  died  before  hearing! 
a  motion  to  stay  proceedings  until  the  ins- 
tance would  be  taken  was  granted.  Rice  & 
Ltbby,  4  L.  N.,  350  S.  C.  R.,  1881. 

III.  Dia-AVOWAL  OF 


302.  The  attorneys  for  the  defendant  were 
endeavoring  to  collect  a  bill  of  costs  in  an 
action  of  Sicoite  vs.  Brazeau,  and  the  plah, 
nit  meu  an  opposition,  saying  that  he  had 
never  authorized  the  sAit,  ^r  been  cogniS 

of  \\2  ''t*°PP°''''?" '™«  '"  effect  a  disavowal 
01  the  attorney  who  mstitued  it.    The  diffi 


r— S'fe  ADVO- 
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culty  was  that  this  attorney  was  not  in  the 
cause.  The  order  of  the  Court  wns  that  the 
record  be  sent  back  to  the  Superior  Court  at 
Terrebonne,  in  order  tliat  tlio  attorney  njiglit 
bo  duly  notified  and  have  an  opportunity  to 
be  heard.  Sicolte  &  Brazeau,  S.  C.  K.  188.'i. 

IV.  iMPEiiiAr,  Act  fou  the  keuef  of  Colo- 

NUL  ATTORIfBYS. 

Upon  application  made  by  tho  Ciovcr" 
nor  or  person  exercising  tho  functions  of 
Governor  of  any  of  Her  Majesty's  colonics  or 
depondensies,  and  after  it  has  been  shown 
to  tlie  satisfaction  of  Ilcr  Majesty's  Trincipal 
Secretaiy  of  State  for  tho  Colonies  that  the 
system  of  jurispmdence,  as  administered  in 
Buch  colony  or  dependency  answers  to  and 
fulfils  tho  conditions  specified  in  section 
three  of  tho  Colonial  Attorney's  Kelief  Act, 
and  also  that  the  attorneys  and  solicitors  of 
the  Superior  Courts  of  law  or  equity  in  En- 
gland are  acUnitted  as  attorneys  and  solicitors 
in  the  Superior  Courts  of  law  and  equity  of 
such  colony  or  dependency,  on  examination, 
except  in  the  laws  of  the  colony  or  depen- 
dency in  so  far  as  they  differ  from  the  laws  of 
England,  Her  Majesty  may,  from  time  to 
time,  by  order  in  Council,  direct  the  Colonial 
Attorney's  Kelief  Act  to  come  into  operation 
as  to  such  colony  or  dependency  ;  although 
persons  may,  in  certain  cases,  bo  admitted  as 
attorneys  or  solicitors  in  such  colony  or  de- 
pendency without  possessing  all  the  qualifica- 
tions for  admission,  or  having  fulfilled  the 
conditions  specified  in  tho  said  section  three, 
and  thereupon  but  not  otherwise,  the  provi- 
sions of  the  "Colonial  Attorney's  Relief  Act", 
shall  apply  to  persons  duly  admitted  as  attor- 
neys and  solicitors  in  such  colony  or  depen- 
dency after  service  and  examination :  that  is 
to  say,  no  attorney  or  rfolicitor  of  any  such 
colony  or  dependency,  shall  be  admitted  as  a 
solicitor  of  the  Superior  Court  in  England, 
unless  in  addition  to  the  "Colonial  Attorney's 
Relief  Act"  he  proves  by  afhdavfit  that  he 
has  served  for  five  years  under  articles  of 
clerkship,  to  a  solicitor  or  attorney  at  law,  in 
such  colony  or  dependency,  and  passed  an 
examination  to  '  ast  his  fitness  and  capacity 
before  he  was  aamitted  an  attorney  or  solici- 
tor in  such  colony  or  dependency ,  and  fur- 
ther, that  he  has  since  been  in  actual  practice 
as  attorney  or  solicitor  in  such  colony  or 
dependency  for  the  period  of  seven  years  at 
the  least.  C.  48-49  Vict.  Page  III. 

V.  Liable  for  bailiff's  fees. 

303.  Where  an  attorney  ad  litem  employs 
a  bailiff  to  execute  a  Writ  and  mail  js  a  spe- 
cial agreement  with  him  as  to  charges,  without 
atipuliiting  that  Vie  is  not  contractin"  for  him- 
self he  makes  himself  personally  liable.  Pan- 
neton  &  Guillet,  7  Q.  L.  R.,  250  C.  C,  1881. 

VI.  Rights  of. 
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304.  Where  there  is  no  distraction  of  costs, 
as  where  tho  Attorney  is  paid  by  his  own 
client,  ho  has  no  right  to  receive  the  bailifl's 
fees  as  part  of  his  bill  of  costs,  and  if  ho  does  so 
tho  principal  will  bo  hekl  liable  to  tho  bailiff 
for  the  amount  of  his  foes.  Thiroux  &  Or  em, 
7  L.  N.,  7  C.  C,  1883. 

VII.  Substitution  of. 

305.  A  motion  for  substitution  of  attorneys 
made  by  consent  of  all  parties  interested  may 
be  granted  as  a  matter  of  course  without  any 
adjudication  upon  the  motion.  Auldjo  & 
Prentice,  1  Q.  B.  R.,  125  Q.  B.,  1881. 


AUDITION— 5ee  PROCEDURE. 


AUTHENTIC  ACTS— 5ee  DEEDS. 


AU  PLUS  TOT. 

I.  Intbrpretatiok  op  Term. 

306.  In  an  action  of  damages  for  not  having 
furnished  certain  machines  to  the  partner- 
ship of  which  plaintiff  was  a  member.  Jtigg 
que  la  stipulation  dans  un  acte  de  societi, 
qu'un  des  associSs  foximira  au  plus  tot  cer- 
taines  machines  pour  les  operations  de  la 
socim,  doit  s'' interpreter  de  maniire  &  dinner 
d  cet  associi  wn  temps  raisonable  potir  exi- 
cuter  son  obligation ;  et  que  dans  Venpice,  les 
demandeurs  n'ont  pas  etabli  leur  droit  d  des 
dommages.  Pelletier  &  Roussea%i,  9  Q.  L.  R., 
186  S.  C,  1882. 


AUTHORITY. 

I.  Of  Dominion  and  Local  Legislaturbs 
RESPECTIVELY,  See  LEGISLATIVE  AUTHO- 
RITY. 


AUTHORIZATION. 

I.  Of  Attorney,  see  AGENCY. 

II.  Of  Attorney  ad  Litem,  see  ATTOR 
NEY  AD  LITEM. 

III.  Op  Married  Women. 

307.  The  petitioner,  a  married  woman  sepa- 
rated as  to  property  from  her  husband  an  ab- 
sentee in  parts  unknown,  asked  to  be  autho- 
ri?,o.d  trs  (\ct  husinosa  as  n.  viarchn.v.il.-.  piihliqvg 
and  so  earn  a  living  for  herself  and  child. 
Petition  granted  following.  I  Marcad£on  C.N., 


220,  No.  739. 
S.  C,  1881. 


Gagnon  Exp.,  4  L.  N.  108, 


(!) 


aveu. 
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agent  a  ™\£n  '^^    ^,^'.1,"  >!?'?'  1'?."^ 
'•alseroportM,,ubisi'i    ,'*'''  "'  ''"mages  for 

romoving  an   Lviothor.  n,    ""  .I'»''P"«f>  of 
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AUTRE  FOIS  ACQUIT 
t.  Plea  ov. 

counts  elm  gC  ht  "S  T"^!""'"^  -^ 
intent  to  kih  and  m„,.,T  «'*?of'»g  with 
guilty  on  tho  Ct  r„,fn  '.-"^  "■"••^  f"""'! 
ufterWards  set  n^ide  ^^1'''"'",  ^*^'''"''*  ^»« 
ground  that  t^e  in^ctotnT'r'r''''"  ""^ 
«ount  on  which  tl^i^.;  ''''  **■■  '^^  s^^'J 

concernod,  was  bu      E"fi!'  Tf'  ^"^'"^  «'"« 
be  tried  again  on  fin         '  •*'"?*  ^'^  ^o^'f'  "ot 

the  differrrcort^reZ.:dt  «r "''  "^  '^^ 
of  shooting.  Prisons  .w;r.?  ,'^°  '^'^'"^  »«* 
"Autre  fois  arS  '^t'^!'»''«^'J  "n  plea  of 
^-  N.  92,  Q.  B  18SI  ■         •'^'""  '^'  ^"^wer,  5 


AVEU. 

L  Divisibility  op, 

pensation  and  i^  pa  "  ent  Z'"'"'''?''  '"  '^°">- 
of  the  loan  was  tir^"  •  ^'l^^^^'y  evidence 


^«6«?«e.,  7  L.  N.,  ;i2S.  a  R  ?883  "^"^"'  '^" 

certain triir/aXSv""^  '"'"'''^'•'-'  "' 
the  <iefendant  Sim  '  n7''', '?  '\^"^«'-  '"'•om 

confided  by^Ln&'S  on^  s'T/'*'"' 
dead)  to  defendant  tn  v!„  i  -l  ,•  ^'"•'•' 
Saving'sBank  in  thon  depoa,tod  in  the 

roeeivingthe  si  mVn  '"'^'i^ga  orios  admitted 

had  retuS  UoLc?rS'  ''"^"^J^'  *'^''*  ^^ 
lie  admitted  also  tlut  X  1  '■*  f*""^  ««nt8- 
in  his  own  name  as  L  I?„  P"",*  ""^  "'^^e 
before.  (Jthe,  ot.lnnf  ^"^  '?"''''  "'"^  so 
dant  were  contmd  pf«  ,  r'  ^T""  ^y  ^^efen- 
in  so  much  d^rthi  rn''^.  *"^'"'  ^*'"«««es 
thai  there  warnoJelif°"''V"'u'  *""  "P'"'"" 
the  answers  of  defenSr  ^^^^  P^'^''^^  on 
committed  pojuf"S  Tf'^n*'''*-*  ^"  ^>'^^' 

admission  n  such  caseo  ^nV  ul    j-^'-  ^''**  *'»e 
also  when  the  staterenHndSoal^^^^^^^ 
agree  with  the  pleading.    Kl^f/.^i?  "«* 
deau,  4  L.  N.,  146  s.  C    J88I  ' 
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AWARD. 

I.  J-v  AnuiTiuTioN,  see  ARBITRATION. 
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ovor     •  p,l    I  '?"i       1         ''*''■  l""'l'"««  what- 

I'^m  ., '  r,.°:;sf"';'»~""ti,„^i„r,° 


I.   RiOHT  TO. 

1.  The  prisoner 
Post  Office  Act, 
stolen  n  letter  co 

!•?„•  f?""'  '^"'•'  '*  '^«'"''  ^4'-  vl/«,/«  rf"  It  ^"'l'-'  °*  "■■*.  •>»••'«!<"',  "I'on  «ivin«  notice  hf 
br   an  'o<?'"''^  «omnntte,l  to'  takeS  1       a    If  ?,'?/''"  '^■''l'i';atio„  of  the  two    ^  "Jar 


lor   «,,««■•'  ^""""'"0(1  10  take    is  trial  nf/iVrr        7    '''"""• '»o  twcnty-Hfth  voar 


—  fei  '^t,  Tr'!^*r  -'.--!  -d  .lis. 


re.,   ongmally  uia.le  lor  twenty-five  yS 
y.An.l  lastly  the  present  lease  isC 
made   or  and  in  consideration  of  the  ttvu-.Z 

thi"  "  n '''^"'^■«^''  I^°""'J«  curren  m^ney  o 
this  province  per  annum.and  for  each  voilrof 
Its  <  uration  ;  the  lessor  /lorobv  acknow?eJ?/ 
•"g  to  have  received  in  advZo  fn  the  nr!' 


BAIL— 5ee  LESSOR  AND  LESSEE. 
I.  Emphyteutic. 


^Jmrgod  and  tiie-^ili^r  le;s:ri,''h^.r 
the  said  rent  m  advance  yearly  on  tho^  «? 
<l<tyofthe  month  of  ,SeptoS,*'noxt  voar 
and  the  others  on  the  like  dlyr  in  ™ch  succes 

ft  tX.'  ''""'■'"''  »'•"'«•'  "i  "to   lerowiTute, '?"?''  "■  """"■"J  'fe  p« 
jet  anu  by  these  presents  doth  lease  .lenMl^    f  -  "'«i'eby  become  null  and  void  And 

.rj^'toniiS'yts'tsr-^^^^^^^^^ 


.^ui     .L-   °.      F'^iJ'^'i'y  was  not  an  essentml 
obligation  m  such  a  lease.  CossiH  2  i  S  " 

%^"Tr"    •'•^^^'  **"''  ^  ^-  N.  18  S.  C,  1881 
Pired   eZ'ofrr"^'''  "^'^'i^'^  withanunex- 
mentinnl^  f     *?,"  ^^'^'''^  °f  *he  lease  above 
mt^Z'irt.r'iyj'}^.  ?|-"e;  without 


andcomS    tTV*'''  ^'xceptions,  clauses    value  o'f^^f       '""l'  ''^"'''S''  'liminished  the 
jwiu  conditions  that  is  to  snv  •  u-f   W  "^  ", '^f   vame  ot  the  property  so  much  tVin+  u  ;^  *„i 
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lUILER 


iventyfivo  years 
Jt  Icaso  is  thus 
n  of  tlie  price  or 
irront  money  of 
for  each  year  of 
'^y  acknowlotlg- 
nco  in  the  pre- 
,  froni  the  Haiti 
ig  for  t}ie  first 
iiid  lessees  are 
eased  and  dis- 
os    do  hereby 
ntinuo    paying 
ly,  on  the  21st 
3er,  next  year 
in  each  succos- 

be  payable  at 
ed  by  the  par- 
dly  agreed  by 
hat  if  the  said 
30  to  pay  the 
I  they  thereby 
)ying  the  said 
id  the  present 
md  void.  And 
e  said  yearly 
I  hereby  spe- 
and  hypotho- 
to  them  and 
leld  that  this 
withstanding 

obligation  of 

an  essential 
t  &  Lemieux, 

C,  1881. 
vith  an  unex- 

lease  above 
fiff,  without 

minutes  of 
linished  the 
at  it  is  to  be 
Ud  not  have 
t — the  pur- 
ication  and 
rom  obtain- 
duringsuoh 
novation  of 
.  C.  P.     lb. 


4.  The  principal  and  dirttingulHliiug  elm- 
ractoristic  of  an  emphyteutic  lease  bolbrc 
the  Code  was  the  alienation  of  the  property. 

5.  Under  an  eraphytoutic  lease  the  lessor 
has  not  for  the  payment  of  the  rent  and 
other  obligations  ot  the  lease ,  the  privilege 
which  ho  has  in  an  ordinary  lease  on  the 
movoui)le  j|)roi>erty  found  in  or  romove<l  from 
the  promiMos  leased.  Allicot  &  Eastern 
Townships  Bank,  2  (J.  B.  K.,  172  CJ.  B.,  1882. 

6.  The  action  was  instituted  by  the  res- 
nondont  in  the  Court  below  against  one 
W.  II,  as  a  saisiegagerie  par  droit  dc 
suite,  to  seize  and  attach  in  the  hands  of  the 
Orand  Trunk  Itailway  Company  certain  ma- 
ciiinery  and  plant  of  which  tiio  appellant  by 
intervention,  claimed  to  be  the  owner.  The 
court  below  dismissed  the  interventioTi,  and 
it  was  from  this  judgment  that  the  appeal 
wiw  taken.  The  judgment  was  reversed  in 
appeal  on  the  graund  that  a  aaisie-gagerie 
could  not  issuo  under  an  emphyteutic  lease. 
Ibid- 

7.  By  deed  dated  October  18G7  one  L., 
auteur  of  plaintiffs,  declared  to  have  leasoil 
for  the  term  of  29  years  to  the  defendant, 
&c.,  as  lessee,  his  lu.irs  and  assigns  a  certain 
beac'i  lot  within  the  limits  of  the  town  of 
liCNis  for  an  anni-al  rent  of  £ll(),besidcs  20 
cords  wood  or  twenty  pounds  in  money  in 
lieu  tliereof  to  be  furnished  annually  at  the 
same  time  as  rent,and  tlui  lessee  bound  him- 
self to  leave  at  the  expiration  of  the  lease  all 
buildings  or  wharves  which  ho  might  have 
erected  on  the  premises.  L's  wife  appeared 
in  the  deed  and  renounced  dower.  Held  that 
a  lease  made  since  the  coming  into  force  of 
the  Code  for  more  than  a  nominal  rent,and 
containing  no  stipulation  obliging  the  lessee 
to  improve  the  property  leased,  will  not  be 
deemed  to  be  an  emphyteusis  although  it  be 
for  29  years.  Credit  Fancier  Franco-Uanadien 
<fc  Young,  9  Q.  L.  K.  317,  S.  C,  1883. 


HAILIFRS. 
BAILIFFS. 
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I.  Ca.VNOT  PUinilASE  LITiaiOlT,1  RIOHTa. 

II.  Duties  op. 

III.  Keks  of. 

IV.  LiABiMTV  op,  see  SURETYSHIP. 

V.  IjIAIHMTV  op  SIIKUTIKS   OP, 

VI.  May  KB  SuitETiEs. 

VII.  POWEKS  OP. 

VI II.  RioilT   OP  ACTION    AOAI.VHT    ATTOnVBY 
POU  PEES. 

IX.  Suspension  OP. 

I.  Cannot  plikjiia.sb  utioiou.s  hiohts. 

9.  Where  the  plaintiff;  a  bailiff  of  the 
U)urt,  purchas(»J  a  claim  of  |I2()0,  of  which 
there  was  evidence  that  at  the  time  of  the 
purchase  $1U)  had  been  paid  on  it  at  least, 
am  there  was  some  doubt  about  the  balance 
Held  to  bo  a  liHgious  claim  within  the  mean- 
ing  of  article  1485  of  the  Civil  Code   (1)  and 


BAILEE-5«e  BAILMENTS. 
I.  Larceny  by. 

8.  A  difficulty  having  arisen  between  the 
shipper  and  the  master  of  a  vessel  as  to  the 
exact  quantity  of  goods  shipped,  each  tender- 
ed a  bill  of  lading  in  conformity  with  his  pre- 
tensions as  to  the  quantity  of  cargo  received. 
A  writ  of  revendication  was  then  issued  at  the 
instance  of  the  shipper  to  attach  the  cargo, 
wu  **  Siiardian  appointed  by  the  sheriff. 
While  the  cargo  was  under  seizure  and  in 
charge  of  the  guardian  the  master  put  to  sea, 
but  was  overtaken  and  brought  back  to 
Quebec  on  .».n  .-vecusatic-n  of  lai-eony.  Held  that 
under  the  circumstances  there  was  no  ani- 
mus furandi,  and  therefore  no  larceny  even 
f;«*'o,*'«  iegis-  Regina  &  Siilis,  7  Q.  L.  R..  j 
—0  ft.  (_,,,  1881.  '  I 


II.  Duties  op. 

10.  A  bailiff  who  proceeds  with  a  seizure 
and  sale  notwithstanding  an  opi)osition  and 
order  to  suspend  served  upon  him  is  liable  to 
contraiiite  par  corps.  Leroux  <£•  Deslauriers, 
4  L.  N.  173  &  12  R.  L.,  298  S.  C,  1881.  ' 

11.  Where  a  baihff  sells  goods  in  consid- 
erable quantities,  he  should  give  bills  to  the 
purchasers.and  he  has  a  right  for  the  making 
of  those  bills  to  10  c.  per  100  words  aa  allow- 
ed him  by  the  tariff  for  law  documents  which 
he  IS  obliged  to  prepare.  Whitehead  v.  Du- 
beau,  10  Q.  L.  K.,  162,  S.  C.  R.,  1884. 

12.  When  a  bailiff  seizes  property  as  belong- 
ing to  the  defendantjbut  which  really  belongs 
to  and  is  in  possession  of  another  he  will 
be  held  liable  to  the  owner  for  the  value  of 

'.*o../'"^^  '^  Fatt</Aa»,  12  It.  L,  4(31  Q.  B., 
loo4.  ' 

III.  Fees  of. 


13.  In  an  action  in  forma  pauperis  ahaiXiS 
catuiot  recover  for  his  services,  but  he  can 
recover  for  his  disbursements  and  as  such  for 
the  amount  allowed  by  the  tariff' for  mileage. 
Dion  &  Totissaint,  7  Q.  L  R.,  54  C.  C,  1881. 

IV.  Liability  of. 

14.  Action  on  a  bail  bond  given  to  the  sher 
iff  and  assigned  by  him  to  the  plaintiff'.  The 
defendants  when  they  signed  the  bond  under 
Act  828  C  C  P.  were  bailiffs  of  the  Superior 
Court.    Plea  that  the  bond  was  null  as  given 


,  (1 ).  Judges,  advoMtes,  attorneys,  clerks,  sheriffs , 
bBihtts  and  other  officers  connected  with  courts  of 
jiuitioe  cunnot  become  buyers  of  litigious  ri/zhts 
winch  fall  under  the  jurisdiction  of  the  Court  ia 
which  they  exercise  their  fuuctious.  1485  C  C. 
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HAFUFFS. 


iii 


unlation  ol  lluvlfuloor  I'nvoti.,e  No.  VJ  ; 
that  tJio  (Ij.|on,lant  Cor  wl.om  tho  l.uil  ivns 
pvcn  wan  .i,.ft,l,un.l  tlioy  o.n.l.l  n„t  lullil  ho 
bon.I  in  rons..(|u..,u.o,  that  tl.o  ,.ro(v,.,linK. 

<\V  .■oul.   aval    |l..nsHv,^s  of  sm-h  imw^^^ 

«^  ptioii  as  to  tl.<.  1  i.llily  arising  (Vom  thonilo 

I.M«   (l>   11,0  ,l,.f,,,u|,i„t.s  could  1)0  Hurotios 
'yrntm.    |  Jmvo  no  l.ositation  in  Havinff 

a.n...|,a„.l  tho  first  o.x,-..,,tion  an.l  ll.o 
o  ho,  oxro|>tioi,  aiv  luinul..,!  i„   favo,'  of  tlio 
I.  anu.fl  whoMo  a.'tio,,  Hhot.Kl  1,„  n.ainta  n o 
f>iipra«  ,t-  Swiri,  4  L.  N.  lf\4,  S.  C,  IKH 


Uailikfs. 


M 


I'oWKlts  OK. 


.'.   [1...  I.rohiMt.oii  containo,!   i„  y^,,,.   74 
milid;.    V"'''''"'"  ""'^.♦''  '^"'"'«'"   'vhicli 
nazin  ,r-  Laroutiire,  7   L  N.  68,  S.  C.  188,1. 
Vlfi.    KroiiT 


OK   ACTION-    AiUINUT  ATTORNKV 


».    I'tAMIMTY  (IK  SUIiBTIK.S  OK. 

If).  Tli(>  J)hiintiiniavin/j  ol.taiiio<l  jia(!«inont 
igainstono   K.  oauso.l  a  writ  of  oxocutid 

iofen.lai.t^     Tho    Imilitf  ohar^;...!   with    tho 
;'xocut.o„  l,avinM  roali/.o,!   tho  ainou.     ,1     1 

msolvont  without  having  mrount..' I.     I.,  a 
ic  ion  aganist  tho  surotios  of  tho  Imilitf  //,/,) 
t  lat    tho    H,.ouri(y    furniMJiod    l.y    a    hailitF 

0  Quoon  .s  a  ,iu-o,-t  guaranto,.  i„  favor  of 

11  I  orsons  who  „,ay  suHor  .lan.agos  l.y  tho 

nogligonoo  or  nusoonduct  of  tho  l.ailitrin  tho 

execution  of  his  .iutios,„„.l  xi,ay  l.ooxo  d  o  1 

without  a^  transfer  of  tho  suroty  l.on.L    Va  , 

bSi  ?    7  fT^^  '"^''  ''"'t  nnnisho.l  hv 
on  it^oll  fo    ""^  tho  fonnorgivos  to  porsons 

SonofHo'.l7'\.'"  """  '''"""«"^  '"^'"''"' 
inn  y  "';  *'"'  >'<^P"vory  of  tho  spooilio 

at^or  h',r"'-''  ''"'"»«'"«  <"  th.'u,.  whi  o  t  lo 
lattor  has  roconrso  only  hy  way  of  <Iamaj:oM 

ih;rih¥.t^"'-"""'^'''''»«--vrfr 

hond  IS  oxprossed  in  a  fbroipn  curroncv  is  not 
a  causo  of  nullity  in  thobo,l;i,  thouyj.Tontm 
Jl      the  provision  of  the  Statuto  ;!4  Vic 
Chap.  4,  Soo.  8.  (2)  Fb.  ''I 


-'!>.    Action  by  baililf  for  f.-os  a«aii.st  tlio 
U  or,,oj,  „,;  ,,,„,.  „  thaU    ,1.    o 

"  >  """■•\»;^  ',"-■<;  tl">y  wore  to  1.0  0x0. 
,;.  <.  I'M-lamiilMiad  ,w-o,.|  with  tho  .lo- 
l<n.(a,.t  to  tako  only  Valf  „f  tho  roirular 
J  .a-Kos  upon  om-h  writ,     l/eld  Ihli      .S' 

^  -.11  oniploy,ng  tho  jilaintitfwithout  of  ...•,.ss  v 
Ht-pulatuiK  that  ho  was  not  con    acX  £ 

l^^""""  '•    ^>"'f<-',  7  (i.  L.  U.,  050,  c.  C. 

IX  SlJSPBXSION  OK. 


bail  rt-vl  oh,,  m'  '  ™'""'  *".  «''^  "<IB«  that  a 
i      1.0  ,i  .         i"T"  "-^''"""'^'l  "«  «  witness 
ho  OHUs.    had   boon   tninporod  with  and 
t  ;"■'"■!'  '-il-^Hy  an.l  by  tl.o  .j.ul^j.n.  ut 
tho  <>as..  It  was  or.l.-.'.nl  that  ho  l-osi^p.-ndo 
'•om  his  (unctions  as  su,-h  bailifj'.     //id "ha 
ho  wasnota  part^  ,0  ,,.0  cause  so  .!s  to  Y^ 

W,  '■,/"'•"'■''''''',''?  '*""''   or.lor,and   tho 
ouit  ot  Heyiow  could  not  consider  whether 

ot""Cr;'  '"'/  'r\''>^-'^y  oiXred  o 


BAILrEUR  DE  FONDS. 


I.  PRIVtr.EOK    OK. 


VI.  May  be  sureties. 

.  18.  Bailiffs  who  have  bocomo  sureties  i., 
violation  of  the  (Jth  Rule  of  Practi.'rcanno 
plead  that  rnlo  i„  .lefenco    of    ,  '  Tt "on 


22.  T  sold  to  D.  certain  real  e'.tate  on  which 
here  remaned  due  to  T.  |3oO.    I)    before 

OthAnril   1«77       ^^r^'f  ^'^  registered 
1)111  Apu    1877,and  the  .sale  to  D.  was  reeist- 

187?  VfVr^^^'  T  th«  6th  Novemfi, 
1877.    Held  that    ,nder  Art.  2098  C  C   (1 
tho  registration  of  D's.  hypothec  was  without 
effect,  so  long  a.  the  sale' to  D.  had  not  been 
registered,  that  as  tho  registration  of  T's  baU- 

re^istiation  of  B  s.  hypothec  was  .still  without 


hil^aSll:!!l:S°l^r!i'!e^J™«  -  which 


8!) 


JIAIUFFS. 


*(UIKHT  ATTORNKV 


'itnte  on  whicli 
0.    D.,  before 


ntl'oct,  T'h  baillfur  defundu  cluiiii  wuh  in  fitn- 
loinplution  ol'liiw,  .i'f;iHtoi'o(n)ol'oi'o  B'm  hypo- 
tluu!,  mill  llmt  T.  i'oiiHU(ju<!ntly  luul  a  rinlil  lo 
III!  collonittMl  in  prttliji'tiiicd  to  Jl.  Jlwine.  if; 
DelMe  H  Q.  L,  K.  i;ir>.  H.  (;.  It.  IHH2. 

'2'''.  In  uniitliitr  eami  tlio  {ii'otlidiiotui'y  cul- 
l()('ut(»l  twoci'e(lit()rn/(ror«/a,  on  tlm  princiiilii 
tlint  tint  titht  uniKir  which  tlio  (u'opoity  ninrt- 
ga>;oil  liy  thoilot'tindiint  waHU(U|uii'(M|,  wtiHoniy 
rojjistiirotl  after  thii  loj^istriition  of  the  two 
deeds  of  mortgiig(>,  viz :  on  the  .'ird  Nov.  1870  ; 
on  contestation,  the  cotlociition  wits  .not  asidi' 
and  the  report  of  distrihtition  ordeniil  to  1m^ 
amended  on  the  ground  that  the  elauHtt  in 
ijueMtion  of  Art.  2(Hi8,  (contains  only  a  condi- 
tion HUBponding  the  right  of  rcgiHtorod  cre- 
ditors, and  that  m  soon  aH  the  deed  under 
which  the  mortgage  projjerty  is  ac(|uired  in 
regiBtcred,  the  creditors  retain  their  right  of 
procodenc(?  lunongxt  themselves  according  to 
the  itdte  of  the  registration  of  their  rospcic- 
tive  titles  (1)  lieiiaud  d-  Raymond,  8.  (>.  L.  li. 
149.  S.  C.  187a. 

24.  In  another  case,  howeviir,  a  distinction 
was  drawn  hotwoon  a  conventional  and  a 
legal  or  judicial  hyjiotheauo  with  respect  to 
the  application  of  the  rule  in  question.  In 
that  case  th^  opposant  in  1864  ceded  to  the 
defendant  an  immovoahlo  property  in  consi- 
deration of  a  life  rent  of  $10,  repiesonting  a 
capital  deht  of  $IGf).()7,  and  in  Ajjril,  1873,  he 
coded  to  the  defendant  another  immoveaMe 
in  consideration  of  a  life  rent  of  $0,  rfTi'  ,ent- 
ing  a  capital  of  f  I0().  Both  of  the.«  ,  msfers 
remained  unregistered  until  August,  1881.  At 
a  judicial  sale  of  the  properties  thus  ceded  to 
the  defendant,  the  opposant  tiled  his  opposi- 
tion afin  de  charge,  asking  that  they  be  sold 
subject  to  his  lien  for  the  life  rent  in  each 
case.  The  plaintiff  contest. -d  the  oppositions 
on  the  ground  that  the<'l  lini  of  the  opposant 
remained  unregistered  until  after  the  oppo- 
sition had  been  filed,  and  that  on  tlie  contrary, 
he  (the  plaintifti  hadregistored  his  judgment 
prior  to  the  seizun!.  The  opposant  relied  on 
the  clause  of  the   Art.   2098   (2)  aufl   cited 


HANKING.  no 

I'neaud  A  Connlun/  in  Huipjiort.  Ife/d  dismis 
MUig  the  opfiosition  and  niiiintuin  the  i)roten- 
tions  of  Plaintiff,  that  tJu,  ruling  of  I'acuud  .fe 
'"nil'inj  did  not  apply,  inasmuch  as  the 
I  liiiMliU  s  hypothe(|iie  arose,  from  a  judgment 
and  was  not  eovered  by  (Im  terms  of  the 
article.  Vidal  A  Demtr»,  8.  i^.  L.  R.  177.  h.  c. 

I  HiS  I  . 


U.\l-I-  DIIKSSHS. 

I.  Not   "drdi-.ahv  and  nkcbssakv  vvKARiNo 
Ai'i'ARHi,,"  6'«eEXE0ri'l()N,  E.xkmi'tions. 


BALLOTS. 

1.  <:ou.\TiN(j  01-  nee  ELECTKJN  LAW. 

BANK  Dia'OSITS. 

i .   POWKKS  OK   UANK    CONCERNINO   see   HANKS. 


(1)  The  decisions  on  the  interpretation  of  this  clause 
of  the  Code  are  cout1ii;tiug.  The  weight  of  authority 
however  appears  to  he  infavorofthe  Holdings  in  Raci- 
nc &  Deliale.whioh follow  Pacaud &  Constant  (II  Dig. 
<i50-51).  Tiie  decisions  which  appear  to  be  in  con- 
tlict  with  them  are  not  directly  so.  In  Charlebois  & 
La  6WWW  de  Construction  QI  Dig.  647-34)  the 
vendor's  title  had  been  registered  by  the  mortgagee 
lor  the  very  purpse  of  giving  effect  to  the  mortgage, 
Imt  without  reference  to  the  vendor's  claim  ;  Adam 
iind  Flanders  (II  Dig.  648-41)  refers  to  a  hypothec 
Sfrauted  by  the  vendor  and  not  by  the  purchaser  ; 
while  the  case  of  Keiiaud  &  l{aymond  iu  the  text 
though  apparently  deciding  in  favor  of  the  mortgagee, 
by  giving  to  the  registration  of  the  purchaser's  Title 
;»  retroactive  effect,  does  not  arise  in  the  same  way, 
and  was  not  evidently  regarded  from  the  same  point 
uiview.    ijki. 

(1)  All  acts  inter  vivos  conveying  the  ownership 
i>t  an  unmoveable  must  be  registered  at  length  or  by 
memorial.  In  default  of  such  registration  the  title 
of  conveyance  cannot  be  invoked  against  any  third  i 


BANKING. 

I.   DiSCOlJNTINO   NOTKS    DOBS  NOT  CONSTITi'TK 

2")  The  plaintiff;  11  building  Society  had 
advanced  money  anrl  in  renewal  of  the  loan 
and  seimrity  therefor  had  discounted  the  notes 
on  which  it  sued.  The  action  was  contested 
on  the  ground  that  the  Society  had  no  power 
to  di.scount  notes.  'IIk^  idaiiitiff  relied  upon 
the  Act  of  Quel)ec  3(1  Vie.  Cap  78.  i.enaitting 
the  Society  to  invest  its  surplus  funds  intw 
aha  m  loans  to  persons,  whether  shareholders 
or  not,  and  on  any  security,  personal  or  real, 
which  may  bo  deemed siiffi.-ient  to  the  Direc- 
tors of  the  Society.  Held  reversing  the  judg- 
ment of  the  Court  below  that  discounting 
notes  was  not  engaging  in  banking,  and  was 

among  the  powers  so  coi  forred La  SocUM 

permanenie  diairicl  d'lbtrviUe  and  Rossiter, 
4.L.N.  269.  S.C.K..  1881.  ' 


party,  who  liiis  purchased  the  same  property  from  the 
same  vendor  for  a  valuable  consideration,  aud  whose 
title  IS  registered.    Registration  has  the  same  ctfect 
between  two  donees  of  the  same  immoveable.  Every 
conveyance  by  will  ofan  immoveable  must  be  regist- 
ercd  .  ither  at  length  or  by  memorial  (with  a  declara- 
tion ot  the  date  of  the  death  of  the  testator).   The 
transmission  of  immoveables  by  succession  must  be 
registered  by  means  of  a  dei  laration  setting  forth  the 
i....n.. ...  ..r...  „.,,,   ,„^  u^„._.  j,£-  rsiationsnip  M  tne 

deceased,  the  name  of  the  latter,  the  date  of  his 
death  and  lastly  the  designation  of  the  immoveable. 
(80  long  as  the  right  of  the  acquirer  has  not  been 
registered,  all  conveyances,  transfers,  hypothecs  or 
real  rights  granted  by  him  in  respect  of  such  immo- 
veable are  without  effect,) 
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^^I.  Bankino  act  amended,  see  46  VICT,  CAP 

il.  Calls. 

III.  Deposit  in 

iV.  Forfeiture  op  shares  in 

V.  Lien  of  for  advances 

VI.  Liquidation  of 

t»=^^^'    ^°''  ^^""SCTED   BY   THE    KNOWLEDGE   OF 
ITS  OFFICERS  INDIVIDUALLY. 

VIII.  Petition  to  annul  charter. 

lA.  KIOHTS    op  on  WAREHOUSE  RECEIPTS  See 

Warehousemen 
jjjfy!^*-^  ON,  see  LEGISLATIVE   AUTHO- 

Vw!c^39.'        "*  ""  "^"^^  'NSOLVBNT,  C.  47 

IL  Callii, 

26  Action  by  theliquidatorofthoMochanics 
Bank,  insolvent,  to  recover  from  defendant 

£rr  ''^V'^^'  being  the  balance  due  on 
his  subscription  of  50  preferential  shares  in 

vfc  rfw9'*«"^^^"'^''"'^y-  Plea  that  by  39 
Xh  „  !?•  ^•^'-  ^^*';  2'  a  by-law  had  to  be  p^ 
sed  authorizing  the  issue  of  the  proferentkl 
stock  and  that  no  such  by-law  was  pZed 
and  that  the  Act  could  only  have  effeTon 
acceptance  by  shareholders  by  resdution 
passed  at  a  special  general  meeting  of  sCe 

Daid^un  «  Tt  ^'^^  ^^"^'  ^'f  ">e  holders  of 
paid  up  stock  present,  and  no  such  meetimr 

fi  ^  f  "®^  °l  ^^^'^ '  that  no  by-law  by  a  qS 
fied  board  of  directors  was  ever  pass  Jdaffo 
ming  the  issue  of  the  said  stock :  and  that 
moreover  defendant  was  not  liab  e  for  the 
additiona  caUs  pretended  to  be  due  under 

Act    °^^^  ^l^ry  •"*"«««  of  the  ba^S 
Act.    Jled,  that  as  defendant  himself  harf 

the  ?ssufofte  r  """"  hi-elfaulhoritd 
them  ^L  [  H®  ^^''''■^^'  ''"•^had  taken  fifty  of 
thnt  fv,t    1  '^•?''^'^^'*  dividends  on  them 
that  the  plea  did  not  come  with  a  good  giTe 
from  him  and  must  be  overruled.  Judemont 

inliXr^uJJ''-  Cap.  5  sec  34  (Bank- 
vFa       u  ,^  there  must  be  an  interval  of 
30  days  between  the  making  of  calls  on  fVi' 
shareholders,  a«  well  a.  an  iiftervalofsS  d  tvs 
between  the  dates  fixed  for  payments      «« 
chdaga  Bank  &  Robertson,  6  L.Tso?;  Q  B.' 

III.  Deposits  in. 

tivS  ot&iafe  Tl  r'.-»\repre-nta. 
grand^hilS^eifU  of  T'b  td'''^'  T 
"/''^"d  wife  of  her  husband.  At  he  d  °ith  of' 
A  B  there  rema  ned  as  part  of  the  pranertv 
of  the  community  certain  ,■««!  e-Ht^  /f 
Tt  B^tt !t  Th""'^^' h^t-thehulband 
<leafh.  By  h  win  he  left  W-'  ''  ""'"  his 
hisaecond^wire,^SkVhtd1i!K^^^^^ 
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oTl'nt^''  '^'"/"«"<«'>«-   The  estate  turned 

Sow  wffh'".f '^°*'   ''"'  nevertheless  the 
widow,  with  the  consent  of  the  creditors 

paid  into  one  account  m  the  hands  of  appel- 
lant,  amounting  to  $25,000  in  all,  of  which  the 

[hafth?"''  '^"'"^"'^  ^^'f-  The  Ck  pleadJd 
hit^^l  '""""^  """^  deposited  with  them  as 
being  the  money  of  the  husband's  estate^n,! 
the  bank  could  only  pay  it  out  to  that  estate 
however  represented ;  md  that  the  hefrs  of 
the  first  wil^  had  allowed  the  proceods  of  th« 

proSf  o^fTr-^  *?  be  mixe^dTptlth  tt 
rnnwl^f       ^°  insolvents  estate,  and  thev 

out  of ?hi  ""'"^  ^Ti"  "^'^  "'^hn  their  monej 
out  of  the  assets  of  the  estate.  Held  raver 
smg  the  judgment  of  the  Court  below  that  as 
the  moneys  deposited  in  the  bank  were  not 
deposited  by  or  in  the  name  of  the  su^cessfon 
"^-.'^PreseDtatives  of  the  late  A.  b"  but  bv 

fi^i^T"'","^ '^^  «"««essionofthehut 
band,  to  whom  alone  the  bank  was  accoun? 

of  tlL  T\  *"  '^'  ^"^^  ^'^  "o  noinrany 
ot  the  said  moneys  being  claimed  by  the  said 

succession,  until  long  a4r  the  deposits  h^ 

ceased  to  be  made,  that  until  such    noS 

they  were  entitled  to  treat  the  said  monevs 

a^  be  ongmg  to  the  said  succession,  suCct  to 

01  s  of  the  estate  of  the  husband.    Jianm^ 
B  ?88T         '"■  *  ^"'''^'^''  2^  ^-  C-  J-  110.  Q- 


'\. 


IV.  Forfeiture  of  shares  in. 
V.  Lien  of  for  advances. 

wharf:  yard,  harbor  or  oUer  pk^ 


countJ  by  such  bauk    in  A,!  ,       ^^  °^  ""t"  'I's* 
hfl,in..""i^,!-i.-"-     "?•  '"  tlie. regular  courao  of  its 

ana  sutii  bUl  of  lading  «iK!cificatiou  or  receipt  being 


''■'■■'<"*»•« 
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U 


pledge  of  the  logs  was  made  for  a  previous 
intebdedness,  or  if  they  were  not  held  by 
virtue  of  a  transfer  of  a  receipt  by  a  cove 
keeper,  or  by  the  keeper  of  any  wharf,  yard, 
harbor  or  any  other  place  in  Canada  within 
the  meaning  of  said  Act.  Eoss  &  Molson's 
Bank,  2  Q.  B.  E.  82.  Q.  B.  1881. 

VI.  Liquidation  op 

31.  In  two  ca.ses  the  respondent,  plaintifif 
in  the  Court  below,  sued  the  petitioner 
defendants  in  the  Court  below,  who  was 
alleged  to  be  debtor  of  the  Bank.  The  decla- 
ration alleged  the  insolvency  of  the  Exchange 
Bank  and  its  liquidation  under  the  Statute  of 
Canada,  45  Vic.  Cap.  23,  the  indebtedness 
of  the  petitioners,  with  conclusions  accord- 
ingly. The  petitioners  pleaded  dilatory  ex- 
ceptions on  the  ground,  that,  if  true  as  alleged 
in  the  declaration,  they  were  "  contributo- 
they  were  so  under  the  Statute,  and 


ries       _  „      __^   __ ^ ^ 

before  any  suit  could  be  taken  against  them 
they  must  be  settled  on  the  list  of  contri- 
butories  to  the  Bank  as  provided  in  the  act. 
Admissions  were  filed  that  the  petitioners 
were  not  settled  on  any  listoicontributories. 
Held  not  necessary  and  exceptions  dis- 
missed. Acer  &  Exchange  Bank,  7  L.  N.  346, 
Q.B,  1884. 

VII.  Not  affected  iiy  the  knowledge  op 

ITS  OFFICERS  INDIVIDUALLY. 

32.  To  an  action  on  a  cheque  the  defen- 
dant pleaded  inter  alia  that  the  checjue  was 
given  as  a  compromise  of  a  criminal  prosecu- 
tion brought  against  defendant  and  six  other 
Directors  of  the  consolidated  Bank  for 
making  false  and  fraudulent  returns  ;  that 
the  bank  paid  the  money  to  one  M.  and  his 
solicitor  who  were  bringing  the  prosecution. 


BO  acquired,  shall  vest  in  the  bank  from  the  date  of 
the  acquisition  thereof,  and  all  the  right  and  title  of 
tlie  last  previous  holder  thereof,  and  if  such  holder 
be  the  agent  of  the  owner,  within  the  meaning  of 
the  fifty-nmth  chapter  of  the  CousoUdated  Statutes 
of  the  late  Province  of  Canada,  then  all  the  right 
and  title  of  the  owner  thereof  to  or  in  such  cerial 
grains,  goods,  wares  or  merchandise,  subject  to  l-.is 
right  to  have  the  same  re-trausfcrred  to  him,  if  such 
bill,  note  or  debt  be  paid  when  due,  and  in  the  event 
of  uon  pavment  of  such  bill,  note  or  debt  when  due, 
such  bank  may  sell  the  said  cerial  grains,  goods, 
wai'ca  or  merchandize  and  retain  the  net  iiioceeds,  or 
much  thereof  as  will  be  equal  to  the  amount  due  to 
the  bank  n\m\  such  bill,  debt  or  note,  with  interest 
and  costs,  returning  the  ovcrjjlus,  if  any,  to  the  wr- 
soii  from  whom  such  instninient  was  aociuired  bv 
the  Bank.    34  Vic.  Cap.  5.  S.  46. 

No  transfer  of  any  such  bill  of  lading,  specification 
of  timber  or  itceipt  shall  be  made  under  this  Act  to 
secure  the  payment  of  any  bill,  note  or  debt,  unless 
sue!',  bi'.l,  iint^  or  d«ht  ]-^  Tifg.^-iated  or  contracted  at 
Mie  time  of  the  acquisition  thereof  by  the  bank,  or 
upon  the  undei'standing  that  such  bill  of  lading, 
specification  of  timber  or  receipt  wouldbe  transferred 
to  the  bank,  but  such  bill  note  or  debt  may  be 
renewed,  or  the  time  of  thepayment  thereof  extend- 
ed without  oll'ectiug  such  security.  S.  47. 


and  that  this  took  place  with  tlie  full  know- 
lodge  of  the  bank  of  all  the  facts  and  that 
therefore  the  cheque  was  illegal  and  they 
could  not  recover  on  it.  The  court  found 
that  the  money  was  paid  under  the  cir- 
cumstances above  stated,  but  that  the  bank 
had  no  knowledge  of  the  alleged  compromise 
as  the  personal  knowledge  of  the  President 
could  not  be  opposed  to  the  bank,  and  the 
bank  was  not  bound  by  the  acts  of  the  pre- 
sident in  his  individual  capacity,  and  there- 
fore had  no  cognizance  of  the  pretended 
compromise  at  the  time  the  money  was  paid. 
Bank  of  Montreal  &  Rankin  4.  L.  N.  302. 
S.C,  1881.  ' 

VIII.  Petition  to  annul  charter. 

33.  On  the  question  of  scire  facias,  and 
proceedings  against  a  corporation  for  forfeit- 
ure of  its  charter,  see  the  arguments  and 
decision  of  the  Attorney  General  of  Canada 
in  the  case  of  Sarazin  &  St.  Uyacinthe,  28. 
L.  C.  J.  270.  1881.  ' 

IX.  RiOHTS  OF,  ON  WAREHOU.SE  RECEIPTS. 

34.  The  Bank  Appellant  held  two  ware- 
house receipts  granted  by  the  insolvent  to 
the  Mechanic's  Bank,  and  transferred  to 
Appellants.  The  validity  of  one  of  the  receipts 
was  contested  on  the  ground  that  it  appeared 
that  the  receipt  was  given  by  the  insolvent, 
that  he  was  not  a  warehouseman  and  could 
not  give  such  a  receipt  and  keep  possession 
of  the  goods.  Held  that  by  the  statute  34 
Vict.  C.  5.  S.  48.,  the  owner  of  goods  giving  a 
warehouse  receipt  ,ts  warehouseman  is  put  in 
the  same  position  as  any  other  warehouseman, 
and  that  under  Sec.  50,  the  bank  does  not 
forfeit  its  right  of  pledge  by  not  selling  the 
goods  within  six  months,  Molsons  Bank  & 
Lanaud.  6  L.  N.  263  &  2.  Q,  B.  R.  182.  Q.  B 
1881.  ^ 

X.  Tax  on. 

35.  By  the  Act  45  Vict.  (Q)  Chap,  22, 
"  to  provide  for  the  exigencies  of  the  public 
service  of  the  Province  ofQuebec,"  a  tax  was 
imposed  on  every  bank,  insurance  company, 
and  other  commercial  corporation,  doing 
business  in  the  Province.  The  tax  waa 
imposed  in  proportion  to  the  paid  up  capital 
of  the  banks,  together  with  a  tax  on  each 
office,  etc.  Some  of  the  Corporations  inter- 
ested in  the  cases  here  determined  have 
their  principal  offices  out  of  the  Province, 
and  some  were  incorporated  in  England  and 
some  in  the  United  States.  In  some  cases 
the  stock  is  held  chiefly  by  persons  not 
resident  in  the  Province  of  Quebec.  Held  by 
the  majority  of  the  Court  confirming  the 
judgnwat  ol  the  Superior  Court  M.  L.  K.  1  S. 
C.  32  : — That  the  taxes  imposed  on  Corpora- 
tions by  the  Act  in  questions  are  personal 
and  direct  taxes  within  the  province  and 
such  as  are  authorized  by  sect.  92.  sub-sect. 
2  of  the  B.  N,  A.  Act  1867.    A  corporation 


95        BENEFIT  SOCIETIES. 

doing  business  in  the  Province,  is  subject  to 
taxation  under  Sec.  92  sub-sect.  2,  though  all 
the  shareholders  are  domiciled  out  of  the 
iTovince,  and  that  even  assuming  that  the 
tajtes  m  question  should  ue  considered  as  not 
falling  withm  the  denomina'Jon  of  direct 
taxes.the  local  legislature  had  power  to  impose 
the  same,  inasmuch  as  they  were  matters  of 
a  merely  local  or  private  natui-e  in  the  Pro- 
vince, withm  the  meaning  of  the  B.  N  A 
Act  (sect.  92.  sub-sect.  16.  The  Ivorth  British 
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I.  Formation  of. 


r  ^h  ^/'^^l'"^  "''  ""  ^«E.v  Insolvent,  see 


BAR. 

I.   Act  RESPECTINO  AMENDED,   SCC   Q.  47    ViC. 


BARGAIN  AND  SALE-5ee  CON- 
TRACTS, SALE,  &c. 


BARGES— 5ec  MERCHANT 
SHIPPING. 

BASTARDS-5fe  ILLEGITIMATE 
CHILDREN. 

BATiMENTS_5ee  SHIPS,  MER- 
CHANT SHIPPING. 

BEACHES-5^e  RIVER  DEACi'ES. 

BEET  ROOTS. 

T.  Cultivation  of,  see  Q.47  Vk.,Cai..  20 
Vut  CAT25y  """  "'"'"^^''"'^  "'•'  *«e  Q.  45 


^ti  n.pafe«srs°3*'^*^  •'^^°  -' 

into  a  s^'?pW„'°m'''  "^P^i^onsniaj  unite  tlieuwelves 
faL.n  women  S'  ?«,  fi    '*''"''  ^'^  reformation  of 

11.   POWEHS  OP. 


36.  Benefit  societies  organized  under  C.  71 
♦L        '  "^f  *,  restrain  their  operations  to 

^«^eA<  ««cje<y  V.  Buffre.  11.  R.  L.  34^  CC 


BEQUESTS. 


I  oibSrwi^s:  &  ""'  **^  ^^IMENTS,  LE- 


BETS- 


-See  GAMBLING  TRANSAG- 
J.iv-/iNo. 


I.  Seizitre  op  jioney  due  for. 

^^7.  A  judgment  creditor  has  the  risht  to 

onT  'I-  ^/i^^  °^^^^'^  P'^'-tie^  the  amount 
oiSn^!!*"'^  they  have  lost  to  thedefendant 
on  a  horse  race  and  which  they  are  readvand 

228  a^C  ,7s'8^;    ^'''''""'  *  BrandXlX 


BENEFIT  OF  INVENT0RY-5«. 

SUCCESSION. 


BENEFIT  SOCIETIES. 
1.  Formation  OF. 
I  f .  Powers  op. 


BIDS— See  SALE. 


BlDDING-5ec  SALE. 


tUDicrAi,. 


BIGAMY-5ee  CRIMINAL  LAW. 


07    BILLS  OF  EXCHANGE,  &c         BILLS  OF  EXCIIANaE,  &c.    98 


BILAN. 

I   to  CASES  OF  Capias,  see  CAPIAS,  decla- 
ration OP  ABANDONMFNT. 


BILLETS— 5.?c  BILLS  OF  EXCHANGE 


BILLS  OF  EXCHANGE  AND  rROMIS- 
SORY  NOTES. 

I.  Accomodation  Paper. 

II.  Action  on. 

III.  Alteration  ok. 

IV.  By  (Corporations. 

V.  Cheques. 

VI.  Composition  Note.s. 

VII.  Consideration  por. 

VIII.  Endorsement. 

IX.  Liability  op  E>.    iksbrs. 

X.  Mature!  Tnsolvencv,   aee  INSOL- 
VENCY wh/ s  '   ;-..surDTES. 

XI.  MaTL' w'-fv  OF, 

XII.  NULLITIUS  I.V. 

XIII.  Obtained  by  fraud. 

XIV.  Presentation  op. 

XV.  Proof  in  matters  of. 

XVI.  Protest  of. 

XVII.  Rights  op  third  holder. 

XVIII.  RioHTS  of  transferee, 

XIX.  Stamps. 

XX.  Stamp  duty  repealed  see  C.  4fi  Vic. 
Cap.  21.  ' 

XXI.  Value  received, 

XXII.  What  are. 

1,  ACCOJIODATION   PAPER 

38.  Action  by  respondent  against  the 
maker  of  a  promissory  note  for  $(550  at  four 
months  payable  to  the  order  of  J.  S.  and 
endorsed  by  S.  to  the  bank.  Plea  that 
this  note  was  made  by  him  for  tlie 
accomodation  of  8.  that  he  never  had 
any  value  for  it,  with  that  S.  promised  him, 
the  defendant  that  he  would  pay  it,  and  that 
ho,defendant,  would  not  be  troubled  about  it. 
Held  thai  the  contract  expressed  on  the  face 
of  a  nenotiable  instrument  cannot  be  varied 
without  an  express  agreement.  Knowledge 
that  the  parties  to  a  note  occupy  between 
themselves  a  relation  different  from  that  ex 
pressed  on  the  face  of 'the  note,  is  not  svffi- 
cient  to  alter  their  relations  to  a  third  party 
having  nuch  knowledge.  Scott  &  Quebec  Bank. 
7.  L.  N.  343,  Q.  B,  1884. 

II.  Action  on 

39.  To  an  action  on  his  promissory  note 
the  maker  pleaded  that  he  had  sent  the  mo- 
ney to  the  endorser  when  it  was  made 
payable,  before  maturity  ;  that  he  had  made 
other  notes  to  the  order  of  the  same  person 


and  sent  the  money  in  that  way,  and  they 
were  always  retired  j  that  when  the  present 
noie  fell  due  there  was  money  enough  at  the 
endorser's  credit  in  the  plaintiffs  hands  to 
pay  it  and  it  was  actually  paid,  though  not 
withdrawn.  The  endorser  subsequently  assi- 
gned. Held  that  there  was  nothing  proved 
in  the  way  oi  payment  to  the  Bank  and  the 
payment  to  thu  endorser  was  no  answer. 
Banque  du  Peuple  &  Viau.  4  L.  N.  133  S.  C. 
1880.  ' 

40.  The  case  came  up  on  the  merits  of  an 
exception  declinatory  by  M.,  living  in  the  Dis- 
trict of  Richelieu.  lie  pleaded  that  his  co- 
defendant  had  no  interest  in  the  case,  and 
ho  was  only  summoned  in  order  to  give  the 
Court  jurisdiction  at  Montreal.  The  action 
was  against  M.,  maker,  and  P.,  endorser,  of  a 
note.  P.  did  not  receive  notice  of  protest  for 
non-payment,  hut  it  was  alleged  that  he  had 
waived  i)rotest.  The  evi<lence,  howevoi,  was 
to  the  effect  that  P.  had  not  waived  protest, 
and  therefore  was  not  liable.  The  court  was 
ofopinion  that  the  action  had  been  taken 
against  P.  solely  in  order  to  withdraw  the 
defendant  M.  from  his  natural  judge,  and  the 
ordinary  rule  which  would  allow  M.  to  be 
sued  out  of  his  own  district  (C.  C.  P.,  38)  did 
not  apply.  His  Horjur  referred  to  fJilbert, 
Procedure  Civi's,  Art.  .TO,  p.  65.  N.  81  (Code 
Nap.)  The  exception  was,  therefore,  main- 
tained. Baxter  d  Martin,  7  L.  N.  78,  S.  C. 
1882.  ' 

41.  Action  for  the  recovery  of  the  amount 
of  a  promissory  note  for  goods  sold  and 
delivered  to  the  defendant  in  the  United 
States.  Per  curiam.  The  defendant  de- 
murs to  the  action  on  the  gi-ound  that 
it  is  not  alleged  that  the  note  was  duly 
stamped ;  tliat  a  demand  of  payment  was 
made,  and  other  reasons.  It  is  alleged  that 
the  note  was  made  and  delivered  conforma- 
bly to  the  laws  of  the  place  were  it  was  ma- 
do,  and  this  is  sufficient.  It  is  also  alleged  in 
the  declaration  that  by  the  law  of  the  State 
of  Massachusetts,  it  is  not  necessary  to  pre- 
sent a  jiromissory  note  foi-  payment,and  thitt 
the  maker  may  be  sued  without  present- 
ment, and  the  court  holds  that  the  allega- 
tions of  the  declaration  are  sufficient  and 
dismisses  the  demurrer  with  costs,  Beebe  A 
Mahon.  S.  C,  1884. 

111.  .\l  teration  ok. 


42.  Case  of  La  Banque  VUl •■Marie  A  Pri- 
mean.  (II.  Dij;.  108-45,)  repoi'ed  in  extenso 
4.  L,  N.  19.  26  L.  C.  .1.  20.  Q.  B.  :880. 

43.  Action  for  the  recovery  back  of  a  sum 
of  money  paid  to  the  bank  by  the  plaintiffs, 
drawers  of  a  bill  dated  Montreal  upon  one  B.  in 
Ontario,  which  bill  the  Bank  discounted  for 
the  plaintiffs  in  March  1877.  Hf.ldihntvshi^r: 
a  bill  has  been  accepted  and  delivered  to  tljR 
holder,  the  date  of  acceptance  cannot  be 
altered  without  the  consent  of  all  the  parties 
to  the  bills.  OgiMe  &  Quebec  Bank,  5  L.  N. 
183.  S.  C.  i8»2. 

I) 
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iV.  By  Corporation 

n  n    ?-n  •^■^')  "^Vorted  in  full  25  L.  C.J.  256 

45.  Action  on  J,  promissory  note  against  an 
ncorporated  company,  the  note   being  al- 
leged   to    be    made    by    and    through    the 
manager  and    the    President   of  the  Com- 
pany.   The  defendants  pleaded  the    gene- 
ral issue   unaccompanied   by   affidavit     At 
tlie  Enqueto    the   defendants  did    not  ap- 
pear, the    plaintitf-  made   no  enquete,  and 
judgment  was  rendered  on  the  note.     In 
review    Per  Ouriam.-lt  is  quite  true   that 
without  an  affidavit;    required  by  Art.  143, 
<  .  (-.  F.,  the  defendants  could  not  put  in  issue 
the  genuineness  of  the  note  or  of  the  siena- 
ures  thereto,  but  no  affidavit  is  required  to 
the  denial  of  the  quality  of  the  person  signinc 
or  m     'iig  a  promissory  note  in  the  name  of  an 
incc  j,orated  company,  or  to  the  denial  of  the 
allegea  fact  that  these  persons  were  duly 
authorized  to  sign  promissory  notes  for  the 
Company.  It  was  therefore  incumbent  upon 
the  plaintiff  under  the  general  issue  to  prove 
that.  J.  C.  was  the  manager,  andT.  M.  the  Pre- 
sident of  the . St    Lawrence  Stea^  Navigation 
(.o   and  that  tht^o  two  j-ersons  were  logallv 
authorized  to  make  the  said  note.  This  proof 
was  a  1   the  more   necessary  owing  to   the 
special   ei-m.s  of  the  Statute  of  Canada  (1875) 
.ih\w  Lap.  Si,  which  requires  that  promis- 
soo- notes  to  be  binding  upon  the  Company, 
^hall  be  ina.ie  by  .some  officer,  agent  or  ser- 
vant of  the  Company  in  accordance  with  some 
resolution  or  regulation  and  within  the  powers 
ol  such  officMM',  agent  or  servant  under  the  by- 
laws of  the  Coinpany    Delane;,  &  St.  Lawrence 
Meam.  Aavtgation  Co.  8,  Q.  L.  R.  29.  S.  C,   R 


100 

IfnHnf  ®?!L"«  ^^^.  ''^^'J"^  ^"'l  also  by  want  of 

mc.  c  188?''    '*•  ^"^  *  ^"""'''  « ^-  N- 

VI.   COHPOSITrON  NOTKS. 

r^M'A^^l  endorser  of  composition  notes  is 
not  discharged  by  the  mere  fact  that  the 
SS'flf  creditors  have  secretirstipu 
lated  with  the  debtor  that  he  shall  pay  them 
an  amount  in  excess  of  the  composition  rate 

position,  and  especially  wi.erethe  endorser^, 
the  consideration  of  his  endorsment.oCe^ 
a  transfer  of  the  in.solvents  entire  stock  in 

sS  on'tr^^**  "''-'» .'»«  still  retlinJd  when 
TZL       ■        '.'"mposition  notes ;    but    the 

that  ?b«  "  '!!  i""l  ^^  * reductionof  all  sums 
that  the  creditor  has  received  in  excess  of 
Uie  composition  notes  Martin  &  Poulin,t 
^.y.M,&\  Q.  B.  R.  75.  Q.  B.  1880. 

VII.  Consideration  for. 


40.  In  an  action  on  a  note  signed  bv  the 
President  of  a  Company  the  proof  is  on  the 
<  -ompany  to  disprove  the  authority  of  the  Pre- 

L  ?i?T:"c.tiS'''''^'^"'"^^" 


50.  Appellant,  assignee  to  the  insolvent 
estate  of  one  B.  sold  the  stock  in  trade  to  his 
own  father  who  paid  part  cash  and  eave  a 
TlV^I  insolvent  ;^r  the  balance.^  £w 

tfonfJ^the^n^/"*''^**-"'  ^''^  g-'^d  consider* 
tion  tcr  the  note,  and  in  any  case  the  resnon- 

dent,  who  represented  her  deceased  husband 
the  insolvent,  could  not  refuse  to  pay  the 
not^  without  returning  the  goods.  EZ^x 
k  Bourassa,  1  Q.  B.  K.  305.  Q.  B   I88I 

.)J.  It  IS  not  necessary  for  the  norson  r».n 

cueing  a  bill  or  note  t^  prove  coSeraCn 

f  the  instrument  contains  the  words  "value 

recerved,'- unless  fraud  be  alleged  and  proved 

sfet'c  r!"883.'-   »'«'*'-*'^  ^«A««,  6  L.  N 

Vn.  Endorsement. 


V.  (;heqi-ks. 

^»f  ■  i^^"*"^  '"/".  "''•'''"  ""  *  '^f'mc  the 
defendant  pleaded  infer  alia  that  the  order 
in  question  was  not  really  a  cheque.not  boinc 
against  money  on  deposit,  but  an  overdraft 
or  advance  made  by  the  bank._i7,.W  that  it 
was  nevertheless  a  cheque.  Bank  of  Montreal 
&  Rail  '.in  4  L.  N,  302,  S.  C.  1881. 

48   Defendant  H.  gave  to  the  other  defen- 
dant 0.  a  cheque  for  $75  on  the  Union  Bank 

?J'°r''P'i"'*'^'*-  ^'  endorsed  itovor  to  plain- 
tift  who  did  not  present  it,  until  some  twelve 
days  after  its  date,  when  it  was  refused  for 
wants  of  funds.   Some  .^aya  •ftom^ard-  •'•  wa- 

f.ZTTf/^""'  '"">  ^^^  same"resuirand 
protested  for  non  payment.  H.  then  had  left 
the  country.  On  action  against  C.-Held  that 
defendant  was  liberated  by  want  of  diligence 


.•)2.  A  though  It  is  the  rule  that  the  res- 
ponsibility of  endorsers  of  a  negotiable  iiism- 
ment  is  according  to  the  order  of  the^  endor- 
sement, this  rule  is  not  invariable  and  Kay 
be  sho^vn  by  ordi.mry  proof  that  the  endom 
ments  occurred  in  such  order  bymisSe,  or 
thattnere  was  an  understanding  between  the 
enHorsers  that  their  liability  would  not  follow 

tiltVir^B.'^il^^:  ''"''"'^  ^«^^'''' 
53    G.  who  waa  not  a  partv  to  the  note  in 

^TTS''  '".'^  ^''  P''^^^'^'""  beforeSatu 
rity,  a^  collateral  security.    The  payee  subs* 

quently  became  insolvent,  and  G^  before  mt 

tunty  of  the  note,  obtained  from  the  mX. 

a  transfer  of  all  the  insolvent's  assets     E 

that  G  might  sue  the  maker  on  the  instru- 

rcSnfficA""*  ?."'^""^^'  ^"-^  where'there 
.'!u.'^^""'°*  "f  evidence   on     the   Question 

«-,?  u    ■ ""  ^°«="n''y  "•*«  or  has  not  been  satis-" 

Slttr^T"^  ^\^  PO^ewion  of  the  uncan- 

the  scaleTn'biy  *^'  '']>*™'*"*  ""S'^*  ^  t"™ 


\ .  .  i. 
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VIII.  Liability  op  endorsers. 

54.  The  defendant  endorser,  being  sued  on 
a  promissory  note,  pleaded  that  he  had  en- 
dorsed for  credit,  and  that  the  plaintiff  (a 
subsequent  endorser)  had  guaranteed  the 
prior  endorser  that  he  would  see  the  note  paid. 
Held  not  proved,  it  appearing,  among  other 
things^  that  the  delendant  had  by  a  letter  to 
plaintiff  personally  guaranteed  due  payment 
of  the  note  in  question.  Willett  &  Court, 
6  L  N.  204,  Q.  B.  1883. 

.'iS.  Where  several  persons  mutually  agree 
to  give  their  endorsements  on,  a  bill  or  note 
as  co-sureties  for  the  holder,  who  wishes  to 
discount,  they  are  entitled  and  liable  to  equal 
contribution  inter  se  irresiieotive  of  the  oider 
of  their  endorsements.  Macdonald  &  Whit- 
Jield,  6  L.  N.  278,  P.  C.  1883. 

56.  Appellant  and  if  spondant  were,  in  the 
year  1875,  directors  ot  a  trading  corporation 
known  at  the  St  John's  Stone  China  Ware  Co. 
which  carried  on  business  at  St  John  in  the 
district  of  Iberville.  The  Company,  at  that 
time  owed  the  Merchants  Bank  of  Canada 
upwards  of  $17,000.  The  appellant  was  pi'csi- 
dent  and  had  endorsed  the  Company's  pro- 
missory notes  tor  its  accommodation  to  the 
Merchants  Bank  to  the  amount  of  $65,000 
besides  giving  his  per?-'nal  guarantee  to  the 
bank  for  overdrafts  of  the  Company,  on  ac- 
count current  to  the  extent  of  $10,000.  The 
Company,at  this  juncture  being  in  want  of  fur- 
ther funds  applied  to  the  bank  thiough  the 
appelrant  and  receiveu  a  written  answer  in  the 
following  terms: — "Dear  Sir.  Respecting 
"  your  President's  application  to  the  Bank 
"  for  further  extention  of  your  credit,  I  have 
"  the  pleasure  to  inform  you  that  you  have 
"  been  allowed  an  extension  of  four  Or  five 
"  thousand  dollars  in  case  of  need.  The  bank 
"  however  requires  that  the  present  advances 
"  as  they  mature  be  secured  by  the  personal 
"  i,aarantee  of  your  directors,  should  renewals 
"  be  required,  which  could  be  done  by  their 
"  endorsation  of  the  notes.  Your  account 
"  current  ig  now  overdrawn  $17,614.54  and 
"  by  giving  me  the  Company's  note  endorsed 
"  as  required  f;->r  $8,500  you  will  reduce  your 
"  overdrawn  account  leaving  a  balance  of 
"$700,  of  above  loan.  I  enclose  a  letter  of 
"  guarantee  along  with  a  note  for  signature 
"  by  your  directors  as  required  by  the  bank  to 
"  take  the  place  of  M.  &  N.'s  (the  presidents) 
"  security  for  the  like  amount."  The  ncte 
was  a  demand  note  tor  $10,000  and  was  re- 
ferred to  in  the  letter  of  guarantee  as  being 
deposited  as  collateral  security  for  over- 
draft of  a  similar  amount  and  was  to  be 
endorsed  by  the  directors  individually.  On 
the  5th  August,  the  directors  held  a  meet- 
ing and  agreed  to  give  the  personal  endor- 
nation  asked  for  "by  the  bank,  and  the 
secretary  was  instructed  to  have  the  notes 
drawn  out  signed  as  required  and  handed 
over  to  the  bank.  The  secretary  accordingly 
drew  out  two  notes  for  $8,500  and  4,500  res- 
pectively, which  ho  signed  as  promissor  on 


behalf  of  the  Company,  the  name  of  th« 
appellant  being  inserted  as  payee,  just  as  it 
had  been  in  the  handed  note  for  $10,000  sent 
by  the  bank.  Both  the  demand  note  and  the 
two  notes  just  mentioned  were  endorsed  first 
by  the  appellant,  then  by  the  respondant, 
and  in  turn  by  some  of  the  other  directors. 
The  two  notes  were  subsequently  renewed, 
and  on  the  27th  December  1877,  the  bank 
instituted  action  on  them  against  appellant, 
respondant  and  one  of  the  other  directors  on 
the  whole  throe  notes  for  balance  due.  The 
respondant  alone  appeared  and  defended  the 
action  ;  and  further  on  the  7th  January  1878 
availing  himself  of  the  provisions  of  Article 
1953  of  the  Civil  Code  (1)  brought  an  action 
m  (jarantie  before  the  same  Court  against  the 
appellant  asking  to  have  the  appellant  con- 
demned to  acquit  and  relieve  him  of  any 
sum  of  principal  and  interest  for  which  judg- 
ment might  be  given  against  him  at  the  suit 
of  the  bank.  Held  (rovirsing  the  judg.Tient 
oi  the  Court  of  Appeal  (2)  )  that  as  the  Civil 
Code  of  Lower  Canada  makes  no  express  pro- 
vision for  such  a  case  it  must  be  decided  ac- 
cording to  the  law  of  England  in  force  on  the 
30th  May  1849,  and  by  that  law  the  endorsers 
were  co-sureties  and  not  liable  to  guarantee 
to  each  other  in  the  manner  j.retended  by 
respondent.  Macdonald  k  W hit  field, 21  h.  C..T. 
165.  P.  C.  1883. 

X.  Matured  by  insolvb.vcy. 

57.  Action  upon  a  promissory  note  dated 
Ist  September  18''',  and  payable  at  sir 
months,  due  4th  March  1882.  The  Plaintiff 
alleged  the  insolvency  of  the  defendants  and 
contended  that  in  consequence  they  could  not 
obtain  the  benefit  of  the  term.  Held,  that  a 
Company  ceasing  to  meet  its  ordinary  pay- 
ments as  they  become  due,  though  its  nomi- 
nal assets  may  be  equal  to  its  liabilities  will 
be  deemed  insolvent,  and  cannot  claim  the 
benej'it  upon  a  promissory  note  not  yet 
become  due.  Corcoran  d;  Montreal  Abattoir 
Co.  6.  L.  N.  135,  8.  C.  1882. 


XI.  Maturity  ok. 

58.  An  action  on  a  promissory  note  institu- 
ted on  the  afternoon  of  the  third  day  of  grac« 
is  not  premature.  Ontano  Bank  <t  Fotter.  6 
L.  N.  not  398.  S.  C.  1883. 

(1)  The  surety  who  has  bound  himself  with  the 
consent  of  the  debtoi,  may  even  before  paying,  pro- 
ceed Rgainst  the  latter  to  be  indemnifiecf :  When  he 
is  sued  for  the  payment ;  when  the  debtor  becomes 
banknrpt  or  insolvent ;  when  the  debtor  has  obliged 
himself  to  effect  his  discharge  within  a  certain 
time ;  when  the  debt  becomes  payable  by  the  expira- 
tion of  the  stipulated  term  without  regard  to  ths 
delay  given  by  the  creditor  to  the  debtor  without 
the  consent  of  the  surety  ;  After  ten  years  when  the 
term  of  the  pr  >cipal  obhgation  is  not  fixed,  unless 
the  principal  obhgation  sucli  as  that  of  a  tutor,  is  ot 
ft  nature  not  to  be  discharged  before  a  determicatt 
period. 

(3)  as  L.  C.  J,  89  &  2  Q.  B.  R,  167, 


'Wflll! 
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XII.  Nullities  in.  v^r?   t, 

AVI.   PnooF  OF  SIGNATURE. 


f™  ,!i  Y}^  A  P''o«»'S8ory  note  is  ahtiunei  by 
hX^  f'^  '^^u*^  representations,  tlio  third 
holder  of  such  a  note  cannot  recover  suol 

reZSifh"  "  '-^  P™^«d."-t  when  he 
receiv  eu  it,  he  was  awaro  of  the  fraud  and 
gave  .no  consideration  for  the  note.  JManger 
d-  Baxter,  12  R.  L.  532.  Q.  B.  1883.  ^ 

XIII.  Obtai.vkd  by  PKAUD. 

60.  Where  tlie  transfer  of  a  note  by  endorse- 
ment IS  made  before  maturity/ but  he 
evidence  shows  that  the  note  wai  ob  ainod 
rom  the  maker  by  fraud,  and  that  the  1  older 
wr«  aware  of  the  fraud,  the  case  does  not 
come  within  the  rule  laid  down  u.  C.  C.  2287  (1 
he  onus  of  showing  that  he  is  in  good  faith  ; 


63.  Ca..o  of  Paige  &  Ponton.  (11,  Dig.  IIQ. 
83)  reported  at  length  26  L.  t;.  J.  155,  Q.  fi. 

XVir.  Proof  in  matters  op. 

i9^o'  ^"^  Pi'iJsomptions  reconnues  lo  30  mars 
on;  ,f  ?"r""^  ^'"".'^''^  "^"^"^  •«  droit  anglais  re- 
?oi.3nt  leur  application  dana  I'enqueto  de« 
ta  ts  sur  action  pour  le  recouvrement  de  bil- 

Q  L.  KTa  issf ''"  *  ^'''"''''''   '' 

XVIII.  Protest  op 


XIV.  Prescription  of. 


.Inpl'no^^^"^"^*'""  "*  *  promissory  note 
does  not  commence  to  run  until  after  the 
expiration  of  the  last  day  of  grace 
*  Stone,  5  L.N.  322.  Q.  B.  18S2. 


Ste.  Marie 


X\'.  Presentation-  of. 


for*^SIf^^!.1f*'"'''}"^  "i"'^^  "  promissory  note 
tor  $100  to  the  order  of  plaintiff' and  payable 

Sl'lP'""."^'''  "^'='^-  ^^'"6  unpaid  SS 
rlr^d  M  •/""  "",  '*'  ""'' '"  "'«  declamtion 
relerred  to  It  merely  as  follows  :  "  Le  deman- 

pmstres  quhl  hn  d^U  pour  le  mouiant  du  bil- 
leicvprodrnt,  fait,  etc. "    Demurrer  that  The 

plaintiffnot  having  alleged  presentation  there 
or  payment  the  action  would  not  lie.  In  the 
jourt  of  1  rst  instance  demurrer  mainta^ed 
mt  in  review  this  .judgment  was  reverstn"  on 
the  ground  that  presentation  was  no  nece" 
un?es'!f  X''f}^''T^^^''^ra^.er,  ormaktr 
unless  pleaded  and  proved  that  there  wis 

ZTJ'T  ^\  "t'  P''-^^^  named  to  meet  ll  e 
note^when  it  became  due,  and  that  it  wo  Id 
have  been  paid  if  presented  (2)  Crepeaul- 
^oore,  8,  Q.  L.  R.  197.  s,  c.  R.  |8S->   ^ 


jfluxy  may  Have    had   against    it    n   the   hnmU  r,t 
t    '"frf'-,.'"  "»«  latter  cnse,  tlic  Mil  «  ""  L°t 

2287   aa"''  '"  ""''^'"'''^'"■tt^'P'^vioThXlo; 

.,il*  '"   ^^^  '^^  "''  I'l'oinissory  noks  or  hilk  nf 

Sof  tn'^t  ^'  r"'"'""'  ■■'■'  '*-»"'«'  "'«  »m  Ir  o"r  I 
»Lceptor  to  have  been  presented  nt  tlmf  ,;in„„  5 
maturity,  unla«  the  exieption  "4  ,,j 'l'  ^'/^ 
tZ7  ?',rf?"'"'r  '"  accompanied  by  a,[«ffidav  t 
madel  T'-'"''  t^-'y  '''-""^•^  f^  Provism  had  been 
made  for  their  payment  nt  the  specified  pluSe.  145 


nnfiL'^"  °''^^  ^^:}'T  °"  *  promisBoiy  note  the 
»S?  ff"  P'fl'"   I'"*'  ^'^  °«'«d  nothing  to 
0   in    PofTo'l  -^t  ho  was  not  bound  in  law 
«ff  a VbLi  .^'1^  "v°  mun  claimert ;  that  plain- 
navle  *f    holder)  was  the  prgfe^ow  of  the 
payee  &e.,  and  at  the  hear  ng  urged  that  no 
pro  est  and  notice  had  been  madl^d  given 
thouT"'°'\-     ■Kr^'"''^  ^^  that  the  note 
iNow  York,  and  the  last  day  of  grace  falling 
turrkv"^^^  ''-^""^  •'^''°  P''<'t««ted  on  the  sL^ 
S  tte  .fT'°''u',Tr'^'''^  t°  the    custom 
pt  that  state.    Held  that  eveiything  concern- 
"ig  the  payment  of  the  note  and  the  mod" 
faw'nf  h""«  ""'«'  he  made  according  to  the 

Sid    b^"*  r  "°!7'  ^^^'^  ^^^  n°t«  is  payable! 
and  therefore  the  protest  ant)  notice  were 

XIX.    RIOUTS  OF  THIRD  HOLDER 

vai!?:  ^'''""tift;  an  innocent  third  holder  for 
value,  sued  on  a  note  purporting  to  be  signed 
not  wSn  h  '^''  ,^'^'f  *"^«  howevei'was 
Taw  Tli  \  ^""  Hi'*  ^'y  '"«  daughter  in 
aw.  The  evidence  however  showed  that 
the  proper  was   blank  when  signerand     he 

cL  5  no  rt"n'"''  ^^^^'^  that  the  plaintiff 
WnfJv  IV,"""  °"  't  ""d  action  dismissed. 
nater.f  Ac  St.  Onge.  S.  C,  1884.  ""="«'"• 


XX.  Rights  of  tra.vsferee. 


;)7.  Los  objections  qui  pcuvcnt  etre  oppo- 
soos  au  preneur  d'un  billet  promissoire,  S 
Jcb,t.t       ''^T-'^'""    cessionnairo    kvant 

Q.Tr.  268,".^(^.'r884.  '""'''''  *  ^'■^'"^-'  ^• 
nnf!'  ^''f''"d''^"t  was  sued  on  a  j)i-omissorv 
note  ,ind  pleaded  that  the  note  had  been 
made  by  hii„  in  favor  of  a  commeS  firm 

hands  or/b '"''  ■  •'"'  ''  '"^'^  P-^'^-^^d  into  the 
""J„?/?;,'^^J'?f«f«"f. the  said  firm,  that 
;„;"ii  "PP^a"  i;i'at  the  msoivcnt  had  ever 
Kfaintiff  l"""?'*  ^°'!^^«'''"  "''  't  -^nd  tha 
Si/.  Z«  1  i""  '"*f.''°'**  ^"t  was  merely 
prete  nom  for  the  creditors  to  whom  it  be 
longed.    ^«W  that  the  defendant  co^ld  not 
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plead  the  rights  of  the  creditors  but  was 
bound  to  pay  the  amount  of  the  note  to  tlie 
holder.  Lemay  d-  Roissinot,  10  Q.  L.  R.  90, 
S,  C,  1883. 

XXI.  Signed  with  mark. 

69.  To  an  action  on  a  note  signod  witli  a  X 
the  defendant  first  pleaded  forgery  but  was 
afterwards  allowed  to  amend  this  and  plead 
that  he  hud  made  the  mark  under  the  im- 
pression that  he  was  signing  a  receipt  for  a 
like  amount.  On  proof  of  amended  plcu 
action  dismissed.  Jienoit  &  U  -ais.  C  L.  N., 
342Q.  B.,  1883. 

XX.  Stamps. 

70.  In  an  action  on  a  promissory  note  Held 
Que  I'acte  4.')  Vict.  (1882),  ch.  I ,  n'a  pas  entie- 
rement  enlcve  Ic  privilege,  que  I'acto  qu'il  a 
rappele  accordait  au  porteur,  de  rendro  eii'oc- 
tif,  en  apposant  des  timbres  au  montant  du 
double  droit,  un  billet  qui  n'avait  pas  6te 
revetu  des  timbres  requis  ;  niais  qu'il  n'etait 
conserve  qu'au  porteur,  a  la  date  de  sa  sanc- 
tion, et  non  a  celui  qui  I'avait  acquis  depuis; 
et  que  I'acte  4.5  Vict.  (1883),  ch.  22  a  retabli 
ce  privilege  tel  qu'il  existaitauparavant,  mais 
qu'il  ne  pout,  comme  avant  I'aclo  do  1882, 
6tre  exerce,  dans  uno  instance,  qu'Jmmodia- 
tement  apres  que  le  vice  de  I'apposition  des 
timbres  a  ete  indique,  a  moins  quo  le  retard 
ne  soit  explique  et  justifie  sous  seiment. 
Mxier  &  Doirnn  &.  Baxter  d-  Hall,  9  Q.  L.  R., 
174,  H.C.,  188,3. 

71.  L'appositlon  <les  doubles  timbres surun 
billet,  pendant  I'instanco,  n'a  d'efl'ot  qu'a  la 
condition  qu'ils  paraissent  y  avoir  ete  mis 
aussitot  que  le  vice  qu'aft'oetait  le  i)reniier 
timbre  a  et6  decouvert.  Baxter  &  Bilodeau, 
9Q.  L.R.,  268  S.C,  188.3. 

72.  No  affidavit  is  required  for  the  mere 
allegation  that  what  is  written  over  the  stamp 
is  not  true.  La  Banque  Jacques-Cartier  & 
Co^tf,  9Q.  L.  R.,  ISyS.C,  1883. 

73.  The  (j'lestion  was  whether  since  the 
Act  4.')  Vict.,  cap.  1,  the  holder  of  a  note 
insufficiently  stamped,  on  which  suit  is  pen- 
ding, has  the  right  (which  existed  before  the 
repealing  Act  was  passed)  of  affixing  the  re- 
quired stamps,  by  permission  of  the  Court. 
Held  that  the  right  of  the  holder  in  good 
faith  to  apply  to  the  Court  foi-  leave  to  affix 
the  required  amount  of  stamps  to  a  note  on 
which  suit  is  pending,  is  not  aftected  (as  to  a 
note  made  before  the  repeal  of  the  duty)  by 
the  Act  4.5  Vict.,  cap.  I.  Dixon  &  Norman- 
dean,  6  L.  N.,  130  S.  C.,  1883.  But  held  in  con- 
trary sense,  Filion  &  Ron,  (5  L.  N.  175  S.  C, 
1883.  ' 

XXI.  Stamp  Dutv  rkpealed. 

In  any  suit  or  proceedings  at  law  or  in  equity 
now  pending  liereofter  or  to  bo  commeuoed  the 
Court  or  Judge  may  admit  in  evidence  as  a  valid 
instrument,  any  promissory  note  or  bill  of  oxchuuge 
unstamped  or  insufficiently  stamped  mode  out  or 


dmwn  prior  to  tlie  fourth  of  March  in  the  year  of 
our  Lord,  one  thousand  eiglit  liuudred  and  eighty 
two,  without  the  payment  of  tlie  double  duty  as  re. 
(luired  by  the  tlurteentli  sections  of  the  act  passed 
in  tlie  forty  second  year  ol'  the  reign  of  Her  present 
Majesty,  intituled  "  Au  Act  to  amend  and  conso- 
lidate the  laws  respecting  duties  imposed  on  promis- 
sory notes  and  bills  of  exchange  .  provided  always, 
tliat  it  is  proved  and  shown  to  the  satisfaction  of 
the  Court  or  Judge  tlint  the  circumstances  ore  such 
as  would  have  entitled  the  holder  thereof  jirevious 
to  the  said  fourth  day  of  March  to  make  it  valid 
under  the  provisions  of  the  said  section  by  aflixing 
stamps  leprcsenting  tlie  double  duty  j  and  provided 
also  that  notliing  in  this  Act,  nor  anything  done  un- 
der it,  sliall  relieve  tlie  person  who  ought  to  have 
affixed  the  proper  stampor  stamjjs  from  any  penalty 
incurred  in  consetjuence  of  his  neglect  to  affix  tho 
same. 

In  any  nation  or  suit  now  pending  in  which  but 
for  this  Act  the  defendant  could  have  succeeded,  the 
defendant  shall  nevertliehas  be  entitled  to  tlio  costs 
of  the  same  on  any  plea  in  whicli  the  validity  of 
the  bill  or  promissory  note  not  having  been  pro- 
perly stamped  under  tlie  Act  in  tlie  next  preceeding 
section  cited.  C.  46  Vict.  Cap  21  Sees  1  and  2. 

XX.  Value  received  nee  consideration  for. 

74.  Ln,  presomption  resultant  de  I'insertion 
dans  le  billet,  des  mots  vakur  repue,  est  non 
seulement  detruite  par  la  prauve  que  le  pre- 
neur  a  obtenu  le  billet  par  fraude,  mais  que 
cetto  preuve  en  cree  une  que  le  cessionnaire 
n'a  pas  fourni  valour  et  nest  pas  proprie- 
taire.  Baxter  ct-  Bilodeau,  9  Q.  L.  R.  268.  S.  C. 
1883. 

XXr.  What  are. 

7.5.  The  17th  November,  1879,  T.  B.  master 
of  a  vessel  called  the  "  America  "  gave  to  one 
of  the  seamen  an  atlvance  note  under  C.  36 
Vic.  Cap.  129,  Sec.  30,  addressed  to  the 
defendents  the  owners  of  the  vessel  as  fol- 
lows. "  Five  days  after  the  final  sailing  of  tho 
"  ship  ''America"  from  the  harbor  of  Quebec, 
"  with  F.  B.  (the  seamen)  on  board  pay  to  the 
"  order  of  the  above  named  Seaman  or  bearer, 
'  the  sum  of  thirteen  dollars  lawful  current 
"  money  of  Canada  it  charge  the  same  to  the 
"  account  of  T.  B."  F.  B.  the  payee  endorsed 
this  order  in  bank  and  transferred  it  to  plain- 
tiff. To  an  action  on  the  note  the  defendants 
pleaded  that  it  was  not  transferable  by  endor- 
sement, and  further  thai  the  seamen  having 
deserted  there  was  no  consideration.  Held 
that  the  document  was  neither  a  bill,  note 
or  cheque,  but  was  nevertheless  transferable 
under  the  last  clause  of  Art.  1573  C.  C.  (1) 


(1)  The  two  last  preceding  articles  do  not  apply  to 
bills,  notes  or  bank  checks  payable  to  order  or  to  bearer; 
no  aigniKcation  of  the  transter  of  them  being  necea. 
sniy  ;  nor  to  debentures  lor  the  payment  of  money  ; 
nor  to  transfers  of  shares  in  the  capital  stock  of 
incorpomted  comjvauies.  wliioh.  are  n^giijatrd  by 
the  reaiiective  acts  of  incoiporation  or  the  by-laws  of 
such  rompanies.  Noies  for  the  delivery  of 
grain  ci  other  tilings,  or  tor  the  payment  of  money 
and  payable  to  order  or  to  bearer,  may  be  transferred 
by  endorsement  or  delivery,  without  notice,  whether 
they  are  iiayable  absolutely  or  subject  to  a  condition. 
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BONDS. 
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payee  EofY  A     *,  •''^'?  '^"^  P''°°f  ""t  the 

there  mw  no  ^i'^  •  V^'  ^ ^  ''^^^  «'■'«'•  ^^iling 
coiiIH  ,!T        consideration  and  the  holder 


BILLS  OP  LADINn_5..  AF- 
PKEIGHTMJ'JNT. 

BILLS  OF  SAm-See  SALE. 


BIBTH. 

I.  Op  Children,  «ee  CHILDBEN. 

BOARDING  HOUSE  KEEPEES-&. 
HOTEL  KEEPERS 


BOUNDARIES.  m 

I     I.  P0MB8S10N  OF  Coupons  ddriko  Litioawok. 

oopoJs-artLt^^^^^^^^^^ 

SSt^St^H 

B0NDSMEN-5«.  BAIL,  SURETY- 
SHIP,&c. 


B0NS-5«BILLS0FEXCIIANGE,&(;. 


BGRs, 


BOARD  OP  REYISORS. 


T       1 


■'•-■   '^••- JOINT  STOCK  Co.  Ml 

i  PKCTioN,  see  COMPANIES. 


bityXisK,,  legislative  AUTHO-  BOOK  DEBTS. 

I-  Sai.k  of,  see  INSOLVENCY. 

BONDED  WAREHOUSES. 

I.  Not  exempt  prom  Municipal  Taxes. 

voratinn  nf  ^  T^   .  *¥  proprietor.     Cbr- 
56S.c"ig$i.*^"**^'^  **  i«n^'^'-a/<,7Q.L.R. 


BOOMS. 

I.  Act  respecting  construction  op  in  s*vf 
OADLE  WATERS,  ,«eC.  46  Vic,  cLbAS&^II 

B0RNAGE-5«  ACTION,  BOUND- 
ARIES,  &c. 

L  Costs  op,  see  COSTS. 


BONDS. 

li  ^^f,'=^«'0''<"' Coupons  during  Litigation 


BOUNDARIES. 


11.  Rights  of  neighboring  Proprietors. 
Doundanes  of  a  neighbouring  property  untiJ 
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BROKERS. 


BROKERS. 
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ED    AS   COLI,*. 


the  boundaries  have  been  fixed  and  deter- 
mined in  a  legal  manner,  between  the  two. 
Vgroneau  <t  Perry,  28  L.  C.  J.  253, 8.  C,  1872. 


BREACH. 

I.  Or  CONTRACT  see  CONTRACT. 

BREF. 

D'AsaioNATioN  see  PROCEDUKE,  WRITS. 


BRIBERY. 

Is  Election  matters  see  ELECTION  LAW 
MUNICIPAL  CORPORATIONS. 


BRIDGES  see  TOLL  BRIDGES. 

I.  AOT  TO  AMEND  THE  LAW  CONCERNINO  CONS- 
TRUCTION OP  IN  NAVIGABLE  WATERS  See  C.  48-49 

VICT.  CAP.  6. 

IL  Jurisdiction  concerning  see  JURISDIC- 
TION. 

III.  Liability  for  co.st  op  repairing  see 
MUNICIPAL  CORPORATIONS. 

II.  Jurisdiction  of 

80.  Le  juge  des  Sessions  de  la  Paix  pour  le 
District  de  Quebec  n'a  pas  jurisdiction  dans 
une  poursuite  instituee  en  vertu  du  Chapitre 
.30  des  Statuts  de  Quebec,  43-44  Vict,  lorsque 
I'infraction  mise  k  la  chai'ge  du  defendeur  est 
alleguee  avoir  ete  commise  sur  le  pont  entre 
la  municipalite  de  Beauport  et  celle  de  I'Ange 
Gardien,  et  qu'il  n'appert  pas  qu'ij  n'y  a  pas 
de  juge  de  paix  dans  I'une  ou  I'autre  de  ces 
raunicipalites.  Les  Syndics  des  chemins  d 
barriires  de  la  rive  Nord  <t  Parent,  8,0.  L.  R. 
321.  S.  C.  1881. 


BRITISH  NORTH  AMERICA  ACT. 

I.  Division  OF  Legislative  Authority  under 
see  LEGISLATIVE  AUTHORITY. 


BROKERS  see  AGENCY. 

I.  Commission  of. 

II.  LiABILITVOF    for    moneys     DEPOSITED    ON 

MARGIN  see  GAMBLING  TRANSACTIONS. 

III.  Who  are. 

I.  Commission  of. 

81.  The  plaintiff  by  deed  agreed  to  obtain 
security  for  the  defendant  in  order  to  enable 
him  to  obtain  a  certain  contract  from  the 


Quebec  government,and  the  defendant  agreed 
to  pay  him  therefore  a  commission  of  seven 
percent  on  $11,784,  the  price  of  the  contract 
the  said  commission  to  be  payable  semi- 
annually until  the  discharge  of  the  obligation. 
Defendant  after  some  negotiations  it  was 
found  had  failed  to  comply  with  all  the  for- 
malities prescribed  by  the  Act  authorizing 
the  contract,  and  on  this  ground  the  action 
of  plaintiff  for  his  commission  was  dismissed 
m  the  court  below  (II,  Dig.  123-103,)  but  in 
Review  this  judgment  was  reversed  on  the 
ground  that  plaintiff  had  carried  out  his 
agreement  and  earned  the  money.  Devlin  d- 
fieeman,  4  L.  N.  59.  S.  C.  R.  1880. 

82.  Defendant  had  a  claim  against  the 
government  and  plaintiff  who  was  notary  re- 
presented to  defendant  that  ho  would  go  to 
Ottawa  and  negotiate  a  settlement  for  |2(X) 
Commission.  A  writing  was  made  to  the  effect, 
that  if  plaintiff  succeeded  in  effecting  a 
transmission  of  the  money  from  the  govern- 
ment he  was  to  get  the  |2()0.  Action  for  the 
$200  and  plea  denying  that  plaintiff  had  got 
the  money  for  defendant.  Action  dismissed 
for  want  of  evidence.  Devlin  &  Wilson,  6. 
L.  N.  59.  S.  0.  R.  1883. 

83.  Where  a  broker  or  agent  has  negociated 
a  sale  of  property  between  his  principle  and 
a  purchaser  whom  he  has  procured,  and  an 
agreement  for  cairying  out  the  transaction 
is  entered  into  between  the  parties,  he  is 
entitled  to  his  commission,  notwithstanding 
that  the  agreement  may  have  fallen  through 
by  reason  of  bad  faith  in  one  or  other  of  the 
parties  to  the  contract.  Lighthall  &  Caffreu 
6.  L.  N.  202  S.  C.  1883. 

84.  In  another  case  action  by  the  plaintifl 
to  recover  the  sum  of  $130,  alleged  to  be  due 
by  the  defendant  as  commission  for  procur- 
ing for  him  a  loan  of  $13,000.  The  defendant 
required  a  loan  of  $13,000.  Ho  accordingly 
entered  into  a  written  agreement  with  the 
plaintiff,  in  which  the  conditions  were  spe- 
cially set  forth,  and  the  earning  of  a  commis- 
sion of  one  per  cent,  was  made  dependant  on 
the  loan  being  obtained  by  the  plaintiff.  The 
plaintiff,  it  appears,  spoke  to  two  notaries 
about  the  matter,  without  the  negotiations 
resulting  in  anything  ;  and  finally,  when  it 
was  probably  too  late  for  the  purposes  of  the 
defendant,  he  spoke  to  Mr.  W.  and  Mr.  W. 
agreed  to  furnish  the  money  on  getting  $40 
commission.  Tlie  cheque  for  the  $40  has 
never  been  presented,  and  it  was  payable  at 
the  plaintiffs  office.  In  the  meantime,  how- 
ever, the  defendant  got  the  money  in  another 
quarter,  and  he  did  not  take  the  loan  from 
Mr.  W.  Now'.;the  plaintiff's  action  is  for  a 
commission  for  procuring  a  loan.  If  the 
defendant  had  interfered  with  him  in  getting 
the  loan,  as  he  pretends,  he  might  have 
brought  an  action  of  damages.  Instead  of 
that,  he  sues  on  a  contract  for  a  commis- 
sion. He  has  earned  no  commission  in  the 
proper  sense  ;  and  the  action  must,  there- 
fore, be  dismissed.  Hetu  &  Brodeur,  6  L.  N 
59.  S.  C.  1883. 


Ill    BUILDING  &  JURY  FUND.  BUILDING  SOCIETIES 


li 


( . 


85.  Per  curmm.-The  plaintiff  was  n  man 
whohadagooadoalofexpeiiuncu  in  actinK 
forcompnniea  ni  obtnininc  rafts  of  timber  and 
other  objects  of  towage.     F.,   tlie  agent  of 
the  detendants,    proposed  to    give    L.    five 
per  cent,  on  the  lunount  of  business  done. 
I  he  plftnitiffdecliirpd  at  once  tliut  he  would 
not  work  for  a  com.nissioii  al    all,  but  he  of 
feredto  work  for  |«()U  for  the  season.      F 
said  he  would  roj)ort  to  the  head  offico  at 
Quebec.   No  agroenient  was  come  to,  but  the 
Plttintift  went  on  and  di.l  the  work,  and  now 
he  brought  his  action  to  be  paid  for  his  ser- 
vices.    1  he  plea  was  that  thoro  was  no  con- 
tract, and  that  five  per  cent,  on  the  work 
done  that  was  jjioductivo,  would  be  enough. 
But  the  plaintifl  porforuiod  services  where  he 
did  not  succeed  in  getting  any  contract.  The 
majority  of  the  court  were  of  opinion  that  lie 
was  entitled  to  a  7?^an/!m  vieruii  for  all  the 
services  iierlornieil,  and  not  merely  for  the 
services  which  were  productive.  The  sei-vice^ 
were  worth  |40(),  of  which  $80 had  been  paid. 
Judgment  would  go  for  $m.    Lemay  &  St. 
Lawrence  Steam.  Nav.  Co.  S.  V.  1884. 
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I     2.  Section  10  of  the  Act  31  Vict,  clian    ifl   »,„i 

|e  distnct  m  wl|i,h,they  arl^rP8pcctivVsi  untrd 
8l  all  „ot    „.  pnyabl,..,,,  niiy  .listri't  where  the  other 
sources  o    revenue  constituting  the  fund  (ue  sulti 

I.  lius  Act  sMl  come  into  force  ou  the  day  of  its 
su/i.tiou.     Q.  45  Vict.,  cap.  25.  ^ 


^^m.    LlADlMTV   OF,    FOR   MONEY  DEPOSITED    ON 

„Af'!'  •'^stomerdeposited  money  to  be  used 
as  margin  J  m  buying  stock  for  sj.eculative 
purposes.  X„  delivery  of  the  stock  so  ,n  - 
chased  was  intended,  the  brokers  instruct- 
ions being  to  realise  as  soon  as  a  small  profit 

Tval S  '"'"'A,  '"  -"^«T«»<=o  oKeZe 
m  value,  and  the  margin  being  therebv  ex- 
hausted the  broker  at  one  time^sold  stoc'k  at 

H,r  K  .  "  "^?*  ""  '^''"""  "oul'l  Jio  against 
the  broker,  under  such  circumstances,  the 
contiact  being  a  gaming  contract.  Allison  <i- 
f^ll^ougall,  27  L.  C.  J.,1j55  &  .i  L.  N.  93,  SC?, 


IV.  Who  are. 

87.  Under  a  by-law  imposing  a  tax  on 
brokers  and  commission  merchants.  Beld  not 
to  include  ship  agents,  nompson  v^ City  of 
Montreal ;  S^caw  &  City  of  Montreal  ;2i% 
cfc  Ctty  of  Montreal.  4   L.  X.  327,  C.  C.,  I88L 

BUILDERS— 5ee  ARCHITECTS. 

I.  Liability  of. 

88.  Case  ot  St- Louis  <f:  Shaw  (II  Dig   l-'S 
Q.B.,'l88r       "'''^'^''^'-    '^  ^•2-   ^*    374, 

BUILDING  AND  JURY  FUND. 

I".  Act  RESPECTiN-G,  Mfi   Q.  4C  Vic,  Cap.   17. 
15^of  dl"o1  W7^  of  ?u,,.section  12  of  section 

fr«„,  ui  ^^'^'^^y  contribution  of  twelve  doTlnm 
from  each  local  municipality  in  the  di.s  rict  s.ib  er^ 
to^the  Mowing  exceptions.\„d  provisions  'tCS 


BUILDING  SOCIETIES. 

I.  Action  TO  ANNi7i,SAi,K  of  uv  Liquidation. 

Jl.    CONFLSOATION  OF  ShaKES. 

III.  Liquidation  op. 

IV.  Powers  of. 

V.  IllOIITS  OF. 

VI.  Rules  ok. 
.'  VJ",)^'T''''"  '■''  •"''  '*■'"'>'  Insolvent,  iee 

I.  Action  to  anncll  sale  of  by  Liquidation. 

89  In  an  action  to  set  aside  a  sale  of  the 
assets  ot  adetunct  building  society  the  plain^ 
t  tfw-as  shown  only  to  own  four  stares  which 
s  ood  in  the  name  of  another,  who  had  pur- 
chased them  after  the  society  had  gone  nto 
hquid^ion  and  after  it  was  in  facrwolmd 
up.  Jledto  liave  no  interest  to  brine  the 
?882.""  ^''''"'^'"•'^-  <?««</«-«-,:5L.N.I7!l,lc^ 


II.  Confiscation  of  Shares. 


I 


stock  nfan-^T^  hold  shares  in  the  capita 
stock  of  a  Building  Society  incorporated  un- 
(tor  the  j)rovisons  of  chapter  69  of  the  Con- 
solidated Statutes  of  Lwer  Canada,  and 
such  sh  res  are  hable  to  confiscation  for'viola- 
tion  of  the  by-laws  regulating  the  payment  of 

Tlhfim!^  ^"^""y^  ^  ^^-  ^^^  ^^■^•^-' 

01.  And  held  also'that:  the: confiscation  of 
shares,  under  the  conditions  authorized  by  the 

Sir  "-ff^"  ll'^^'y-  '^  '^"''^^t  of  admWs 
tiation  withm  the  powers  of   the  board  of 
diiection,  and  it  is  not  necessary  that  it  be 
authorized  by  the  Society  itself,  lb. 

II J.  Liquidation  of. 

92.  A  member  ."of  a  Building  Society  sued 
for  he  recovery  of  an  assessment  required  to 
hquidate  the  affaii-s  of  the  Societr^nnit 
plead  that  no  account  has  been  rendered  him 
and  that  he  has  not  been  offered  any  exS 
lil°%A}\'^-^fo.    is   neCK. 

2^6;i??^i:iS;('^|'ift'^'^''-'y^ 

K.  ?f :.  "T"  jacihtate  the  liquidation  of  a  mutual 

meeUnf  ^o7tt*^  r^^"'""""  ^"^  passed  at  a 
meeting  of  the  borrowmg  members  to  dis 


-J^.-- 
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charge  tliOHO  who  in  tliroe  months  should  pay 
eighty  ptM-cent  of  their  indel)todnP8s  the  sur- 
plus after  paying  non-borrowing  members  in 
full  to  he  divided  among  the  borrowing 
members.  Held  that  those  non-borrowing 
members  who  did  not  discharge  the  society 
were  not  bound  by  this  arrangemenv  and 
were  entitled  to  claim  the  surphin,  to  the 
exclusion  of  the  borrowing  members  who  had 
all  discharged  the  Society  Harvey  *  Shaugh- 
negaey,  5  L.  N.  429,  S  ('.  IH82,  6  L.  N.  369, 
Q.  B.  1883. 

IV.  Powers  op. 

94.  A  building  society  has  power  under 
Cap.  69  C.  iS.  L.  C.  to  borrow  money  when  it 
is  authozizcd  so  to  do  by  its  by-laws.  SneiiU 
de  construction  du  Canada  <t  lianque  Ville- 
Marie,  1  Q.  B.  R.  73  Q.  B.  1880. 

95.  Action  to  set  aside  a  defd  of  lease  en- 
tered into  between  respondants  nnd  the 
auteur  of  the  appellants.  The  respondants,  a 
building  society,  purcha-nd  frnm  the  auleitr 
of  the  appellants,  certain  immoveable  pro- 
perty situated  in  Montreal  for  |2,'2()0,  and  the 
same  day  leased  for  twelve  years  to  tlio  ven- 
dors for  |4,3.'>6.80  payable  in  1;J4  payments. 
This  lease  being  trunsfcrrc'd  to  appellants 
they  sought  to  have  it  set  aside  on  the 
ground  that  the  Building  .Society  had  no 
right  to  purchase  the  property,  that  the  ac- 
quisition was  u?<ra  vires,  that  the  payments 
to  respondants  con.soquentlv  illegal,  wd  that 
the  appellants  cannot  safely  continue  to 
make  them.  Held  that  under  the  terms  of  C. 
S.  L.  C  Cap.  69,  Sec.  10(1)  that  the  purchase 


BYE-LAWS. 
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alia  m  loans  to  persons  whether  shareholders 
or  not,  and  on  any  s(!curity  personal  or  real, 
which  may  be  deemed  sufticicnt  by  the  Direc- 
tors of  the  Society.  Held  reversing  the  judg- 
ment of  the  Court  below  that  discounting 
notes  was  not  engaging  in  banking,  and  was 
withm  the  powers  so  conferred.  La  SoeitU 
Permanente  District  d' Iberville  &  Rossiter,  4. 
L.  N.  269.  S.  C.  R.  1881.  ' 

V.  Rights  of. 

97.  The  defen'lant  borrowed  a  sum  of 
money  from  a  building  society  and  in  the 
hypotheque  gave  them  power  to  sell,  without 
any  formality,  the  property  in  default  of 
paymeiii,  whirh  they  did.  The  phtiutiff  was 
the  purchaser.  Held  that  this  did  not  autho- 
rize them  to  sell  as  they  had  done.  Gelinas 
&  Marchand,  9  Q.  L.  R.  120.  Q.  B.  1883. 

VI.  R0I,ES  OK. 

98,  The  plaintiff  claimed  under  a  rule  of 
a  building  society  which  had  been  changed 
and  substitutf<l  the  right  to  retire  and  get 
bark  his  money  whin  he  pleased.  Held, 
following  Prevo.it  A-  iiociM  Canadienne  Fran- 
tai.ie  de  Afonlr^al.  (II.  Dig.  12.i-l  14,)  that  he 
was  not  bound  by  the  chaiige,but  would  have 
to  pav  what  he  owed  in  deduction.  Robillard 
<fe  Siiriete  Canadienne  Francaise  de  Construc- 
tion, 4.  L.  \.  133.  S.  C.  1879. 


was  quite  within  the  powers  of  the  society 
and  judgment  confirmed.  Lareau  d-  La  So- 
ciM  Permanente  de  Con.itriiciion  Jacques- 
Cartier,  4  L.  X.  303,  Q.  B.  I8SI. 

96.  The  j)liiintift;  a  building  society,  had 
advanced  money  and  in  iiJiiewal  of  the  loan 
and  security  therefore  had  <liscounted  the 
note  on  which  it  sued.  The  action  was  contested 
on  the  ground  that  the  society  had  no  power 
to  discount  notes.  The  plaintifT  relied  upon 
the  Act  of  Quebec  36  Vic.  Cap.  78,  permitting 
the  Society  to  invest  its  surplus  funds  inter 


BUII.DINGS  see  ARCHITECTS, 
TRACTORS. 


CON- 


I.   LlAlllMTY    FOR     ACCIDBSTS   IN  CON.NKOTIO.V 

WITH  ,veeD.\MA(iES. 


(1)  Every  such  Society  shall  by  one  or  more  of  its 
said  rules  declare  all  and  every  the  interests  and 
purposes  for  which  such  society  is  established ;  and 
ahaU  also  in  and  by  such  rales  dkcri,  all  mul  every 
the  uses  and  purjKiscs  to  whieli  the  money  from 
time  to  time  to  subscribed,  paid  or  given  to  or  for 
the  use  and  benefit  of  the  said  society  or  aiising 
therefrom  or  in  any^vise  belonging  to  the  .Society, 
shall  be  appropriated  and  applied  and  in  what  shares 
and  proportions  under  what  cueumstanoes  any 
member  of  such  Society,  or  other  person,  shall  be- 
come entitled  to  the  same,  or  any  part  thereof;  But 
the  application  of  such  money  shifll  not  in  anywise 
be  repugnant  to  the  uses,  interests  or  purposes  of 
such  society  or  any  of  them  to  be  declared  as  afore- 
said ;  ,ind  all  rules  during  their  continuance  shall  be 
■i-.-aiuIicd  triih  and  enforced  ;  aiid  no  suuii  moneys 
•'■*  aforesaid  shall  be  diverted  or  misapplied  either  by 
the  directors  or  treasurer,  or  any  other  ofBcer  or  mem- 
ber of  the  Society  interested  therewith  under  such 
penalty  or  forfeiture  as  the  Society  may,  by  anv  rule 
mHict  for  such  oireuse.  C.  S.  L.  C.  69.  Sec.  4. 


BURIALS. 

I.  Act  concerning. 

Sections  1.  2.  4;  1.1  of  the  Act.  38  Vict.  Cap.  84. 
are  amended  so  as  to  render  them  applicable  to  pri- 
vate or  family  vauhs.     Q.  48  Vict.  Cap.  27.  Sec.  1. 

The  following  section  is  added  to  the  said  act  after 
section  4  thereof. 

"4  a.  In  every  parish  comprising  one  hundred 
families  or  more,  the  bodies  ot  persons  who  have 
died  from  epidemic  disease  shall  be  transferred  to 
the  place  of  burial  in  a  vehicle  or  hearsosjiccially  kept 
for  that  purpose  and  after  the  epidemic  has  disap- 
peared, no  person  sliall  be  permitted  to  make  use  of 
such  vehicle  or  hearse  before  it  has  been  throuchlv 
disinfected."  Sec.  2.  ^    ' 

In  all  burials  in  a  cemetery  the  coffin  sliall  be 
covered  with  at  least  three  feet  of  earth.  Sec  3. 


BUSINESS. 

1.  Good  will  ov  see  GOOD  WILL. 


BY-LAWS  see  MUNICIPAL  CORPO- 
RATIONS. 
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117  CANCELLATION. 

CAB  TARIFF. 

I.  In  Tim  City  of  Moktrbai,. 

I.  On  *  certiorari  from  a  conviction  hy  the 
Recorder.  Held  that  the  tariff  which  reg- 
ulates the  liii(»  of  carriagt'M  in  tlie  City  of 
Montreal  applies  iilso  the  engagements  com- 
menced witliin  tlie  City  and  teiminatod  out- 
Hide  in  another  municipality.  Robert  Exv.. 
(J  L.  N.  148,  S.  C,  1883.  ^' 


CAPIAS 
CANDIDATES. 
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CADASTRE. 

I.  Act  rbspkctino. 

Whereas  since  the  ixtssing  of  tiio  not  38  Vict  ,  rci. 
16,  cortain  proprietors  Imve  Kulidiviilod  and  i  -W  j  ; 
lots,  certain  lands  ■.villiout  Imviiif;  previously  ,-i 
pared  a  plan  and  book  of  ret'iTcniid  n»  roquired  i 
Article  2175  of  the  Civil  (VkIo  (1),  luuf  wherew 
serious  iuconvenienccs  have  arisen  to  tlie  aittual 
holders  of  snoli  laiidH  ;  Tlierefore  Her  Majesty  hy 
and  with  the  advice  and  consent  of  tlie  Legislature 
of  Quebec  enact.s  us  follows  : 

The  provisions  of  the  Act.  38  Vict.,  cap.  IB,  sec.  2, 
are  continued  and  apfilied  to  what  fins  taken  place 
previous  to  the  passing  of  this  act,  but  slmll  not  be 
mterpretated  as  permittiiiK,  for  the  future,  the  mak- 
ing of  plans  and  books  of  reference,  olhcnvisc  than 
in  accordance,  with  the  provisions  of  the  said  article 
2175  of  the  Civil  Code  and  of  the  said  Act.  38  Vict.. 
Cap.  16.    Q.  48  Vict.,  Cap.  26. 


I.  At  MDNini'Ai,  Bi.KCTioxi,    tet  MUNICI- 
PAL CORPORATIONS. 

f  I.  DiSADIUTIBS  OK  REMOVED  I'.VDER  OBBTAIII 

oisoifMSTANOKs,  see  ELECTION  LAW. 

IIL   LlbEL  AGAINST,  ««  LIBEL. 


CANNED  GOODS. 


I.    Ant  RBSI'ECTINO. 


CALLS. 

I.  Liability  fob  ox  Shark.'i  of  Bank  and 
OTHBR  Stock,  see  BANKS,  COMPANIES. 


CANADA  GAZETTE— ASee  OFFICIAL 
GAZETTE. 


CANADIAN  PACIFIC  RAILWAY. 

L  Act  rbspbotino  amended,  set  C.  47  Via, 
Cap.  1,  k  C.  48-49  Vic,  Cap.  57. 


CANCELLATION. 

I.  Of  Deed  of  Sale,  see  SALE. 

II.  Op  Letters  Patent  to  Crown  Lands, 
$te  CROWN  LANDS.  ' 


(1)  Whenever  the  owner  of  a  property  designated 
up  the  plan  or  book  of  reference  subdivides  the  same 
iuto  town  or  village  lots  (exceeding  the  number  of 
sii),  he  mnst  deposit  in  the  office  of  the  Commia- 
aioner  of  Cn^wn  Lauds  a  plan  and  book  of  reference 
certift-r-i  by  -riaisclf  with  particular  numbers  and  de- 
signations, so  as  to  distinguish  them  from  the  original 
lots,  and  if  the  Commissioner  of  Crown  Lands  finds 
that  such  particular  plan  and  book  of  reference  are 
correct,  he  shall  transmit  a  copy  certified  by  himself 
to  the  registrar  of  the  division.  2175.  C.  0. 


i.  In  this  Act  the  expression  "packsgi"  msins 
eve,,;    tn,  can  or  package  iu  which  articles  or  goods 
I  are  iin«  up  for  sale,  and  winch  are  closed  bvb«in« 
i  Iwrmi.i.    Uy  Healed.  C.  48-49  Vict,,  cap.  63, 

2.  I'.;  dptiii  the  case  of  goods  packed  previously 
to  the  .  «nigot  this  Act  every  package  of  canned 
sr,.,i  I,:  ;  ji,i  or  otferod  for  sale  in  Canada  forconsump- 
a.j  tliereiii  after  th«  first  day  of  January,  one 
thousand  ciglit  hunilrod  and  eighty-six,  shall  h»v« 
attached  thereto  or  ■iipijnted  thereon  a  label  of 
stamp  111  legible  diameters  tlie  name  and  address  or 
the  person,  lirni,  or  coniiiaiiy  by  whom  the  same 
was  iiackcd,  or  of  the  dealer  who  sells  the  same  or 
offers  It  for  sale  : 

Every  such  package  containing  goods  produced 
Irom  products  which  have  been  dried  previously  to 
being  so  prepiu-ed,  shall  in  addition,  be  labelled  or 
stanijied  with  llic  word  ••  soaked  "  :    lb. 

Every  i)erson  wlio  sells  or  offers  for  sale  any  such 
goods  in  violation  of  any  provision  of  this  section 
shall,  on  summary  conviction,  before  a  justice  of  the 

£eace,  for  a  first  offence,  incur  u  penalty  of  two  dol- 
irs  for  each  such  package  and  for  a  subsequent  oflTeu- 
oe,  a  penalty  not  exceeding  twenty  dollars,  and  not  less 
than  lour  dollars,  for  each  such  package  in  respect 
of  which  provision  has  Ijeen  violated  ;    lb. 

u'l  ^'J'^T  pi'son  who  places  on  any  jmckage  any 
label,  brand  or  mark  which  falsely  represents  the 
quantitv  or  weight  is  so  falsely  represented  :  Pro- 
vided  always  that  a  variation  under  the  rate  of  three 
per  cent,  shall  be  deemed  a  violation  of  the  provi- 
sions of  this  section. 

1  !*■,  ^^^"7  I'*=rso»  ^^'lo  ;■'«!«  on  any  package  any 
label,  band  or  mark  which  falsely  represents  the  d«te 
when  the  article  or  goods  contained  therein  were 
jincked  shall  on  summary  conviction  before  a  justice 
of  the  peace,  incur  a  penalty  of  two  dollars  for  each 
package  on  which  such  date  is  falsely  represented. 

5.  Section  four  of  the  act  passed  in  the  forty- 
seyenth  year  of  Her  Majesty's  reign  and  chaptered 
thirty-six  is  hereby  repealed. 
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I.  Affidavit. 
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ly.  Declaration  op  abandonment. 

V.  (trounds  op. 

VI.  Issue  of  writ. 

VII.  Petition  to  qcash. 

VIII.  Return  of  writ. 

IX.  Secretion. 

X.  Writs  op  may  bb  issued  after  hoobs. 

L  Affidavit. 

2.  An  affidavit  wliich  does  not  show  before 
whon  It  was  taken,  the  Jurat  being  ex- 
press.^d    in   the    following  terms.  _  Asser 

jou.  \m,mjnf,  Hubert,  Honey  &  Gendron, 
4S8Ta7878  '"     '"■  ^"''  '^'  ^'"''*'  ^^  ^-  ^• 

nlitHff^T  f^»I''«''f  founded  upon  belief  of 
plaintiff  that  the  defendant  is  about  to  abs- 
cond, and  .states  that  his  reasons  for  so  believ- 
ing are  "  that  he  hiis  been  so  informed  by 
V:.A  ?•  .',  ""'I^  affidavit  is  not  sufficient, 
and  under  the  circumstances  of  the  case 
proof  that  the  defendant  was  not  immediately' 
about  to  abscond  when  it  had  appeared,  that 
he  had  hunself  declared  that,  under  certain 
not  improbab  e  conditions  he  would  go  to 
Chicago  and  where  intention  to  defraud  was 
^r'^."^'''^'J'^''*  ""*  .sufficient  to  disprove 

case  sets  a  capias  out  no  fact  beyond  the  do- 
partuieofthedefendant  and  his  failure  to  pay 
what  he  owes.  It  has  now  been  so  often  laid 
down  that  this  is  not  sufficient,  that  the  juris- 
prudence must  bo  considered  settled  on  the 
point.  How  a  departure  is  to  become  "with 
intent  to  defraud  "  otherwise  than  liv  the 
non-payment  of  the  debtor's  liability  it  is 
not  easy  to  understand  ;  but  the  law  would 
cease  to  bo  interesting  if  it  had  not  its  little 
mysteries.  J  take  it  however  that  the  recent 
rulings  have  completely  annihilated  the  sea-i 

!-•  N.  2822  Q.  B.  K.  10.  Q.  B.  1881.  '     ' 

ixZ'i  H  ^''121  '°.'^"?'';^»  a  capias  on  thd  ground  '"  ^"^  V'  ■°-  a  "acne  et  soustrait.  et  est  sui'l 
tS  halrf^'''"'". '^''^  ""*  ^"''S^  ^^^  ««^retion  r"-'^''  ™«heretsoustraireavec  1'  ntent^n 
t  «Tl  f  1  ^  "  ^'r^  ''"*;''  ">''  indebtedness.   *^'  1?  sufficient.    Blake  &  wJeiahThl 
It  said  that  in  February  1879  there  had  been  I  "^  ^-  ^•'  ^^^--  ^  '  ' 

a  conversation  betwen  the  parties,  and  since  i  '^  The  plaintiff;  in  swearing  that  the  He 
that  time  the  defeiKlant  had  seci4ted.  The  f^'^T  °(  ^^e  defendant  wou!d  make  him 
debt  was  contracted  some  months  after  thaf  ' '"^"^   ^"s  ^lebt  and  sustain  dnmn,,T.        ™ 

deb?a\tr^'^P'""l^^'''■•^^^^''--^^^^^^ 

debt  at  the  moment  of  secretion,     ^.^d  that  fttd  o"??^' V\r  *' ^f^''  former  exprrsio„ 

coSed  -'  w  fhn,,/' ■'  P'-^'P^'-ty.  "'•  "  has  aba- 
S^ireSraSS^^^^^^ 

'■•<■,  109  n.  C.,  I»b'4.  '■•  ■  — 


120 


<'l^»curs.     Que  le  dit  diposant  est  informi 
desfais  en  dernier  lieu  mendonnes par  etc., 
etc.      Question  as  to  the  personal  know 
ledge  of  deponent  of  the  facts  alleged.    Hdd 

SnfJrf  ^"^j'^^"'  to  be  sufficient,    evo- 
ieau  d-  Demers,J  Q.  L.  R.  277,  S.  C,  1881. 

7.  An  affidavit  for  capias  made  after  the 

nst  tution  of  an  action  for  the  recovery  of  tht 

debt  and  con  aining  only  the  allegation,  that 

danT  £'  '"^*""*r  °^.  '^'  """"^  the  d'e  en 
dant  has  secreted  and  made  away  with  his 

lA'I^f'  r-*^  «ff-ts,with  the'^intention 
nlntnff  -"^  his  creditors  in  general  and  the 
S  it  t' '"  P'"*'''""'''"'-  i?  sufficient  and  legal 
^rve  th«  necessary  m  such  affidavit  to 

g^ye  the  grounds  of  the  deponent's  belief 
fssl"-'""        Thibaud^au,  U  R.  L.  512,  Qb!; 

thf;  'Tl!f  ^Jl-''^";i*'°"  '■"  f"  '^ffi'Javit  for  capias 
tiia.t"led€fendeur  cache  ses  biens  avec  Wn 
tenHon  de  frauder  ses  cr^nciers  engZlalZ 
ijjfposant  en  particulier;  "  as  also  thaT«z" 
t{hfTf  ""cA^ow  e.<  surle point  de  cache' 

necessary  for  the  deponent  to  enume-ate  the 
reasons  wh  ch  he  has  for  so  believing.  Mont 
gomenj  &  Lyster,  8  Q.  L.  R.  375,  S.  C^h.,T882 

9.  And   Che    quality  of   the    nerson    wh« 
r^^eived  the  affi'davit  is  sufficient^yTndicaTed 
by  terms  which  permits  the  Court  to  rec 
ognize  Its  officers,     lb. 

10.  The  defendant  on  a  petition  to  quash  a 
capias  agamst  him  cannot  cross  exaS  a 

but  mZ  cal/b  "''^  'V^^'*"""'^  ''*■  ^^  Svitt 
but  must  cvall  him  as  his  own  witness.  D'Aniou 

\\     TT<  ^\i-  ^-  ^12,  Q.  B.,  1882     -^ 
n  .An  affidavit  for  capia,s,  alleging  in  tha 

iZhiZ'Yl^'''  '^^^"^'^"^ '«  fecfetogor 
*r    .    ^.P"'"*"*  secreting  his  pronertv  and 

79J:in\w£ttte^S,'S-4C  £ 
deponent  swears  :  "  Le  <leposant  est  1^^™! 

ie  d  t  O  R        V'-fnnent  en  sa  conscience  que 
It'i- i^^l^?!Jl--trait,  et  est  sui?  le 


th^  „«!j     -1 —  -ci-iciiuii.     aeia  that 

the  affidavit  was  wanting  in  precision  and 
therefore  technically  deficient.  Mc Allen  A 
Ashby,  4  L.  N.  50,  S.  C.  r,    issi. 

6.  An  affidavit  for  capms  alleged  amoncst 
other  things  :  "  Que  le  ditd4posantest^nformg 
'dune  mamPre  croyahle,  a  tout,  raUonl 

«  '*  7?.  ^:  5;  ^:  '    ^J^,  '^«<^*^  «i  recelf.  Ine 

fa,  (,j  ucsts  aims,  dettes  el  effeis  et  es.  sur 

le  point  immmat  de  cacher  et  receler  la  ba- 

'  lance  de  ses  biens,  dettes  et  effeis,  le  tout  dans 

.'  la  vue  defrauder  les  dits  demand^rs  etses 


(1)  I  Dig.  113-824. 
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After  judobmbnt. 

15  Capias  after  Judgment  will  not  be  ex- 
cept as  an  incident  in  the  original  cause  and 
in  the  same  district.  ( 1 )  Mathewson  &  Busk, 
&  Shorey  &  Rush  &  Lake  St  Francis  Navi- 
gation Co  &  Bush,  4  L.  N.  342,  S.  C.  1881. 

Declaration  in  oasbs  of. 

16.  The  plaintiff  obtained  judgment  against 
the  defendant  for  an  alimentaiy  allowance. 
Some  time  after  the  judgment  was  rendered 
he  issued  a  writ  of  capias  on  the  ground  that 
he  was  making  away  with  his  estate  &c.  The 
defendant  contested  by  petition  the  right  of 
the  plaint  id'  to  issue  the  capisis,  and  after  is- 
sue joined  the  jietition  was  dismissed.  He  did 
not  however  contest  the  <loclaration  accom- 
panying the  capias,  and  the  plaintiff  inscribed 
for  final  ^a:  parte.  Held  that  when  a  capias  is 
issued  it  is  essential  for  the  plaintiff  to  allege 
in  his  declaration  that  the  defendant  is  se- 
creting and  has  secreted  his  estate,  or  that 
he  intends  to  leave  the  heretofore  province  of 
Canada  with  intent  to  defraud,  or  at  the  least 
to  refer  to  the  affidavit  which  led  to  the  ca- 
pias, and  the  court  will  take  cognizance  of 
such  defect  when  the  defendant  has  not  con- 
tested the  declaration.  Howard  &  Howard 
9Q.  L.  K.  172.  S.C.  1882. 

17.  Meme  dans  le  cas  oil  le  demandeur  a 
(lejil  pris  uno  saisie-arret  avant  jugement 
acvompagnee  d'une  declaration,  le  capias 
emane  dans  la  meme  cause,  pour  les  memes 
raisons  doit  aussi  etre  accompagne  d'une  de- 
claration. Morandat  &  Varet,  7.  L,  N.  382. 
&  M.  L.  R.  1.  S.  C.  109,  S.  C.  R.  1884. 

Declaration  of  abandonment. 

18.  Where  the  defendant  had  given  bail 
under  825  C.  C.  P.  and  had  left  the  country  and 
judgment  had  been  rendered  against  huu. 
Held  distinguishing  tlie  case  from  Poulet  & 
Laniire,  (II.  Dig.  135-39.)  that  he  is  bound  to 
file  a  statement  within  thirty  days  or  be  im- 
prisoned. (2)  Hochelaqa  Bank  v.  Qoldring. 
4.  L.  N.  324.  S.  C.  1881. 

19.  On  the  8th  July,  1880,  by  a  judgment 
of  the  Superior  Court  a  capias  taken  against 
the  appelant  was  declared  good  and  valid. 
The  appellant  did  not  file  a  statement  as 
required  (3)  by  law  within  30  days  under  Art. 


(1).  Confirmed  in  appeal  but  unreported. 

(2)  For  the  new  provisions  concerning  abandon- 
ment in  {!»8es  of  insolvency  «fe  INSOLVENCY,  Ed. 

(3)  If  the  contesting  parly  establish  any  one  of 
the  ofl'euces  mentionadin  Art.  773,  or  if  the  defend- 
\nt  refuses  to  attend  or  to  answer,  as  required  under 
the  preceding  article,  the  court  or  jucfae  may  cou- 
liemn  him  to  be  imprisoned  for  a  term  not  exceeding 
one  yeai'.  If  the  debtor  so  ordered  to  be  im  prisoned 
does  not  surrender  himself,  or  is  not  surrendered  for 
that  jiurpose  according  to  such  order,  tlien  the  sure- 
ties are  liable  to  pay  the  plaintiff  the  debt  together 
with  interest  and  all  costs. 


776  C.  C.  P.  On  the  31st  Auguit  following  the 
appellant  was  summoned  to  shaw  cause  why 
he  should  not  be  imprisoned  for  a  year  under 
Art.  2274  C.  C.  (1)  and  Cap  87  C.  S.  L.  C.  Sec. 
12,  S.  S.  2.)  The  appellant  appeared  and  con- 
tested the  application  without  filing  any  state- 
ment and  was  condemned  to  one  year  impri- 
sonment. But  held  in  appeal  (reversing)  that 
by  the  second  paragraph  of  Art.  1360  C.  C.  P. 
(2)  the  laws  concerning  procedure  in  force  at 
the  time  of  the  coming  into  force  of  the  Code 
are  abrogated,  in  all  cases  in  which  such  laws 
are  inconsistent  with  ny  provision  of  the 
Code  of  Procedure,  or  .a  which  express  provi- 
sion is  made  by  the  Code  of  Procedure  upon 
the  particulars  matter  to  which  such  laws 
relate,  and  although  by  the  1st  par.  of  Art. 
766  C.  C.  P.  a  debtor  who  has  been  admitted 
to  bail  is  bound  to  file  the  statement  and  de- 
claration of  all  tho  property  of  which  he  is 
possessed,  accordii  ^  to  Art.  764  of  the  same 
code,  within  30  days  from  the  jiigdment  ren- 
dered in  the  suit  it  was  not  provided  in  said 
article,  nor  in  any  other  article  of  said  code, 
nor  in  any  provision  of  law  now  in  force,  that 
in  default  of  filing  such  statement  and  decla- 
ration the  debtor  shall  be  imprisoned  or  be 
subject  to  any  penalty  whatsoever.  (3)  Mol- 
son  £;  Carter,  26  L.  C.  J.,  159  and  8  Q.  L.  R.. 
338  Q.  B.  1882  &  6  L.  N.,  189,  and  27  L.  C.  .1 
157.  P.  C,  1883.  ' 

20.  On  a  petition  for  contrainte  par  corpi 
against  defendant.  Held  following.  Poulet 
&  Launiire  (4)  that  a  defendant  arrested 
on  capias,  who  has  given  special  bail  not 
to  leave  the  country,  is  not  bound  to  file 
the  statement  and  make  the  declaration  men- 


(1)  Any  debtor  emprisoned  or  held  to  bail  in  a 
cause  wherein  judgment  for  eight  doUare  or  up- 
wards in  rendered  is  obliged  to  make  a  statement 
under  oath,  and  a  declaration  of  abandonment  of  his 
property  for  the  benefit  of  his  creditors  according  to 
the  rules  and  subject  to  the  penalty  of  imprisonment 
in  certain  cases,  provided  in  Cap  87.  (J.  S  L  C 
and  in  tlie  manner  and  form  specified  in  the  C.  C.V. 

(2)  The  laws  concerning  Procedure  in  force  at  the 
time  of  the  coming  into  force  of  thus  Code  ore  abro- 
gated.—In  all  cases  in  which  this  code  coutams  anv 
provision  having  expressly  or  impUedly  that  effect  • 
inconsistent  with  any  provision  of  this  Code  or,' 

In  all  cases  in  which  such  laws  aro  contiary  to  or 
inconsistent  with  any  provision  of  this  code  or 
in  which  express  provision  is  made  by  this  code 
mjon  tlie  particular  matter  towhichsuch  laws  relate 
Except  always  that  as  regards  proceedings,  matter.' 
and  things  anterior  to  the  coming  into  force  of  thii 
code,  and  to  which  its  provisions  could  not  apply 
without  having  a  retroactive  effect,  the  provisions  of 
law,  which  without  this  code  would  apply  to  such 
proceedings  matters  and  things  remain  in  force,  and 
apply  to  them  and  this  code  appli»s  to  them  onlv 
so  tar  as  it  coincides  with  such  prnvimous. 

i3)  Monk  J.  &  Tessier  ,1.,  concuned,  the  lAtter 
bemg  of  omnion  that  the  defendant  should  have  had 
notice  of  the  Judgment. 

(i)  II  Dig.,  1S5-89. 
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tioned  in  Art.  766,  C.  C.  P.  (\  i  CoiiHi  A-  T. 
mieux,  4  L.  N.  263  S.  C,  1881  &  07  I  r  T 
574  &  5  L.  N.  254  '&  2  q'.  R  14. q'^;  f^t 
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irom  plaintiff  through  a  lawyer  a  Dromis«  in 

wntmg  not  to  prosecute,  on  o.ndifion  of  fu" 

V.  Grouxds  op.  fi^'"8  an  accepted  draft  from  the  New  York 

"™  P^y'^^^<>  m  sixty  days.    Defendant  aftir 

21.  The  evidence  showed  that  the  defendant    th^Statef  wll?«'''i*°  l.'^"'^  *^°"^  ^^''"t'to 
sewing  machine  agent,  took  a  lease  tm'  ^^e  accent  'Zf^t"'^^!?^^.^^^^^^^^ 


.  ,-;"^'="""o«miinaeueiendant. 

lSff^wf^'''\^^'''^'^°°^  ^  lease  fW 
plaintiff,  jointly  with  another,  at  a  rental  of 
f^iOper  annwn  and  secretly  removed  the 
furn  ture  m  May  to  Brockville  where  his 
employer  required  him  to  locate  himself  for 
a  time  as  local  agent.    Ho  had  previously 


JheaccepteJ3;;frwa7rhrno3rre 
as  the  first,  and  plaintiff  was  still  out  of  W, 
money,  when  det^^ndant  came  to  Montiml  on 
avisit  which  it  was  knowa  wouW  only  Sain 
hm  a  few  days,  and  was  arrested  oX  usua 
affidavit  for  capias.    The  intention  to  rS 


reairiori  ;„  V     V  *,      ,    ''*"  '""^  previously  an 

depot  to  return  hnmo  ^u^ A  ,  ™'lv*y 


«„t  t' ■ — ^        Ji»u  saiu  mat  It  he  did 

not  succeed  m  Brockville  he  would  go  back 
to  the  States.  He  had  bought  the  furniture 
m  Montreal  with  money  advanced  b^the 
tenant,  some  |5(X).  At  the  time  he  left  i^ 
May  he  said  to  his  co-tenant  that  he  would 


tr-/  to   get  bonds  for  the  Brockville  oS  I  had 'se^ref  ^^t^^^^^-  ^  debtor  who  in  1875 
^ll'^i^?i^?\  them  ^^  Z2  S  lSt'^Kf:f  t^  l!!!.^-?^ 


and  if  he°could  n'ot  g^et  r^ein 'he  woTd  T/^^ 
remam  there  without  bonds,  and  if  To  .oUl 
not  remain  w.tliout  bonds  he  would  g,,  to  the 

nWi'ff  l";  ""''"'"i  'P'''""  f'^^*^  P'^ve  that 
plamtiff  liad  grounds  for  believing  tliat  de- 
fendant might  at  any  time  removl  into  the 

'l«,  ?','''  h""  ^'  '"  ^"^  "'  J>«  ^a^  concerned 
fraudulenly  removed  from  Montreal  without 
settling  with  liirn  but  secretly  taken  aC 
his  furniture  Held  sufficient.  McCra7I 
itftZ^er,  .1  L.  N.  324.  S.  C.  1881. 
22.  On    the  contestation    of  a  capias  it 


—  „^,  ,.uuiiu  Lu  leave  lor  the  r 

depot  to  return  home  when  arrested.     Held 

on  petition  to  quash  that  there  was  no  m^f 

of  intent  todefraud.    Carter  &  GrahZfi^ 

.f  ,f  S'L^^^f-^.^debtor  who  in  1875 


with  intpnt  to  ^V  *^;  •'^  anaieit  Canada 
TfiM  ^  *  *."  defraud,  came  temuorarilv 
mto  the  Province  in  1882,  and  was  caSd 
as  he  was  again  leaving,  thkt  the  secretCnd 
depar  ure  in  1873  coupled  with  inteS  of 
agam  leaving  in  1882,  were  sufficient  ground 
ffond  T%'^  \  *"^.  ^^^  ^'^P'a^  ^a«  declared 
i  C;i884  '*  ^''^'"'''  ^  ^'-  N-  398, 

VI.  Issue  of  writ. 


ap;;ar^^trtdX£;Tad''LVv:ftei;^^^                                           '^^'^  "^  ^'^^'^^ 
very  m  VVinnipee.  where  ho.  na,.^i^ri  .,„  u.._.-        "  The  ooinmiasinnor  n„„..„i.  ;„ .    ., 


» »    .       -, — :-  '■"— .•<j<»m;  nan  received  deli- 
very  in  Winnipeg,  where  he  carried  on  bus  - 
ness,  of  a  large  quantity  of  goods  from  plaintiff 
but  whether    purchased  or  on  consigment 
the  evidence  differed.  He  had  been  in  Mont 
real  for  several  weeks  trying  to  arrange  a 
settlemen   with  his  creditors,  and  waTabou? 
to  return  home  by  way  of  New  York  when 
he  was  capiased  on  the    usual  affidavit  of 
medttahonefuga.  Judgment  settin^aside  the 
capias  on  the  ground  of  want  of  proof  of 
intent  to  defraud  was  confirmed.    Marcotte 

i  ?R?i882     ^-  ^^'''  ^'  ^''  *  ^  ^-  N    3^5? 
fi,^^;  f"  another  case  the  evidence  was  that 
t^^.d^^ndanton  pretence  of  mi)'   -m  use  of 
plaintiffs  bank  account  to  draw  ou  a  firm  in 
New  York,  with  whom  he  claimed  to  have 
tm^^^'  f,e''«"fded  plaintiff  to  advance  hhn 
$100  on   the  strenght  of  his  draft  for  that 
amount,  which  he  said  wp.s  sure  to  be  honored 
Ihe    draft   was    dishonored.    While    being 
threatened    with    criminal    proceedings  hf 


at  thP  ./? r'"''7"5r  •""">°*  issue asimilar  warrant 

VII.  Petition  to  quash. 
««^nn„f  ?"''°  *°.'®*  *«'de  a  petition  to  quash 

and  it  must  hl^Z^.^^^Zir  i^TS"?" 
the  defendant  is  allowed  to  T  ow  tLt  £ 

4  L.  N.,  221  S.  C,  1881.  *  '^'"*' 

VIII.  Return  op  writ. 


h}}L\  «*«''*'>' "ho  has  been  admitted  to  bail  is 
ffe^i"  ^H  "^"^^tatemeut  and  declaration  wfthin 
thirty  days  from  the  date  of  the  judgment  re^d^md 
"  ']»«  "">»'  1°  'hicb  he  was  ari^ster  Any  S^n 
condemned  to  pay  a  sum  exceeding  eighty  ff« 
exclusive   of  interest  from  service  of  nrn'L..„?j 
costs  for  a  debt  of  a  commercS  n  *«,!  P/tbL^**  I 
alter  suoli  moveable  and  immoveable  prowrtv  "m  h« 
spears  possessed    of  has  been  di8ouZd^bo?f„d 
upon  being  required  to  do  so.  tafileSlaSte: 


26.  Lesdolaispourfaireuneetcentinna  1. 

et  non  pas  du  jour  oii  le  Uf  est  rapoorf^  «•. 
gref!e sur un ordre du  juge  Morar,rlnfA°i'  , 
JgL.  N.  382  &  M.  L.  I,  f  tcZt.MS 

IX.  Secrbtion. 
to  the   attachment  and  within   the    threei 
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months  pre  ceding  it,  defendant  had  disposed 
of  a  portion  of  his  stock  in  trade  to  one  D., 
the  purchase  price  of  which  remained  unpaid. 
Held,  oven-uling  Gault  &  Donnelly  (1),  that 
there  was  no  liistinction  between  "secreting" 
and  "fraudulent  preference,"  and  that  the 
acts  of  the  defendant  were  equivalent  to  a 
recel.  Gault  &  Dussault,  4  L.  N.  321,  Q.  B., 
1881. 

29.  The  defendant  refused  to  deliver  wood 
according  to  contract,  demanding  a  higher 
price  than  had  been  stipulated  in  a  notarial 
agreement-  Held,  that  this  was  not  a  secret- 
ing, and  the  capias  issued  against  him  was 
quashed  without  costs.  Mantha  &  Sequin, 
8  L.  N.  12,  S.  C,  1882. 

30.  A  capias  was  issued  against  the  defen- 
dant B.  F.  B.  on  the  ground  of  secretion.  It 
was  alleged  thai  th^-  defendant  had  been 
doing  business  at  St.  John's,  P.  Q.,  under  the 
name  of  B.  &  Co.,  and  had  made  promissory 
notes  in  the  name  of  the  said  firm,  on  which 
there  was  a  balance  due  of  |'i  04.67  ;  that  he 
had  secreted  his  effects,  &c.  T'he  defendant 
in  his  petition  to  quash  the  capias  denied  the 
making  of  the  notes  but  did  not  file  any  affi- 
davit to  show  that  the  signature  was  forged.  He 
pretended  that  he  was  merely  acting  under 
a  power  of  attorney  from  the  registered  firm 
of  B.  &  Co.  S.  H,,  who  constituted  the  regis- 
tered firm  of  B.  &  Co.  was  examined  and 
stated  that  she  signed  the  notes,  and  that  the 
signatures  were  in  her  own  handwriting. 
Held,  that  the  person  registered  as  the  Cmo 
of  B.  &  Co.  was  merely  a  prSte-nom  for  the 
defendant,  who  was  the  actual  owner  of  the 
business.  Capias  Uiaintained.  Graham  & 
Bennett,  6  L.  N.  298,  S.  C,  1883. 

X.  Writ  OP  MAY  be  issued  after  hours  and 

WITHOUT  STAMPS. 

In  cases  of  capias,  attai'hment  before  judgment, 
attachment  for  rent,  con^rvatory  attaclinnut,  and 
in  all  cases  of  urgency,  ths  writ  may  be  issued  out- 
side office  liours  without  having  judicial  stamps  tiie- 
reon,  provided  that  the  amount  'of  such  stamps  be 
deposited  with  the  officer  issuing  the  writ,  who  is 
bound  to  affix  the  stamps  upon  tne  Hat  as  soon  as 
possible,    y.  48  Vict.,  cap.  20,  S.  7. 


CAPITAL. 

I.  Interest  on,  see  INTEREST. 


CARE. 


CARGO. 

I.   RiOHTa  AND  DUTIES  0ON0ERNIN3,   US  AF- 
FREIGHTMENT, CARRIERS. 


CARRIAGES. 

I.  Hire  of,  see  CAB  TARIFF. 


I.  Liability  for  want  of,  see  DAMAGES. 

NEGLIGENCE. 


(1)  I  Dig.  20«,  1«2. 


CARRIERS— 5fc  AFFREIGHTMENT, 

I.  Bills  ov  lading. 

II.  Liability  Oif. 

III.  Railways. 

IV.  Steamboats. 

I.  Bills  op  Lading. 

31.  Wheat  was  carried  by  a  schooner  from 
a  port  in  the  United  States  to  Kingston  Ont. 
under  a  bill  of  lading  requiring  its  deliveiy, 
there  tc  the  defendants  subject  to  the  order 
of  the  shipper,  and  was  accepted  from  the 
schooner  and  a  receipt  therefor  given  on  the 
duplicate  of  the  bill  of  lading,  and  forwarded 
by  the  defendants  to  Montreal,  and  there 
delivered  without  the  order  of  the  shipperf  and 
without  the  surrender  or  presentatiou  of  the 
bill  of  lading.  The  question  was  whether  the  ap- 
pellants, the  Forwarding  Company  were  held 
to  the  same  obligations  as  if  they  had  been 
signers  of  the  original  bill  of  ladmg,  which 
'be  i^'spondents  contended  had  force  and 
effect  until  the  cargo  reached  its  destination 
in  Montreal,  and  \\  heti^er  the  appellants  as 
forwarders  were  bound  to  have  demanded  and 
secured  the  surrender  of  the  original  bill  of 
l:-.ding  on  delivery  by  them  of  the  cargo  to 
the  consignees.  Held,  reversing  the  decision 
oi'the  Superior  Courtis  L.  N  6  ;  &  25  L.  C.J.  324), 
that  the  bill  of  lading  was  fulfilled  and  be- 
came eflf.ie  by  the  delivery  of  the  wheat  at 
KingstOi,,  prior  to  the  assignment  of  the  bill 
of  lading  to  the  respondents.  (1)  St.  Lawrence 

6  Chicago  Forwarding  Co.  d-  Motion's  Bank, 

7  L.  N.  367,  &  1  M.  L.  R.,  Q.  B.  75,  1884. 

32.  And  tho  negotiability  of  a  bill  of  lading 
cannot  be  put  upon  precisely  the  same  foot- 
ing as  a  bill  of  exchange.  An  advancer  on  a 
bill  of  lading  should  exercise  reasonable  dili- 
gence as  r< .  ards  the  cargo  it  imports  to 
represent.    76. 

33.  And  the  alleged  usage  of  trade  impos- 
ing the  obligations  incurred  under  the  first 
bill  of  lading  upon  the  carrier  who  accepts  a 
cargo  carried  to  an  intermediate  port,  tc  for 
ward  to  its  final  destination  by  an  additional 
transit  so  as  to  require  such  ultimate  carrier 
to  procure  the  surrender  of  the  original  bill 
of  lading,  to  free  hunself  from  responsability, 
could  not  alter  the  established  significance 
of  the  docuiriGnts  usedi  or  the  !e2.i.l  r.^.lati.'srs 
of  the  parties  according  to  the^facts  of  the 
case,  or  make  liability  depend  upon  obtaining 

(1)  Itt  Supreme  Court. 
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edTt'<:".ffl.' ^'^  ''""T""*  ''f^^'-  it  ^^d  exhaust- 
ration. ^r"'^  ""''  ^^'^^'^^  ^-^  l^'^-e  any  ope- 

II.  Liability  ok, 

f  1,! t„!^-'^'^'"°  "*  P*''"'*""  '"  ''•«»  employment  of 
the  earners  assumes  the  charge  of  baaeace 
delivered  on  board  the  vessel  the  carrK 
Sr/"-  "^'  \  ^l^^^Se,  though  the  person 
who  received  the  baggage  was  there  merelv 

whose  duty  it  was  to  receive  the  bacsace 

mrnson  &  The  Ontario  d  El     He,!%^^. 

gat-Mn  Company,  5  L.  N.  7],  S.  C    ^88" 

as.  The  defendant  were  a  Compnv  who  un 
-n '''°f  •  *  '.^.1^1'y'^'y  of  parcels  aL^^^essages 

rie  plaintiff  had  entrusted  them  with  a  pa': 
cd  add,.essedtoone  B.,  a  purser  on  board 
Si"  Th'^  "  ^""JP'^^y'^  steamer  "Mont- 
Kit  S?,?  ''^^"''7'  "°*  ''"^'ng  B.  there, 
rv  V  ,  '  *  '",'*"  '"  <''^»''«e  of  the  Richelieu 
Co  s  sheds  on  the  wharf.  The  parcel  dkl  nn? 
reach  its  destination  but  was  Ci  HddtlTt 
the  Company  was  liable,  mison  ATheCa. 
nadian  Telegraph  Co,  6  L.  N.  184,  C.  C,  1883 

oftheO  o7?i*^''^T'^«'^'°^*  th'^  l"««ee 
Tl,i  1  f  .  P-  ^'^-  *°''  breach  of  con*;ract. 
The  defendant  agreed  to  run  the  ra-lroad 
trains  between  Hochelaga  and  Calumet  tn 
connection  with  a  steamer  run  by  plaintiff 
between  Ottawa  and  Calumet.  The  ch  ef 
complaint  was  that  defendant  had  failed  to 
provide  a  proper  wharf  and  sled  at  Calumet 
or  to  deepen  the  channel  so  as  to  allowT, 

JraTo^t  thrr8n\"^''n''"«P''^««'"^"'^» 
oraDout  tlie   18th  June,  he  had  smldpnhr 

changed  th,.  hours  of  departure  LdSvl^ 

ot  his  trams  so  as  to  break  the  connection 

with  plamtiff,  to  his  groat  damage  and  he  had 

also  broken  his  agi-eement  as  to°an  excursion 

tram  on  the  Queen's  birthday  1877.  Evidence 

that  the  defendant  changed'the  hourlof  his 

S  nhinfir"^'-"-'""''  "'"-ithoutthe  consen 
of  plaintiff  ana  in  a  manner  which  was  not 

•Ln   of  sf(li5*  u  '=''"i'-"9t-  I^'iniages  to  the  ex 

?L  n!  Sf^!'l:Ti8'8i'''''""'-^ ''  ^'^^^'"'«'^' 
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and  was  publicly  advertised  as  their  aeent 
nevt?h-^"''?  '°f  tb-^^k  respondantS: 
tiey  lor  him  when  hs  heard  of  the  difficultv 

t^Sn-b  h'"!''.*^''  ^:'"';'  "-  not  dSpo  ed 
to  disturb  the  judgment  which  held  the  proof 
ol  agency  suiiicient.     With   regard   to  ™>e 

gatoiy  m  the  case  of  foreign  Companies.  The 
trespass  was  continuous  fi-om  N.  w  York  ^ 

van,  it  ]?82       ^'''^'"^  ^«''  ^"^  *  ^''»«- 

pT"Vfry  ''*y\^°^^"  orvillage  in  Can.l  sucY 
For  the  sairnf  n"  ""  "''y°f  ''«  "»«y  "''oose,  aT^ent* 

3.  Every  ticket  so  sold  by  any  aeent  shall   h»v. 
writer'  l''"^''  "«"'"  "-"i  tl-e  S  of  the  tie 

mmmmB 


III.  Railways. 

,i„l^:  "^^^  c«riam.--In  this  case  an  action  of 

exTulffon7n  •"■""«,''*  '^y  ^h^  respondent,  fo 
expulsion  from  a  sleeping  car  berth.    If  the 
allega  ions  were  proved  it  would  appear  to  be 
an  extraordinary  outrage.    The  respondent 

New  York  1o  Mn'^f  'T  ''  '^^P'^^  ^^^'^^  f^"« 
put  out  of  f  ?„^  ^if '  '''"^  P'^y'"^  f"r  it,  was 
put  out  of  the  car.  It  was  one  of  those  thines 
for  which  a  Company  should  be  held  strictfv 

urnot'on't.'^"'  '^'.P'-^f^"*  *he  case  cai": 
up,  not  on  the  merits,  but  on  a  judgment 
dismissing  two  preliminary  pleas.  tC  Sn 
»ad  been  serve,l  on  the  Company's  aUeged 
«^,^«"'''^?1-  ,The  nuesfionVrbfen 
rained  V  hcthor  Mr.  V.  was  an  agent.  It  was 
proved  that  he  sold  tickets  like  that  soK 
respondent.    He  had  an  office  in  MontreJi 


^ei?s^^^t»rs«i- 

•pany  over  wliose  line  they  desire  to  issue  ticket,  hi 
'  ■■  o n^n™^'  f  J-^P'o^i''«d  iu  sectio.  o^e  aSah 
.  :  rtSetom?h.T"'-''^^^'"''''  i"  like  manne 
l.aa.    1^^^  *°''^'8"  '^°'"l'''"'y  i'e  or  they 

„„fi'  ^t''ing  in  tliis  Act  shall  piedude  the  dnlv 
^vl'tUi f  f°f  "passenger  to  whom  he  may  have 

ioffromwlliwf?^'^''"/^''^''' '"  theVoi'ntorj-un  ? 
ticket  '"  '""y  ''"^^  !»•  ^^°»«'y  secureil  hU 

p.i.oument  tor  not  less  than  "ton '  days' nor  'moTe 
thaa  nm«y  day«  in  the  common  gaoK  or  to  bo  h 
fine  and  .mpr.»onui.ut,in  the  discretrok  of  the  Jug- 
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6.  AH  compUints  regardiaf  the  contrarention 
of  this  Act,  gball  be  proiecuttd  by  informttiou,  and 
abtll  be  subject  to  the  provisions  of  the  Act  pass- 
ed in  the  Session  held  in  the  tbirtr-secend  and 
thirty-third  year  of  Her  Majesty  r«ign  and  intitule 
ed  "  An  Act  reapectiog  the  duties  of  Justices  of 
the  Peace  out  of  Sessions,  in  relation  to  summary 
convictions  and  orders." 

7.  Nothing  in  this  Act  contained  as  regards  the 
appointmeni  of  agents  for  the  sale  of  tickets  shall 
prevent  thi  .station  agents  of  the  minister  or  com- 
pany at  their  stations,  and  in  their  tickets  offices 
at  such  statious  from  selling  tickets  to  passengers 
about  to  enter  upon  and  travel  by  railway  from 
the  said  stations. 

8.  The  examination  of  any  complainant  or  wit- 
ness, taken  or  heard  nuder  oath  in  the  presence  of 
the  person  accused,  on  the  hearing  of  any  com- 
plaint, for  any  offence,  aeainst  the  provisions  of 
this  Aci,  (if  tne  person  charged,  or  his  counsel, 
or  agent,  shall  have  had  the  opportunity  of  cross 
examining  such  complainant  or  witness,  whether 
he  has  dono  go  or  not),  maj,  on  the  hearing  ot 
any  appeal  from  any  decision  of  such  magistrate, 
be  used  In  evidence,  provided  the  person  whose 
riaminatlon  is  so  used,  is  out  of  the  jurisdiction 
of  the  Court  to  which  the  appeal  is  made ;  and  pro- 
vided further  that  the  said  examination  or  eviden- 
ce has  been  reduced  to  writing  and  has  been  signed 
by  the  person  whose  examination  it  purparts  to 
be  ;  and  to  entitle  the  said  examination  to  be  read 
and  taken  as  evidence  on  the  hearing  of  such 
appeal,  it  shall  only  be  necessary  to  produce  the 
certificate  of  the  magistrate  or  person  before  whom 
the  said  trial  was  had,  under  uis  hand,  certifying 
that  the  said  deposition  which  is  offered  in  evi- 
dence, was  taken  before  him  on  the  heariag  of 
the  complaint  which  forms  the  subject  matter  of 
the  said  apoeal,  and  on  the  production  of  the  said 
certitieate  the  said  deposition  or  evidence  of  such 
absent  person  shall  be  taken  and  received  as  evi- 
dence, without  further  proof,  on  the  trial  of  toy 
such  appeal. 

9.  The  Minister  of  Railways  as  regards  any 
Qovcrnmeat  railway  ani  every  railway  company 
subject  to  the  jurisdiction  of  the  Parliament  of 
Canada,  or  to  which  "the  Oousolidated  Railway 
Act,  1879,"  applies,  shall  reoay  to  any  ticket 
holder  the  coat  of  his  ticket,  if"  unused,  in  whole 
or  in  part,  less  the  ordinary  nnd  regular  faro  for 
the  distance  for  which  such  ticket  has  been  used ; 
and  such  repayment  shall  be  made  at  any  station 
or  office  of  the  railway  or  company  between,  and 
including  the  points  covered  by  the  ticket  ;  and 
the  sale  by  any  person  of  the  unused  portion  of 
any  ticket  otherwise  than  by  the  presentation  of 
the  same  for  redemption  as  provided  for  in  this 
section,  shall  be  deemed  to  be  a  violation  of  the 

{irovisions  of  this  Act,  and  shall  be  punished  as 
lereinbefore  provided  :  Provided  always,  that  the 
claim  for  suen  redemption  be  made  within  thirty 
davs  from  the  expiration  of  the  time  for  which  the 
ticKet  was  issued  in  accordance  with  the  condi- 
tions thereon. 

10.  Passengers  presenting  single  journey  tickets 
upon  the  trains  within  the  time  for  which  the  con- 
ditions printed  upon  them,  and  the  dfttea  show 
such  tickets  to  be  good  for  use,  may  apply  to  the 
conductor  of  such  train  to  ha-'e  the  privilege  of 
Btopiiing  over  granted,  and  the  time  for  which 
the  ticket  is  valid  extended,  which  shall  be  con- 
ceded on  tickets  purchased  at  railway  ticket  offi- 
ces in  Oftiiada.,  from  cp.?.  "ilare  in  CftRsdA  ta  ftr.~.- 
ther  or  from  a  place  in  Uanada  to  a  place  in  the 
United  States  ;  but  no  railway  company  shall  be 
required  to  exteud  the  time  more  than  two  days 
far  every  fifty  miles  of  distance  to  be  travelled  in 
Canada. 


IV.  Steamboats. 


38.  The  defendant  rau  a  line  of  steamboats 
between  Quebec  and  St.  Romiiald,  and  for 
the  use  of  her  boats  used  a  quay  at  St.  Ro- 
muald,  known  as  the  "Quai  Benson,"  for 
which  she  paid  a  rent  to  the  proprietor. 
In  November  1879,  she  earned  to  St.  Romuald 
for  plaintiff  a  cask  of  sirup  and  delivered  it 
on  the  quay  to  one  of  the  plaintiff's  em- 
ployees. While  being  carried  over  the  quay 
in  a  cart  or  vehicle  the  cask  was  broken 
owing  to  the  bad  state  of  the  quay,  and  all 
the  contents  lost.  Action  to  recover  the 
value  on  the  ground  that  in  inviting  the 
public  to  pass  over  the  quay  in  order  to  reach 
the  steamboat,  the  defendant  implicitly  gua- 
ranteed that  the  quay  was  safe  and  suitable 
for  such  purpose  and  could  be  traversed 
without  risk  of  accidents  such  as  the  one  in 
question ;  that  in  short  there  was  an  implied 
contract  between  the  proprietor  of  the  steam- 
boat and  the  public  using  the  boat  that  the 
former  should  keep  the  quay  in  good  order. 
Held  that  notwithstanding  Borla.ie  &  St.  Law- 
rence Steam  Navigation  Co.,  (1)  that  the 
liability  of  the  carrier  ceased  the  moment  the 
f-oods  were  out  of  his  hands.  Leclerc  &  Oa- 
heriy,  7  q,.L.  R.  30,  C.  C,  1 880. 

39.  Action  against  a  ferryman  to  recover  the 
value  of  a  horse  which  was  injured  while  on 
board  the  feriyboat  so  that  it  died,  lie  evi- 
dence showed  that  a  horse  and  wagon,  the 
property  of  the  plaintiff,  were  driven  by  the 
son  of  plaintiff  on  board  a  steam  ferry  boat 
plying  between  Verdun  on  the  Island  of 
Montreal  and  Iji  Tortue  on  the  opposite 
side  of  the  River  St.  Lawrence.  The  horse 
was  taken  out  of  the  wagon  while  on 
board  the  steamer  in  order  to  give  more 
room.  Shortly  before  arriving  at  the 
landing  place  there  was  a  stir  among  the 
horses  and  the  pole  of  a  wagon  struck  the 
horse  behind,  and  inflicted  a  .i  ound  from 
which  it  died  in  three  days.  It  di<I  not  appear 
distinctly  who  took  the  horse  out  of  the  wagon 
to  which  (2)  it  belonged,  but  it  was  presumed 
by  the  court  that  the  men  of  the  boat  did 
so.  Held  that  the  proprietor  of  the  boat  was 
an  ordinary  carrier ;  that  the  passengers 
am!  horses  were  in  his  charge,  and  the  bur- 
dei!  of  proof  was  on  him  to  prove  exemption 
from  liability  under  Ar'..  ^C.75C.  C.  Judgment 
of  first  instance  rev-o  id  (3)  and  action 
maintained.  Robert  &  Laurin,  26  L.  C.  J. 
378  and  5  L.  N.  362,  S.  C.  R.  1882. 


(1)  II  Dig.  143,  70. 

(2)  They  are  liable  for  the  loss  or  damage  of 
things  entni^tif^  to  thpm.  ijnless  the?  cau  "roT9 
that  such  loss  or  damage  was  eauied  by  a  fortui- 
tous event  or  irresistible  force,  or  hai  arisen  from 
a  defect  in  the  thing  itseh. 

(3)  5  L.  H.,  180. 
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MajMty'a  roiu'ii,  iiititulod  •'  An  AotrosiiBctlnVthl 

TLdMiiiiatarolMarinp  and  Flph»riia  mn-^  u« 

ii..Hnf,  1  ^'  "''°'"'  '""'^  """l  upon  »ucli  au  J  or- 

■Wnni  *'""'"??"'''''"«  "Peoified  in  such  "utbor- 
uat  on  bo  provided  for  and  carried  on  the  sto^m 

."^L'lr"'^  «"ch  authori^Xn  Xe^^t 
m^Z^lT  ?"  "•"  *"''•  or  tubis  equal  in  di«. 

weTrM  ".''"".'!  "\"'"''  by  ll^e  steamboat  is  or 
are  f.ied  „  ,dor  the  hurricane  dock  thereof  ai^d 
proYiued  with  nozzles  placed  at  distanc.a  of  ?,«i 

atu'-lXd'  Ah^^'  n  ,  f""""bo»t  CUD  be  readily 
•nd  of  the  steamboat  -ojicUm  to  oit),er 

BOMn'd\rr.fa  bollowa  or  oVl'  ""'"''*'!'  ^"^  '"''°  '»  be 
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CAUTIONNEMEN  i  , 

I.  Em  api'el  See  APPEAL,  SijuuiCi v, 


CAUTIO^^  30LIDAUIE.       ' 

I.  D[30UArt()R  OF. 

orwiwheld  todiHcLarge  the  defe"di^,t  ra 
Hon  solidaire  to  the  .nort^^fer      /^^Xl ,  • 
Ciraux.  7,  Q.  L.  it.  73,  S.  (^  1881.  ''""''*««  '^ 

CERTIFICATE  OP  I'HOTilONOlAR  Y. 

SlioN."''  ''"°°''  °*'  «XKOf  "ON  OP  DEKD  OP  COMPO- 


CARTERS. 

J.  EjOHT  op  with  nKSPKCT  TO  I.ICKVSES. 

See  MUNICIPAL  CORPORATIONS  Car 

TKRa  UCBNSKS.  "^ivJi^O    (..AR- 

IL Tariff  op  See  CAB  TARIFF. 


CAS  FORTUIT. 

^L  Casks  op  See  DAMAGES,  NEGLIGENCE, 


41.  Tho    defendant   wav    arreitrwl    iin,i»„ 
ca^<M  and  gave  bail  under  Artsl^C  C  P 

q^  iSdr'dorr'"''  "^ "'"  «>-!?•  whin 

on  luiii  or  01.  l,i,  .uretic.    Ul, ,  11™ ijZlS 
moved  tlmt  M  tho  ,l.f„„a,„i  1,-S  „  S 

c."  "i""'"  '!•»  «o'«flo™r  "rjr 

uon.     We  880  however  flinf   ♦'.!„  ~    "'i'"»' 

reader  the  Judgn^ent  that ,    ghThl^'t' 

rr«^' ''^'""^^^■^"'■^^"•«'l"''*"hea"otionb^ 
answered  m  writing  within  eight  darimdW^ 
discharge  the  inscription  and  condenm  th« 
dofendant  to  pay  the  costs  of  reWew    o.ftt 
ne  .t  I'aquetle,  4  L.  N.,  50  S.  C.  R^  1881 


CATHOLICS. 

II.  MAnRiAUK  op  See  MARRIAGI 


!l 


CATTLE. 

MiGSr^TLffyr""™  -'^'-  ^A- 


CEMETERIES  sw  BU 

CENS  rJT  P  •.,i.i\ 
L  Liability  to. 

.42.  The  99th  Art.  of  the  ••..,.  , 
^>  Mch  js  as  follows.   "  les  cW/«  , 
prtrtaires  dh&itages  chargis  t '    ■ 
eens  et  rentes  ou  mitres  char , 
annneUes  soni  tenua  peraomellem. 


■  '«ram 
et  pro- 
vable de 
>  lies  et 
t  de  payer 
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mi'. 


•gation  of  the 
•thiioiry  credi- 
leleiiJaiit  cat- 
•  Jiilodeau  d- 
I. 


ONO'lARY. 

KED  OP  COMPO- 


fJtetl    under 
.  825,  C.  C.  P. 

slioriffwhen 
of  tho  Court 
of  such  order 

the  plaintirt' 
ul  not  made 
y  under  Art. 
i>'!  also  that 
to  surrender 
9  <lofendant 
ion  with  Iiis 

of  th(>  pro- 
wi.-TIio  only 

of  the  pro- 

0  execution 
("ties,  and  it 
eld  and  still 
le  composi- 

1  man  may 
lat  plaintiff 
)ocau8o  this 
o  thoi-efore 
have  been 

emotion  be 
ays  and  we 
idemn  tho 
3w.  Oshor- 
i.,  1881. 
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CERTIORARI. 


'«  Paris 
etpro- 

^abte  de 
•lies  et 
Uepayer 


el  acanilter  icellcs  nkarges  d  celui  on  ceux  d 

?'ui  ellen  .wnt  diien,  et  lea  arr&ragea  ichnu  de 
enm  bieim  taut  et  si  Innpnement  que  des  dit.i 
hiritages,  nu  de  partie  et  portion  d'icenx,  ils 
neront  dAtcnlcnm  et  ^)ropriStaires"  does  not 
aj)ply  to  tliii  constituted  rent.  Wriijht  & 
Moreau  10  K.  L.  544,  H,  C,  1881,  &  M.L.  R.  1, 
Q.B.  456,  1885. 


CERTIFICATE. 

I.  Of  Bailiff  see  BAIFylKI''. 
ir.  Of  BuuiAi.scB  BURIAL. 


CERTIORAEI. 

I.  tiltOUNDS  or. 

II.  IIkarino  of. 

III.  PRHni.UDKS  PROHiniTION. 

IV.  HlOlIT  TO   OUUISU, 

V.  Skkvick  of. 

I.  Grounds  op. 

43.  A  conviction  for  assault  was  set  aside 
on  certiorari,  because  tho  defendant  was  ille- 
gally condemned  to  pay  for  sowing  up  the 
plaintiff's  lip.  Gauthier  Exp.,  4  L.  N.  1 32, 
S.C.,  1881. 

II.  Uearinq  of. 

44.  Tho  argument  of  a  petition  for  certio- 
rari will  not  take  place  till  tho  case  has  lioen 
inscribed  on  tho  rolo  (1)  according  to  Art. 
1231.  C.  0.  P.  Bombardier  &  Jolie,  12  R.  L. 
97,  S.  C,  1883. 

III.  PREOMTDES  PROHIBITION. 

45.  When  a  wiit  of  certiorari  affords  a  suffi- 
cient remedy  prohibition  does  not  lie.  Audel 
&  Doijov,  10  Q.  L.  K.  20,  S.  C.  R.,  1885. 

IV.  Right  to  Order. 

46.  Caae  of  Narbonne  Exp.  (II  Dig.  150- 
97),  reported  at  length  25  L.  C.  J.  330,  Q.  B., 
1879. 

V.  Service  of. 

47.  Where  a  writ  of  certiorari  was  served 
on  two  commissioners  for  tho  parish  in  which 
the  Judgment  was  rendered,  but  one  of  them 
took  no  part  in  the  .judgment  attacked,  and 
the  one  who  did  take  part  not  having  boon 
served  the  writ  having  in  fact  been  served 


(1)  If  the  opposite  party  him  not  alreiuly  anpenred 
•nd  tiled  an  appearance  m  the  ordinary  form,  iie  may 
do  so,  immediately  after  the  writ  is  regularly  return- 
ed ;  and  thereupon  the  case  may  beinscril3edon  the 
roll  bv  eitlier  party  to   be  heard  in  the  ordinary 


0HA11ITABT.E  SOCIETIES    i;U 

by  orroi'  on  th'!  wrong  (ionimiHsioncr.  Held, 
fatal  aiid  (•citiorari  {|uash('<l  on  motion- 
Bclisle  Exp.,  4  L.  N.  391,  0.  C,  1 88 1. 


CESSION— Set-  TRANSFER. 


CESSIO  BONORUM— 5e«  CAPIAS, 
INSOLVENCY. 


CHALLENGE 

I.  RioHT  OP  See  CRIMINAL  LAW. 


CHAMBERS 

I.   Powers   of  .Judob    im   jS'ee   JUDGES, 
JURISDICTION. 


CHANGE 

I.  Of  Attorneys  ,S'ec  A'IT(')RNEYS. 
II.    Of    Domicile   ,S'ec   CIVIL    STATUS, 
DOMICILE. 


CHARACTER 

I.  Evidence  as  to  ,S'ee  EVIDENCE 


CHARITABLE  SOCIETIES, 

I.    Act  OONCERNINCl. 

Whereas  tho  proper  working  of  Cap.  7!  »(  the 
Consolidated  Statutes  of  Canada,  imtituled  :  "  An 
Act  respecting  Charitable, Philanthropic  and  Pro- 
vidential AstociatioiB,"  amended  by  tho  act  of 
this  Provincial  Legislature,  32  Vict.,  Cap.  43,  and 
the  happy  application  of  the  beneficient  efforts  of 
such  legislation  haris  shown  the  propriety  of  ex- 
tending it  to  other  and  analagous  objects  in  this 
proTince ;  ller  M«io3ty  by  and  with  the  advice 
ana  consent  of  the  Legislature  of  Quebec,  enacts 
88  follows  :  I,  Section  1  of  the  said  Cap.  71  of  tho 
Consolidated  Statutes  of  Canada,  and  Sec.  1  of 
the  said  Act  32  Vict.,  Cap.  43  are  consolidated 
into  one  section,  which  shall  read  as  followg  : 
"  I.  Any  number  of  persons  may  unite  themselves 
into  a  society  in  this  province,  with  a  view  by 
means  of  voluntary  contributions,  subicriptiona, 
gifts,  or  donations  from  tlie  member  of  the  Society 
or  from  the  public,  of  making  provision  for  those 
afflicted  by  sickness,  reverses  of  fortune,  and 
de^th,  the  widows  and  orphans  or  the  lawftil 
representatives  of  dead  members  for  the  rescue  and 
and  reformation  of  fallen  women,  and  for  the  pre- 
vention of  cruelty  to  women  and  children,  and 
for  the  purpoaes  of  attaining  any  other  analogoua 
object.''    Q.  i5  Vict.,  Cap.  37,  Sect.  I. 


186  CHILDREN. 

GliARTKH. 

|.  Of  Ranks  Sec  BANKS. 
If  *!^"  ^''7<  "''MoNTKEAL  See  MONTREAL. 
TIONS    '     ^'""■o«'»TfONs     See     COItroiU- 


CHARTEJJ  PARTY. 

'CAKWERS. "'""''  ^"  AFFRBIOIITMENT, 


CMASSE. 
1.  Droit  db  See  ({AME  UW>S. 

CIlEATING-5fc  FRAUF). 
CHKF  LIKV-Sce  JURISDICTJON. 


CHEMINS-.SVr  MUNICIPAL  CORPO- 
RATIONS Roads. 


CHKgUES 


CHILDREN. 

r.  (VsTonv  OF  wriKv  im.k„,ti.m.vtk. 
wis  ■'"■  °'™  ""P^RTPARK.vTs  tee  Ali- 

in.  Meaning  of  word. 

I.  Custody  op  when  [lleoitimate. 

cbiM,  tho  dofendaat  pleaded  that  theul^n 
«l«i  7? u  J  ^.'"/""^'^eration  of  the  sum  of 

tSr^Sltr'"^  '^^f'^'"  all  ^spon 
Mfethflr  of  1"m  f '"P"'"'  and  also  that 

M  tatlierof  tlie  child  he  was  entitled  to  tlie 

our  law  the  authority    of  the    fatknr   nn,i 

rd";:h^f  *  '"'''''''  4^  '«  absol.!t3^"equa' 
and  when  necessary  the  courts  which  have 

of  th«ml;TK  '.^=-*^i  w>  tile  one  or  the  other 
may  seem   t''  '?"^''"°*.  ""^  circumstances 
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II.  Liahiuty  op  to  sitppojit  parrnth. 

,  *^:  ''^"'""n  by  a  father  against  two  of  hiH 
ch  dron  for  an  alimentary  allowance  T  « 
children  ple«,ied  in  /oZ,a  ,Zm,  H^ 
severed   in  their  defence.   rerruXZnl 

tne  diHicuhy  iH  the  extreme  poverty  of  tho 

£  ?« ''"I'm  "'"  "'"'^^«"  °««'-  to  1  oard  he 
father  at  then-  own  table;  l.ut  tho  cLse  i^ 
oomphcaedby  thefact  that  tho  MheT  fiow 
u«  lus  tlnrd  wife,  and  what  w  to  1  o  done 
with  the  8  ep  mother  or  second  stop  mother? 

whetheTth7rn''T'f  °'"  I'"''^'«     "  'l"»b 
wnotliei  the  Court  has  power  to  order  tha 

father  to  go  and  live  with  the  children  but 

even  .   th„  Court  does  j.ossoss  tl""  power  I 

mod  mi'Ior  the  circumstances  of  the  case 
11  0  plaintiffs  .loman  diHmo.lerate,  being  only 
lor  a,x  dollars  per  month.  Tho  Court  vvM 
order  one  of  tho  children  to  pay  75  Ssn. 
week  an.l  the  other  50  cents  \J  Ck  /  « 
brancf,e,h  Labranche  6  L.  N.  CO,S  (;."  m^ 

l»1!N:t^^^,srr-*«•  ^"-^^"^ 

Meaning  of  word. 

HtnliJ"*?  ''?*"'  *""  'donation  creating  a  subs- 
titution  the  term  -children-  '•(enfants)''  wm 
hold  to  include  grandchildren,  it  not  a nnlT 

K.  L.  3d4b.  C.  and  28  L.  C.  J.,  39,  1884. 


CHINEFE 

I-    Act  rkstkictino  and    rbodlatino  thp 
immigration  of  ^66  C.  48-49  Vict.  C™  . 


CHOSE  JUGEE. 


1.  What  is. 


.  52.  The  apiiellant  sued  in  the  Com.nk 
sinner's  Court  as  tutor  to  the  minors  Prop  ' 

le  tuteur des  mineursK.x  aUKslqi-X'?: 
dans  le  dit  jugoment,  et  quo  la  dite  Com  des 
Coinmissaires  n'etait  autorisee  et  n'avaR  aucu 

name  e      I  he  Judge  m  the  Superior  Court 

^zli;:^.^?i,-f»;^i-f'fen^^^i^ 
S';rf"«^'^''^*'^-^^^^"Ttesr 

tiff  before  the  Commissioners  Court  now  C 
pondent  sued  Appellant  in  damages  foT  Vhfs 
false  statement,  a.  he  called  it,  ^nd  proted 
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OH  thoiuPHsmo  of  ilunia^oH  what  ho  had  lost 
by  thoHdttiliji  aHi(l((  of  the  jiiilpnciit  in  thf 
<'oniiniHHioiior's  Court.  Ifelil  that  an  af^tioii 
of  (laniafjJ'N  will  not  li(!  against  a  party  to  a 
lirovions  Huit.  liy  his  advorsary,  for  an  alli'gcd 
IUInc  alHdavit,  i)y  which  each  party  ohfaiticd 
alitial.jndgni<>nt  in  liiM  favor  in  the  previous 
iinit.  The  liiMt  jndgniont  is  res  Judicata.  Hois- 
cinir  <{;  Lalanve/le,  '>  L.  N.  lidV  &  I  Q.  I!.  1{., 
28!)&27  LO.  J.,  5,-).  (2,  15.  I  MM  I. 


CHURCH  DUES  sceTlTHIiS. 


OK 


ElM.S(  OI'AI, 
TO 


CHURCHES. 

I.  ASSKSSMKNT  KOR. 

II.  AuTiioniTV    OF    Bisnoi' 
(JiiiiRcn  TO  niN»  riis  .sircciKs.soK'*  i\  on'ici' 

PAY  MONEiY. 

III.  DlSTrilIIAN(!K    OK. 

IV.  Kkhit  ok  Tkustkbsto  suk  on  ueiialk  of. 

I.  As.SKS.SMBNT  FOR. 

53.  Action  en  rSpmon  of  $210  amount  -is- 
sessodagainstthoplaintifl' and  paid  hy  him  to 
the  construction  of  church  vestry  and  sacr.s- 
try  in  the  parish  of  St  Davi<l.  The  demand  was 
based  on  the  allegation  that  the  ])laintilf  was 
not  proprietor  ef  it  at  the  time  the  assess- 
ment was  made  but  had  belonged  to  ai)rotes- 
tant  church  and  was  moreover  outside  the 
limits  of  the  parish.  Held  that  the  amalgation 
of  an  assessment  for  such  pur[)ose  croated  a 
legal  title  in  their  favor  and  as  long  as  the 
assessment  was  not  set  aside  the  persons  as- 
sessed could  not  refuse  to  pay  or  recovcn- 
where  they  had  paid.  Lemieux  &  Syndics  de 
St.  David,  10  Q.  L.  R.  ;{25.  S.  C.  1884. 

II.  Authority    op    bishop    ok    uPisuoPAr, 

CHLtRCH  to  bind  HIS  SUCCESSORS  IN  OFFICE  TO  PAY 
MONKY. 

54.  The  Trust  <&  Loan  (Jompany,  in  1875, 
recovered  judgment  against  Bishop  O.  in 
his  corporate  capacity  for  the  amount  of 
their  loan  on  mortgage  to  Trinity  (church, 
one  of  the  Episcopal  churches  in  Montreal, 
the  bishop  being  vested  with  the  property  on 
which  the  church  was  erected.  An  attach- 
11101/ ^  was  then  taken  out  by  the  plaintiff  in 
till  uands  of  a  nur»b„r  of  persons  to  whom 
the  Bishop  had  fit '  >ne  to  time  loaned 
money  in  his  cor  „  •,  capacity.  In  these 
proceedings  the  k^  ,'nod  of  the  diocese  of 
Montreal  intervened,  and  claimed  that  all 
these  moneys  thus  loaned  form  part  of  the 
Episcopal  en<lowment  fund  which  was  vesterl 
in  the  Synod  as  their  property,  suhj.ict  A'*. 
Bishop  B.,  the  s'  loessor  of  Bishop  0.,  also 
intervened  and  c  .  unod  that  the  only  fund 
out  of  which  his  .  lary  as  Bishop  could  pos- 
sibly be  paid  was  the  revenue  arising  from 
said  loans,  and  that  the  same  was  noi  liable 


!  to  attachment  for  the  del)t  of  Trinity 
( 'liurch.  Held  that  the  loan  as  authorized 
by  Act  of  I'arliaini'nt  .'iS  Vic.  Cap  M.  was  for 

I  the  benefit  of  Trinity  ( 'lunch,  aiKl  inten(lo<l  to 
fiind  the  property  of  Trinity  < 'liurch  and  no 
other,  and  therefore   did  not   authorize    the 

I  Bishop  to  liind  his  Mueeessoi's  in  oHico  ;  that 
in  any  ease  the  money  belonged  to  llie  Synod 
and  not  to  the  nisho[),  and  all  tlu^  contosta- 
tions  wc.rti  dismissed.  'iVusl  <t-  Loan  Com- 
jiaiii/  and  lli.i/toi>  of  Montreal,  4  I>.  N.  ,'{.'{8, 
S.  (;.  1881. 

III.  DlSTURnANdE   OK 

55.  The  plaintiff  on  behalf  of  her  son  a  mi- 
nor brought  action  of  damages  against  the 
constalile  of  a  parish  cliureh  for  ordering  him 
to  kneel  and  otherwise  humbling  himself  in 
the  presencui  of  the  eongrogation.  Held  that 
the  constable  was  in  th(!  performance  of  his 
<luties  in  so  doing  and  was  not  liuf)lo.  Wilde- 
burn  '^  firinchoi.1.  fi.  L  N.  27f).  and  12  R.  L. 
424,0.0.188:!. 

IV.  RuillT  OF  TRUSTKKS  TO  SUE  ON  MKHAliP  OF. 

56.  The  plaintifTand  defendant  were  co-tr  is- 
tees,  along  withother8,of  a  presby  terian  churM 
and  in  that  capacity  and  before  the  passing  of 
the  statute,  of  1875  they  all  of  them  acquired 
land  for  the  congregation  and  built  a  church. 
The  union  of  the  prosbyterian  churches  raised 
a  dispute  as  to  the  right  to  the  property.  The 
plaintifl' belonged  to  the  union  party  and  the 
defendant  to  the  antiunion.  The  plaintiff 
was  described  as  suing  in  his  quality  of  sole 
surviving  and  remaining  trustee,  legally  ap- 
[lointed  and  authorized  to  hold  the  real  es- 
tate, and  representing  the  civil  rights  of  the 
religious  Congregation  of  Cote  St.  George,  in 
said  county  in  connection  or  communion 
with  and  forming  part  of  the  Presbyterian 
Church  in  Canada,  suing  in  his  said  quality 
and  on  behalf  of  all  the  other  members  of 
the  (;ongrogation.  In  the  deed  the  j  ■■■■, 
perty  was  convoyed  to  the  plaintiff  and  '•  - 
fendant  and  two  others  named  "  en  leur  qua- 
lity de  syndics  de  la  con(jr^i/ation  I'reshuU- 
rieune  en  cnnnenfinn  avec  V4tjlise  d'Eeosse  des 
ditea  Cdte  St.  Geonje,  St.  Patrice  partie  du 
township  de  Newton  atfachge,  et  qui  font  et 
feront  profess  ion  d  Vavenir  de  In  diie  religion 

Preshyt^rienne."  By  Con.  Stat.  Lower  Canada 
Cap.  19.,  it  is  provided  that  congregations 
when  they  wish  to  acquired  lands  for  chur- 
ches may  "  appoint  one  or  more  trustees  to 
whom  and  to  whose  successors  to  be  appoint- 
ed in  the  manner  set  forth  in  the  deed  of 
conveyance  the  lands  necessary  for  each  of 
the  purposes  aforesaid  may  bo  conveyed,  and 
such  trustees  and  their  successors  forever  by 
tho  rism«  and  by  which  they  and  the  congre- 
gation for  which  they  act  are  designated  in 
such  deed,  may  acquire  and  may  institute 
and  d'^fend  all  actions  at  law  &c.,  and  tho 
successors  of  the  trustees  appointed  in  the 
manner  i  >   /Ided  by  a  meeting  of  the  con- 
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gregation,  held  n«  provided  by  t' 
the  Hamo  powers.  "     Held  thn^  a.o 


hnd  no  right  of  action  as 
Morrison  &  McCnaig.  4.  L. 


'iifiif 
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"cuted  where  by  they  assumed  the  repairs 
I  *'^'  part  of  their  contribution.  The  Fabriquo  by 


I, 


CHURCH  FARRIQUES. 

POWEBS  OP, 


l.>],..U188i.  solved  that  if  ever  thoy  withdrew  the  occu- 
'pation  of  the  school  house  from  the  control 
ot  the  commissioners  thoy  (the  Fabriqufl) 
would  pay  o(l  the  money  raised  by  loan  for  its 
construction.  Thib  money  was  afterwards 
pam  by  the  school  comuiissionors.  Held 
conftrmmp  t^  -  ipnent  of  the  Superio; 
r^f  \«»-*i''"^"t  ^"■''^"1^!  ^main.d  the  pro- 
I^IaI  u  *^*'  Fab,»'l"e  ttn<»  that  the  agreement 
made  between  the  school  commissioners  and 
the  cur<? acting  in  the  name  but  without  the 
express  authorization  of  the  Fabrique  was 
valid  in  so  far  as  to  entitle  the  cwrrfand  mar- 

n  <.T*w.''''?T  ^?  b*' school  commissioners, 
and  that  the  last  clause,  although  invalid,  as 
contrary  to  public  order,  does  not  annul  the 
contract  but  must  be  treated  as  unwritten 


57.  In  October  J  "SO  plaintiffobtainod  a  writ  of 
quowarran  to  against  defendant  requiring  him 
to  show  cause  why  ho  occupied  the  otiice  of 
school  commifls'Onor  for  the  parish  of  Beau- 
fort.  Defenduii'.  )ieing  marguillier  mi  charqe 
justified  undei  ..  agreement  made  between 
the  cure  and  inr /guillers  of  the  Fabriquo  of 
the  parish  acting  )y  tlie  curt  and  tli.^  school 

commissio-or  of  the  municipality,  executed  %"'^'"'»<=t  iiut  must  be  treated  as  unwritten' 
before  not  a.  y  in  December  1 878,  wherebv  k^  ,  '^\  .^«»^'«"«'  «  Q.  L.  E.  230,  Q.  B.,  188 1 .' 
the  Fabrique  c(  led  to  the  school  commission-  ^«--A  "din  parishes  whore  there  are  no 
ere  by  way  o,"  contribution  to  the  school  dis-  ^''""^'f  belonging  to  the  Fabrique  it  is  per- 
trict  No.  1,  the  use  of  the  building  belonging  f?"*'^  *?"■  ^^'^  ^'abrique  with  the  consent  of 
to  the  I-  abnque  near  the  i.urish  church,  which  f  "^,.«<''l°ol  commissioners  to  contribute  $60 
-  '  ^o*****  ^"ndsof  the  latter,  by  which  the  cur^ 


the  Fabrique  also  thereby  undertook  to  keep 
in  repair  such  use  and  rejjair  being  valued  at 
foO  per  annum.  In  consideration  of  this 
contribution  the  cure  and  margiiilliers  were 
to  be  school  conunissioners,  and  the  cui-e  was 
to  have  the  nomination  of  the  teacher.  The 
Fabrique  LaJ  fulfilled  their  part  of  the  agree- 
ment by  contributing  the  repaid'  and  use  of 
the  building  which  the  commissioners  had 
enjoyed,  and  had  in  fact  themselves  recog- 
ized  defendant  as  school  commissioner  by  a 
resolution  passed  by  them  in  December  1879 


and  wan  .  n  in  charge  become  its  ipio  facto 
sc !  ool  commissioners.  lb. 


CHURCH  ORGANS 

I.  Arb  immoveable  by  DKSTINATIOK. 

.^9. 
chui 


Opposition  to  the  seizure  and  sale  of  a 
h  organ  on  the    giwimd   that  it  was 


.™v,.^„v...  ,,,.oocn  ujr  i,u«m  iniiecember  l)S79  cnuirn  organ  on  tl 

under  the  presidency  of  plaintiff  himself  who  i  P'ace-l  in  tfie  church  >.a  a  pormanancv  and  wa., 
was  the  chairman  of  the  school  commission,  immoveal  '.■  by  destination  Xw  that  nnd^ 
The  evidence  showed  that  in  1839  nt  thein..  I  the  term  'f  Articles  37^37911)  of  the  Hvil 
tence  of  the  then  curi  the  inhabi  ,  ;.  of  t!,  '  Code  th.  ,eoppositi(n,  was  well  founded  and 
parish  raised  by  voluntary  subsc.^ion  and  must  be  maint^ned.  B ink,  rtheRect„rZi 
loan  the  funds  necessary  to  erect  the  building  Ofi^rch  wardens  of  tC  Parish  of  Triniit 
or  school  house  in  question  on  the  ruins  of  the   (Church,  25  L.  C.  J.  259  S  C  i  ss  i  ''  ^ 


pre-bytery.    The  school  was  at  first  m'l-    .d 
by  trustees  and   continued  to  be  .  j  m.til 
1849,  when  the  then  curi  being  of  oiltiion 
that  the  trustees  had  appointed  a  teacher 
whose  character  he  could  not  approve  of 
appealed  to  the  electors  to  put  in  force  the 
school  law  and  in  consequence  school  commis- 
sioners were  elected,  the  cur^  himself  being 
one   of  them,    and    under    the    plea    that 
the  schoo    house  belonged  to  the  Fabrique 
the  objectionable   teucher  was  refused  ad- 
mittance on  the  ijtrength  of  a  resolution  of 
the  ba   .-..^ue  whereby  the  property  in  ques- 
tion was  put  under  the  charge  and  administra- 
tion of  the  cMr<f.     Formei    marguillers  and 
others  proved  that  the  school  had  always 
been  known  m  the  parish  as  the  Fabrique 
school.    The  school  commissioners  however 
from  the  time  of  their  first  election  as  men- 
tioned continued  to  have  the  control  of  the 
scnool  and  ever,  did  the  repairs  to  the  build- 
ing i;p  to  and  including  the  year  1877.   In 
1878  they  were  done  by  the  Fabrique  in  which 
year  the  agreement  recited  in  the  plea  was 


1881. 


CHURCH  PEWS 

I.    R'OHT  Tu. 

6  .  d      ite  concerning  tho  right  to  a 

1/i  ,.fT  'fas'oned  by  cerUin  alte. 
rati.  that  „.  been  made  in  the  church  bv 
the  i'ylmqtie.—Heldiha.i  the  less,    ofapew 

nfi^al^i^l*'*"  ?''."''?  in  factum  agamst  tSird 
persons  who  interfere  with  him,  in  the  n- 
joyment  of  his  right  and  he  may  also  have  an 


(1)    ftoMrty  is  immoveable  cither  by  its  nature 
01  by  IS  (festmation  or  by  reason  of  the  olneot  to 


hisrealproport^'^o^r^^aVen^^^^^^^^ 

corporated  therewith  are  immoveable  by    heir  d^sti- 

nation  so  long  as  they  remain  there .    379  C.C 


I 
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OIRCTJIT  COURT. 


action  of  damages  if  tho  trouble  conBiats  in 
•ctB  rather  thun  in  dispute  an  to  posseasion. 
Champagne  A  Goulel,  10  Q.  L.  H.  379,  S.  C. 
R.  1884. 


CIDER 

I.  An  intozioatino  liquor. 

61.  Petitioner  was  convicted  of  selling  li- 
quor without  licenHe.  It  was  protended  that 
the  liquor  sold  was  a  niei'o  imitation  of  cider 
free  from  any  intoxicating  principle.  Cider  is 
enumerated  in  the  license  act  among  intoxi- 
cating liquors,  and  the  preparation  in  (pies- 
tion  did  in  fact  contain  over  two  per  ceii^  of 
alcohol.  Conviction  held  good.  N'oel  e  I'l 
L  N.  150.  S.  C.  1883. 


CIRCUIT  COURT 

I.  Appbai.  to  prom  Countt  Council. 

U.  JURIDISCTION  OP. 
III.    PrOOEDL'RB  IN. 

I.  Appeal  to  from  County  Council. 

63.  On  appe?.l  to  the  Queen's  Bench.  Held 
coni<  iiing  the  Judgment  of  the  Circuit  (','ourt 
th't  ..  lor  articles  l(Kt&  (J9M  (l)of  theMunici- 
pill  uou- ,  the  Circuit  Court  iiad  jurisdiction 
on  an  appeii  Voin  the  County  Council,  con- 
cerning a  1  of  tho  Ijocal  Council,  when 
the  County  i  icil  commits  an  irregularity. 
Corporation  de  St.  Maurice  v.  Dufresne,  10 
Q.  L.  R.  227  Q.  B.  1884. 

II.  Jurisdiction  of. 

63.  Plaintitf  obtained  judgment  in  the 
Circuit  (Jourt  against  thf  defendant  and  i  ;ued 
Ok  taisie  arret  in  the  h:  ds  of  the  tiers  iaisie 
who  declared  that  Ik-  owed  nothing  to  the 
defendant.  Plaintiff  contested  the  declara- 
tion and  by  iiii  contestation  asked  tluit  the 
tiers  aaisie  be  condemned  to  puy  t20  debt,  a 
years  interest  and  csts  in  all  lunounting  to 
$120.  The  tiers  mi.. ic  evoked  the  contesta- 
tion into  the  Superior  Court,  and  on  the 
evocation  it  was  held  that  the  contestation  of 
the  declaration  of  the  Garnishee  was  a  separa- 
te and  distinct  issue  from  that  of  tho  original. 


resolution  '.r  other 
t  aside 


n  Any  procis-verhal,  roll,  icnuiuuu 
order,  of  a  Municipal  Council  may  be 
liy  the  Magistrates  Couit,  or  l)y  the  (  rcuit '  Vivul;  of 
the  County  or  District,  by  reason  of  its  illegality,  in 
the  same  eft'ect  as  a  mmiicipal  by-law,  und  is  subject 
to  the  provisions  of  Arts.  461  k  705,  lUO  M.  C. 

Any  Muni'  Hid  Elector  in  las  own  name,  may 
by  a  {)etition,  iii-cscuted  to  tlie  Magistrates  Couit  or 
to  the  Circuit  Court  of  the  County  or  District,  dc 
mand  and  obtain  on  the  ground  of  illegality,  the 
amendment  of  any  Municipal  by-law  with  costs 
against  tl"  Corporatiou,  698  M.  C. 
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and  when  it  involved  an  amount  greater  than 
the  jurisdiction  of  the  Circuit  Court,  it  must 
be  sent  to  the  Superior  Court.  Wright  A 
Corporation  of  Stoneham,  7  Q.  L.  R.  133,  S.  C 
1881. 

64.  Where  upon  judgment  in  the  Circuit 
Court,  the  plaintiff  took  a  aaisie  arrSt  in  the 
hands  of  the  tiers  saisie,  who  declared  that  a 
sum  of  $1,1, ")0  which  he  owed  to  defendant 
had  been  transferred  by  the  latter  to  others 
and  ho  owed  him  nothing  and  the  plaintiff 
contested  asking  that  tho  transfer  be  set 
aside.  Held  that  this  was  nothing,  but  a  revo- 
catory action  for  $1,150  and  the  Circuit  Court 
had  no  jurisdiction.  Lapointe  &  Belanqer, 
7Q.  L.  K.,  316S.  C.  R.,  1881. 

65.  But  as  the  parties  themselves  had  not 
raised  the  objection,  no  costs  would  be 
awarded.  lb. 

III.  Procedure  in. 

Art.  WA  of  the  said  Oode  is  hereby  amended 
by  striking  out  all  the  words  after  the  words  : 
"If  the  case  is  returnable  in  term,  and  by  subs- 
tituting therefore  the  following  words  :  "  The 
proceedings  with  respect  to  appearance,  default, 
judgment  by  default,  and  relief  therefrom,  confes- 
siOQ  of  judgment,  written  pleadinga  and  the  ins- 
cription it'  the  case  are  the  same  as  in  actions 
returnable  in  Tacation  under  article  1099."  Q.47 
Vict.,  Cap.  8,  S.  11. 


CITY  AITORNEY-See  ATrORNEY. 


CITY  OF  MONTREAL— S^-a  MONT- 
REAL 


CIVIL  CODE. 

I.  Difference  between  Engusu  ^vi    French 
Vkiwions,  see  CODE. 


CIVIL  ERECTION  OF   PARISHES— 
See  PARISHES. 


CIVIL  SERVANTS. 
I.  Who  are. 

66.  The  defendant  being  sued  by  the  mu- 
nicipality in  which  he  lived  for  the  penalty 
unposed  by  tho  Art.  367a  (I)  of  the  Munici- 
pal Code  for  refusing  to  act  as  inspectors  of 
roads  pleaded  that  he  was  eiujjloyed  by  the 


n)  Ju8tice.sof  the  Peace  are  exempt  from  if-rviug 
as  1  ud inspectors,  rural  inspectors,  orpound-l».t;t.'pers. 


143  CIVIL  STATUS. 

dopartment  of  wood  measurers  at  Quebec 
and  was  consequontly  a  civU  servant  [fmic 
ttonnatre  civil)  in  t}io  seiiao  of  Art.  209(1  >  of 
the  Hamo  Co(lo  by  wliinli  civil  sorvantH  wi«ro 
exempt  iioin  su(^li  eliar>?os.  Held  that  tho 
deJendanl  was  not  liable  and  acti<p    liHrnissod 


CIVIL  SKRVICR. 

I.  Act  covceb.vino,  see  C.  45  Vict.,  Cap.  4. 

II.  Act  AMEMDiyo,  .tee  V.  40  Vict.,  Vm-  7 
*  47  Vict..  Cap,  15  &  48-49  Vict.,  Cap.  40.     "' 

OIVIL  SKKVrCK  E.\!PLOYRR.S. 

1.  Si'PKBAVNtrATioNop,MeC.  40  \'icT.,  Cap.  8. 


CIVIL  STATUS. 

I.  Ov  Insane  Prrsons  prior  to  IvTEnDirTioN 
Jl.  Op  Nuns, 

I.  Of  IN.SANE  persons  prior  TO  INTERDICTION. 

07.  Opposition  to  a  seizure  of  defendants 
property  on  the  ground  that  at  the  time  of 
tho  seizure,  defendant  was  insane  and  was  in 
a  lunatic  asy lum.-fleW  that  prior  to  nter 
diction  defendants  status  was  unaffected  bv 

te,  s!  c'l'iwli  ^*^*""'''  *  ^'"""''■'  -^  ^-  C'  •'• 

II.  Of  Nuns. 


68.  In  an  action  to  set  aside  an  inventory 
and  partage  on  aground  of  fraud,  a  question 
sTr.  Tr^  f''^* '^^  "'^^ '''^t«  °f  ^''•^  death  the 
Zru  ,••  ■  '""'■^ovei-  two  sisters  who  had 
PnH  r  'Af""',?''"'^''*'''"'  approved  by  the 
Catholic  Church  and  recognized  by  law.^Tha? 
,.;I.  •  fl""'  '"'^'''^  *  session  of  all  their 
rights  m  the  estate  of  the  late  A.  C.  the  r 
brotlier  to  II.  C  ;  by  deed  of  transfer  S 

.said  II.  C.  declared  to  have  been  made  in  the 

•Serfs  °'  ''"^'^"'  ''"'*  ^"«  brothei'saJd 
sisters.  Iliat,  moreover  according  to  law  the 
said  Nuns  could  not  claim  any  share  in  to 
estate,  being,  by  their  religion  vows  c  v  1  ly 
aead  and  incapable  of  inheriting."  In  ren 
dering judgment  the  Court  said  "It  was  saW 
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apijollant  appropriated  this  money,  or  a  part 
oi  it,  and  our  attention  was  partieuSrlv 
<»fecte.l  to  appellant's  evidence  rapSS 
his  misdeeds.     Now   what  is  his  sto?^  ho 

^Jeatti,  but  he  was  told  at  tho  bank  that  he 
could  notdoso  then.  Upon  th.s,  he  f,orrowed 
some  money  from  tho  bank,  settled  w  h  f?b 
s  sters  tfje  nuns,  and  as  the'  family  ageedf^ 

th'H./''%^'"'«'''P  ^^'"''''  aPPellaiUmade 

1  thein,  he  credited  himself"  with  what  he 

pa  d      We  are  now  told  he  should  have  nai.l 

nothing  the  nuns  had  no  rights,    hoy  ^Z* 

to  do  with  It  than  the  rospon.lent  ?  He  can't 

be  tdir  hi'"'  "'^  -•ro/ alone,if  erJithTre 
M  I™  M  ''^*V*^,'i'-rangement  is  to  be  set  aside 
to  1^  ^^'^  'adies,or  there  co.nmunaut^  ought 
allegations  and  conclusions  taken  aeainst 
tlK-m.  But  in  fact,  it  seems  they  are  not  c  viHv 
<  ead,  or  rather,  I  shoul.l  say,  subject  to  cvH 

whether      fL      *"*'"   "   '°"'^   ^'ouf't   *»«    to 
wnetper     there     are    any    nuns    in     this 

the  Arf  "4  of  U  'V'^-  '  ■■'"-"  ^"  -^en 
erlt  dnnt  f  ^'  ^-  ^•"^  ""''*"•  'Ji'^^'ussion 
great  doubt  was  expressed  as  to  whether 
t  em  were  any  such  disabilities  in  Canadt 
a".l  the  very  guarded  article  of  the  Code  u^fs 
mserU.d  to  cover  a  possible  contrngencv 
Ckarlebois  <«•  Charleboi,  20  L.  C..T.  304,*Q  B 


CLAIMS. 

I.  In  Insolvency,  aee  IN.SOLVENCY 
i  .  ()F  Partners,  nee  PARTNERSHIP 
1 0 .   1  ransper  of,  see  TRANS FE  R 


CLERGYMAN. 


I.  Liability  of. 


.S^Z^fi  *f  r"i?  1*'^"'^  "«  nat  bound  to  m,fi«nt 
|L?M  "h^^  tte" 'rploreei'i'f  t*£ 


Aot?;n  nf  ^'^'"^  '^»'>rs,~Per  curiam,^ 
Action  of  damages  by  the  mother  of  a 
minor,  against  a  clergyman  in  the  Townships 
for  marrying  her  daughter  while  under  aje! 
Jinlfi  "^^  "^  difficulty  as  to  the  fact  that  the 
appellant's  daughter  was  a  minor.  The  cale 
turned  upon  another  ground.  The  clergyman 
produced  at  enquSte  a  license  for  the  mS^ 

says  that  a  minister  who  marries  a  party 
iiaving  a  licence  is  exonerated  from  all  dam 
ages  by  reason  of  the  person  not  being  of  ago 
or  other  cause.  There  could  be  no  dimaeis 
against  the  minister,  '^.^refore,but  tS  wL 

v^t'htS'H^'^'T*^  '';  "'^  ^'^  "°t  P"^"^^ 
with  the  plea,  but  only  at  the  enguSie.  A  mo- 
tion was  made  at  tho  final  hearfna  to  r-"  t 
Che  paper.  'Oie  Court  below  granted '"the 
motion,  but  dismissed  the  action  on  thi 
ground  that  the  appellant  had  failed  to  provl 
any  damages.    His  Honor  wn     of  opinion 
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ney,  oiapart 
I    particularly 
e  as  a  proof  or 
ii^<   story  :  ho 
I'  his  brothers 
>ank  that, he 
,  he  borrawed 
tied  with  his 
lily  agroe(i  to 
ellant  luado 
with  what  he 
Id  have  paid 
:s,  thoy  were 
■  niw  If.  more 
it  ?  Ife  can't 
if  en-or  there 
bo  set  aside, 
inaute  ought 
bo  sufficient 
ken  against 
re  not  civilly 
!)jeot  to  civil 
relations  to 
loubt  as   to 
18    in     this 
mber  when 

•  <lisi!us8ion 
to  whether 
in  Canada, 
le  Code,  was 
antingency. 

•  364,  Q.  B., 
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that  the  (,'ourt  should  have  allowed  the  party 
to  file  the  license  on  giving  notice  to  his 
opponent.  This  was  not  done,  und  tlie  case 
was  now  brought  into  appeal.  The  f'oin-t 
here  did  not  think  that  it  ougiit  to  reverse 
the  judgment,  especially  as  there  was  very 
slight  evidence  of  damage.  The  respondent, 
there  could  be  no  doubt,  hud  a  lici-nse, 
However,  to  show  that  parties  cannot  violate 
the  rules  of  procedure  witii  impunity,  the 
Court  woukl  grant  the  respondent  no  costson 
the  appeal.  Couture  &  Foster,  il  B.  1882. 


CLERICAL  ERROR. 

I.  PowKRs  OK  Court  of  Apfbai,  with  reo.\rd 
TO  See  APPEAL. 


CLERKS. 

I.  Dismissal  of  See  MASTER  AND  SER- 
VANT. 

II.  Pbivileoe  of  See  PRIVILEGE. 


GOAL. 

I.  Privilege  for  See  PRIVILEGE. 


CODE   CIVIL. 

I.  Difference  between  English  and  French 

VERSIONS. 

70.  In  renderingjudgment,  on  a  question  as  to 
the  liability  of  particular  legatees  the  Court 
said  there  is  no  question  as  to  the  facts  and  the 
only  matter  in  dispute  is  the  interpretation 
to  be  put  on  the  first  sentence  of  Art.  880 
C.  C.(l)This  sentence  is  indicated  by  the  uusal 
marks  as  new  law.  It  is  argued  that  the  two 
texts  differ  essentially,  that  the  P'rench  texts 
enacts  that  "  I'heritier  ou  le  legataire  univer- 
sel  ou  tt  title  universel  n'estpas  tenu  de  Thy- 
potheque,"  while  the  English  text  says  that 
"  the  heir,  or  the  universal  legatee,  or  the 
legatee,  or  the  legatee  by  general  title,  is 
not  bound  to  discharge  the  hypothec ' " 
etc.  There  is  a  nuance  of  difference 
between  the  two  texts,  and  it  was  evidently 
considered  a  point  of  some  importance  to 
decide  which  should  be  adopted  as  the  most 


[I]  If  before  or  since  the  will,  tlie  immoveab'e  be- 
queathed have  1'  u  hypothecated  for  a  debt  the 
testator  reiuanu  ^'  stiFl  due,  or  even  tor  the  debt  ot 
a  third  person,  whether  it  was  known  or  not  to  the 
testator,  the  heir  or  the  universal  legatee,  or  the  le- 
gatee by  general  title  is  not  bound  to  discharge  the 
hypothec  unless  he  Is  obliged  to  do  so  by  the  will. 


COERCION. 
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authoritative.  It  will  be  observed  that  there 
is  no  special  rule  of  interpretation  where  dif- 
ference between  the  two  texts  occurs  in  an 
article  changing  the  existing  laws.  The  gene- 
ral rules  of  interpretiition  idone  apply  to 
thcini.  1  say  alone  "  lor  intention  "  ot  tlio 
legistator  is  only  an  ordinary  rule  of  interpre- 
tation. .Notwithstanding  t be  absence  of  any 
special  rule,  on  this  matter,  1  am  inclined  to 
liiink  Ibat,  all  other  considerations  being 
eipial,  it  would  lie  a  conclusive  argument  in 
favor  of  one  or  otlii>r  ti^xt,  that  it  was  the  one 
which  WHS  nearest  to  tiie  old  law.  I  believe 
there  is  a.  pretty  general  impression  that 
the  language  of  the  diaft,  if  it  can  be 
discovered,  would  bt'  a  t()lerably  decisive 
argument  in  lavor  of  that  text.  It  is  also,  1 
fancy,  considered  that  the  Frenoli  text  is  to 
be  favored  when  it  purjiorts  to  expres-<  what 
comes  from  the  I'rench  law.  and  the  English 
text  where  it  explesses  a  rule  of  English 
law.  I  think  the  tiist  o|'  these  laws  has 
nothing  in  theory  or  in  what  actually  took 
place  ut  the  coditieatiori  to  support  it.  Both 
texts  are  origiinils,  both  were  discussed,  and 
they  were  repoited  together.  To  my  know- 
ledge the  one  was  not  always  a  translation  of 
the  other.  With  regard  to  the  second  of 
these  rules,  it  can  only  be  acicepted  in  a  mo- 
dified sense.  That  is  to  say  when  the  words 
are  purely  technical,  the  original  of  the  tech- 
nality,  and  not  the  original  dral't,  is  to  be  pre- 
ferred. As  an  instance,  1  wouhl  refer  to  the 
case  of  the  Country  of  JJrummond  and  the 
Soiitk  Eautern  Mailway  Covipunij,  24  L.  C.  J. 
p.  284.  There  wo  held  that  though  the  word 
"  mortgage"  was  used  in  the  statute, it  could 
only  mean  that  sort  of  security  by  real  estate 
which  our  law  contemplates  ;  aiid  we  inter- 
preted it  to  mean  hypothec,  without  any 
consideiatiou  of  the  ori^inar  draft  of  the 
Statute.  .Vnntherinsliince  of  a  text  on  which 
question  might  arise  is  .Art.  2.^74.  Referring 
to  the  Merchants  Sliipping  .\ct  of  I8')4.  the 
French  text  uses  the  word  "  hypotheque '' 
the  English  "mortgage''  and  liyi>o'thecation.  If 
thiM'e  be  any  dift'erence,  can  it  be  doubted, 
that  the  English  version  would  i)revail.  Har- 
ring  ton  &  Corse,  26  L.  C.  J.  108,  C^.  B.  1882,  & 
9S.  C,  Rep.  412  Su.  (;t„  I88;{. 


CODICIL— .S«'  WILLS. 


COERCION. 

I.  Contracts  obtained  by,  see  CONTRACTS, 
FRAUD. 


11]  The  rules  conoerniug  the  hypothecation  of 
\'t'.ssols  by  contract  of  bottomry  arc  cniitaineil  in  tlie 
title  ot  Bottomry  &  Kcspondeutia,  tlic  mortgage  and 
hyjwthecation  of  registered  British  Ships,  are  made 
according  to  the  provisions  contained  in  the  Act  of 
the  Imperial  Parliament,  intituled  The  Merchant 
Shipping  Act.  1854. 
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COERCIVE    IMPRISONMEMT.  -  5eH 
IMPEISONMENT. 

COHABITATION  -  Sec  MARRIAGE. 


COLLATERAL  SECURITY. 

I.  Rkturn  of. 

71.  When  a  person  with  whom  bonds  havp 

defeulfr'^f'^  as  collateral  socm^y'is  In 
default  to  return  them  he  is  liable  for  the 


COLLECTOR  OF  CUSTOMS. 

I.  RiOHTs  AND  Dui'iES  OF,  see  CUSTOMS. 

COLLECTORS. 

I.  Cannot  CHARGE  as  for  a  (-awybrs  letter. 
jreJ«]?0  nf!"*  collecteur  n'apas  droit  d'exi- 

,  ^^^'■^>  e*  que  dans  le  cas  actuel  le  defen 
deur  serr  condamne  a  rembourser  au  di' 
mandeur$1.50,  coat  d'une  preterdu/letJe 
d'avocat  par  lui  ecrite  au  demandem-  dola 
en  ouJi'ir"^^  ^;  ^-  ^'  ^"''1  «'^toit  fei  payir 


COLLEGES. 

I.  Propertt  op  exempt  from  taxation, 

laJ,tafM'o°rc1&ge"lThe''citrfo'^'b°*^ 

J:,f,':iJt  ^'f  nge^randtcu%°;?rpr° 
va  e  d»vellmg  by  two  cf  the  professors  of  this 
College  was  held  to  be  exempt  from  Munc 
p.al  taxes  under  29  Vic,  Can  .57  S,.p  "\  „    "'" 

Morrm  College.  8.  Q.  L.  K":  sfRec,  Ct  1880. 


COLLISION  5ef  MARITIME  LAW, 

COLONIAL  ATTORNEYS. 

I  Reuep  op  See  ATTORNKYS. 
<1)  In  appeal. 
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COLLOCATION 

I,  Report  of  See  DISTRIBUTION. 

COLLUSION. 

I.  Evidence  of  See  INSOLVENCY. 

COLONS  See  SETTLERS, 

^^WHRMr^A^^^  ^^  PREUVES  See 
-viuiiNGE,  Admisions,  Parole  t/c. 

COMMERCIAL  CORPORATIONS, 

Taxes  on, 

.  74.  By  the  Act  45  Vict.  Q.  c  22    « tn  r,,« 

v.defortheexigencesofthe"Pubii;,SemPce'' 

on  every  bank,  Insurance  Co.  and  other  com 

Provin  e^TtT""^  ''"'"«  businessTnX 
^rovmce.  ihe  tax  was  imposed  in  Dronortio.. 
o  the  pa,d  up  capital  of  the  banks^  t?gethe" 
.with  a  tax  on  oach  office,  &o.  Some  of  thJ 
'orporations  interested 'in  the  cTses  here 
dee^^nedhave  their  principal  office  out 
p.  the  Province,  and  some  were  incomnrntoi 
in  England  or  in  the  United  States   ?„  some 

reTdent'  f.f  tL"1?  '''"  "'"''P  by^personlTo 
resioent  m  the  Province  of  Quebec      rr^i^ 

Confirming  t,^e  Judgment  of  trSu;."  cSr? 

'on  fcfpokttty  tf.n  t'inXSTr 
persona  and  directtaxes  within  the  ProWnce 

subs/cf  o'^f\'L'p*'rr\^y  '"^^  -" 

subject  to  txation  under  sect.  92  gubsect 
outof?h/p  "•'  «'"^'T'^°"l«r«are  doSed 
out  of  the  Province ;  that  even  assuming  that 
the  taxes  m  question  should  be  considered 
'  s  not  falling  within  the  denomination  of 

toTmnortt*'^  '"""'^  legislatureTad  po"wer 
mat?i.«nf  «''f»«j  inasmuch  as  the/ were 
matters  of  a  mf  -ely  local  or  private  nature  in 
the  Province,  within  the  m'eaning  ofthe  b 
N.  A  Act.  sect.  92  subsoct.  Iti,*'  Lamb  * 
Sundry  Banks  Ac.  M.  L,  R.  1  Q.  fi  I^"  1885 


COMAfERCIAL  MATTERS. 
!■  What  ark. 

I  pWntiff  Si  ^'^?  '","'  r^r'^'^^t  sold  to  the 

d-Tif      w  xr''^'"'°'='* '^'"•'^  o"  'he  South 

Lion  o?  W-  l°K  ^°-  '*^'^"  *"«  ««^-"'"i  coS 
iHion  of  Wickham,  to  be  taken  within   the 
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twelve  months  following.  In  October  of  the 
same  year  they  sold  the  lot  and  the  bark  not 
having  been  all  taken  within  liie  tune  stipu- 
lated. Held  in  an  action  against  them  for 
the  value  that  the  sale  o*  the  bark  was  a 
commercial  matter  and  they  were  jointly  and 
severally  liable.  Fee&  Sutherland.  9  Q.  L.  K. 
55.  S.  C.  R.  1882. 

76.  A  farmer  selling  cordwood  from  his 
land  is  a  trader  dealing  in  similar  articles 
within  the  meaning  of  Art.  1489  C.  C.  (1)  Ca- 
nada Paper  Company  &  British  American 
land  Company.  5  L.  N.  310  Q.  B.  1882. 

77.  The  sale  and  use  of  a  patent  for  manu- 
facturing purposes  is  a  commercial  matter. 
Very  &  Hamel.  7  L.  N.  405.  Q.  B.  1884. 


COMMERCIAL  TRAVELLERS. 

I.  Right  of  MrviciPAMTiES  to  impose  tax  on 

II,  Salary  of,  not  privileged. 

I.  Right  of  Municipautibs  to  impose  t\x 

ON. 

78.  The  Act  of  Incorporation  of  the  City  of 
Three  Rivers,  20  Vic.  Cap.  28,  Sec.  136  S.  S. 
7,  authorized  the  Corporations  to  tax  all 
peddlers  and  petty  cheapmon  (colporteurs 
ou  marohands  ambulants)  bringing  for  sale 
into  the  City  any  articles  of  commerce  &c. 
Under  this  authority  the  Appellants  passed 
a  by-lav>-  imposing  a  tax  of  ten  dollars  upon 
all  strangers  and  non  residents  who  should 
come  into  the  said  city  to  soil  or  offer  for  sale, 
goods  by  sample  cards  and  other  marks.  The 
respondent  a  commercial  traveller  having 
ollered  goods  for  sale  by  sample  but  made  no 
'ra.k:  was  condemned  to  pay  the  said  tax 
and  distress  was  taken  against  his  effects. 
He  resisted  the  seizure  on  the  rroimd  that 
the  by-law  was  illegal  as  being  in  restraint  of 
trade,  as  discriminating  between  residents 
and  non  residents  and  as  not  following  the 
terms  of  the  Statute.  Held  that  the  i^ower 
granted  to  the  Corporation  liy  its  act  of 
mcorporation  need  not  bo  exercised  in  the 
precise  terms  of  the  statute  and  that  it  is 
sufficient  if  in  the  by-law,  the  terms  of  the 
Statute  bo  substantially,  followed  and  the 
respondent  was  wiiliin  tli.s  fair  meaning  and 
intent  of  tlie  Act,  a  Colporteur  d-  Marnhand 
ambtda\i.  (  irporatim  nf  Three  liwem  <t 
Ma^jor.  r,q.  1,.  H.isi  &  fi  i{.  i„  2;J8  &  2 
ilR.  II.  84Ci.  U.  I  SSI. 

79.  And  Ac/(/ also  that  discnniiiiation  in 
taxation  bftwi-en  rKnidcnlsand  non  residi'nts 
in  only  an  ohji-ction,  when  umiDt  and  oi>|)res- 
•ivo.  tb. 


<!).  If »  '•"»«  Inrt  "f  •tdlon  hK  liongbt  in  in  gocul 
mtn  'n  »  fmr  „(■  murli.  i ,  u,'  at »  jiublic  m  Io,  or  (hun  « 
tiaUiT  Jraliiig  III  tiiniUr  urtlilHi,  lln-  iiwiinr  cBiiiiiit 
tf  laiti  u,  withmii  rpimlmmujj  !<■  the  pun  hiwi 
ilti-  i»tii<  bo  luu  ^tt  fui  it .  (,',  C.  im. 
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80.  Neither  could  the  tax  in  question  be 
considered  in  restraint  of  trade.  lb. 

81.  But  in  a  case  from  St.  John,  N.  B. 
decided  in  the  Supreme  Court,  appelant 
brought  an  action  against  the  Police  Magis- 
trate for  wrongfully  causing  him  a  commercial 
traveller  to  be  arrested  and  imprisoned  on  a 
warrant  issued  on  conviction  by  the  Police 
Magistrate  for  violation  of  a  by-law  made  by 
the  Common  Council  of  the  City  of  St.  John 
under  an  alleged  authority  conferred  on  that 
body  of  33  Vic.  Cap.  4,  passed  by  the  Legisla- 
ture of  New  Brunswick.  Sec.  3  of  the  said 
Act  authorized  the  Mayor  of  the  City  of  St. 
John  to  license  persons  to  use  any  art, 
trade,  &c.,  within  the  City  of  St.  John  on 
payment  of  such  sum  or  sums  as  may  from 
time  to  time  be  fixed  and  detennined  by  the 
Common  Council  of  St.  John,  &c.,  and  Sec.  4 
empowered  the  mayor,  &c.  by  any  by-law  or 
ordinance  to  fix  and  determine  what  sum  or 
sums  of  money  should  be  from  time  to  time 
paid  for  license  to  use,  any  art,  trade, 
occupation,  Ac,  and  to  declare  how  fees 
should  be  recoverable  and  to  impose  penalties 
for  any  breach  of  the  same,  &c.  The  by- 
law or  ordinance  in  question  discriminated 
between  resident  and  non  resident  merchants 
traders,  &c.,  by  imposing  a  license  tax  of  $20 
on  the  former  and  $40  on  the  latter.  Held  that 
assuming  the  Art.  33  Vic.  Cap.  4,  to  be  intra 
vires  of  the  N.  B.  Legislature  the  by-law  made 
under,  it  was  invaUd,.  because  the  Act  in 
question  gave  no  power  to  the  Common 
Council  of  St.  John,  to  discriminate  between 
residents  and  non  residents.  Jonas  &  Gilbert, 
4  L.  N.  93  &  5  S.  C.  Rep.  356,  S.  C,  1881. 

82.  In  another  case  the  City  of  Quebec  the  pe- 
titioner in  prohibition  was  proceeded  against 
oy  the  Corporation  of  tlie  City  for  having  m 
said  city  on  or  about  the  the  third  of  Februa- 
ry 1881,  acted  as  a  commercial  traveller  in 
selling  hardvvaie  by  sample,  without  having 
first  obtained  from  the  ciork  of  the  city,  the 
license  required  and  without  having  first  paid 
to  the  treasurer  of  the  City  the  sum  of  $60.00. 
lie  pleaded  merely  :  Not  guilty.  On  proof 
oi  the  facts  he  was  convicted  and  condemned 
to  pay  $60  and  costs.  In  his  petition,  the  peti- 
tioner pleaded  that  the  by-law  under  which 
he  had  been  condemned  was  illegal,  and  assu- 
med the  cororation  powers  and  rights  not  con- 
ferred onby  statute.  He  also  pleaded  that  the 
case  against  him  had  not  been  proved,  and 
adduced  evidence  as  in  the  original  case. 
Hrld,  <listinguishing  the  cas-?  ircm  Major  & 
( ''>ri>  Thrc- Rivers,  Supra,  that  a  proceeding  in 
I'l  >hibition  was  not  an  appeal,  nor  a  revi- 
sion (ind  could  not  give  rise  to  evidence  of 
anytinng  outside  the  question  of  jurisdiction 
as  to  wliich  they  could  be  no  doubt,  the 
bylaw  under  which  the  conviction  was  had 
bfing  in  the  very  word  of  the  statute,  and  the 
s'-ututo  iiuviiig  i»iifii  passed  prior  to  confede- 
ration. Petition  di-mnssed.  FichS  &  Corp.  of 
(Juehec,  H  Q.  L.  H.  270,  S.  'J.  1882. 

1 1.  And  AeWthataaieichant  who  sends  out 
agentu  and  travellers  to  take  orders  on  sample* 
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ISl  COMMISSION. 

Sl^t'i^^.?.!^  traveiiingmerchant  is  within 
take  out  a  license    lb.  ""e-"  lo 


II.  Saury  op  not  pkivu.eoed. 
84.  The  opposant  claimed  $372.80  vour  aes 
emploi  du  d^fmdeur  d  raison  de  cinqviat 
,T^/^    P»'f'. by  privilege  under  2006  C.  C 
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COMMISSION  MERCHANTS. 


Who  are. 


COMMISSION. 


I.  Op  AGENT /See  A(tENCY. 

n.  RioiiT  OP  BROKERS  TO  See  BROKERS. 

III.  Sale  on  see  SALE. 

IV.  To  TAKE  EVIDENCE  IN  POREION  SUITS. 

■Jh  {'"l^r^  °f  judge  in  regard  to.    Action 

nitoba,  from  which  a  oomniission  issued  to 
take  evidence  at  Montreal.  In  the  course 
01  the  e.9«g/«  Objection  being  taken  by 
defendan  s  to  the  production  of  clrti^n 
books  called  for  by  plaintiffs,  and  the 
commissioner  having  decided  in  favor  of  their 
production,  his  ruling  was  submitted  for  rev^ 
sion  to  a  judge  of  the  Superior  Court.  The 
defendants  urged  that  there  was  no  jurisdic 

31  Vic  ca;':'^^  *^!  ^""''^  ''«>■«  ;  that  t^e 
it  tL   '^.^l-  ^^'^}^  not  apply  to  the  Province 

tenSn'S"^«"v-''''"^  '"  "•PP"''*  "*  tCpre 
lention  1st  38  Vic.  cap.  3,  sec.  2:  '>nd    34 

Vic,  cap.  13  sec.  ],  that  those  two  acts  relate  I 

tl2  ?h«L/  ^^^  L**^*  "?•""'  "^^t  directing 
that  the  act  passed  in  the  first,  second  and 
third  session  of  the  Parliamen  of  Canada 
air  'o  H  *'h  '^T'"'^^  «'■  ^^I'^nitoba  the 
rCntfn^  nf  m"^'"'"'"^*?",'"  P''«vi"ce«.  with  the 
exception  of  the  special  act  mentioned  in  a 

'b  ot  3  Vic,  in  the  same  position  as  the 
four  provinces  confederated  by  the  B.  N  A 
Iheplamtifts  contended  that  when  ;ii  Vic. 
t-^ap.  (6  was  passed  Manitoba  was  in  effect  a 
foreign  country  and  was  not  affected  by  it 
Zfti  '"  ?^  '"f  ^y  the  Imperial  A-^t  here- 
Set  o"^'";^'";!)"*'  '^^  ^""'■t  '""•«  had  full  ju. 
I  isdiction.  Held  maintaining  the,  right  ef  the 

fie  o  act.  Crav^ford  &  Morton.  ifair.Far. 

mmg  Company.  6  L.  N.  |«8  S.  c.  1883. 


refovel"«l'j''f **  T^'  *H.^  plaintiffs  sued  to 
recover  $50  levied  on  them  by  the  City  of 
Montreal  under  a  bylaw  imposing  a  tax  on 
brokers,  money  lenders  and  commission  mer 
test    %r'  T^'fJ^'y  had  paid  under  pro- 
two  J^t  Pla'nt'ffs  were  ship  agents  and  in 
vir  ?    !.h\.*"f  ^?  ^-''e  part  owners  of  the 
that  th^*  "'^'f^  t'^^y  ^^'-^  the  agents.    Held 
of  f  hi  r.^T'V??.'^^^  governed  by  the  Arts, 
of  the  Code  1735  &  1736,  defining  brokers 
nkin^Hff  "i'!f"'".'"®''''hants,  and  that  as  the 
plaintiffs  did  not  come  within  that  definition, 
they  were  not  liable  to  the  tax  and  had  a 
r^n^  If,  '^"V""^-    ^"^P^on  &  City  of  Mont- 
S5  r  "^  ^ipPf  Montreal  and  iidey  & 
tity  of  Montreal,  4  L.  N.  327,  C.  C.  1881. 


COMMISSIONER  OF  RAILW^AYS. 

v.L^J^"^"''  "^  IMPI'EADED    BEFORE  THE  ORDI- 
NARY TRIBUNALS. 

fi.^n'^u®  Commissioner  of  Railways  under 
the  Quebec  Rai  way  Act  1880  beinga  member 
of  the  Executive  Council  of  the  Province 
En?^'^"^T''*''«." '^"thorityandcS 
pSi  f^^''  ^f  """^  the  Civil  Courts  of  the 
Province,  for  an  Act  performed  by  him  in  the 

Mot:n^I%^V''''^'  '''  such  ^commission 
Molson  &  Ohapleav,  6  L.  N.  222  S.  C.  1883. 


COMMISSIONERS. 


I.  Afpidavits  signed  by,  see  AFFIDAVITS 
SCH-'OOLS        '"^    '''™"°''''    ■'*"    <'f^MMON 


COMMISSIONERS  COURTS. 

I.  Evidence  in. 

II.  Jurisdiction  op. 
in.  Procedure  in. 
IV,  Rbousation  of  Commissioner.' 

I.  Evidence  in, 

nf^L^"'^'"'"'*^"®'''.''''®  hound  to  take  notes 
4  L.'r^;?^t'S""^-  ^"'^^^^''  ^^^-'*' 


rO   Clerks,  appientices    and  joiirnPV!i!»,, 


H,  Jurisdiction  of. 


tLt]!^l:l°:}^^  »».■"« ,m«ftrence,  bill only'upoa  The  ^'"nrt. .  Held  that  when  the  Commoner',' 
nta.ned  iu  the  store,  Court  m  question  ha»  been  estaSed  for 
their  services  are  re-  a  certam  parish  and  nn.rt  nf  M.„f"  „-:  u  ,°^ 


89.  On  ajiplication  for  a  writ  of  prohibition 
against  the  decision  nf  th«  n-,  J."  °.  "f." 
Conrt.    Held  that  when  the  Commi^/^^er's 


ZToT^'o\lZi  ?a^which?htirs«'4:«''''"''^'la?JrV"  '^"^•^V''"  ^**  heen  ertaS'edTr 
quired.  2006.  C.  C,  '  ""'*"  •''•'  «"  *•  ^"^^f"  P*™h  and  part  of  that  parish  has 

Isince  been  erected  into  a  village,  the  Com 
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missioner's  Court  has  no  jurisdiotion  in  the 
Village  except  as  provided  by  the  Quebec 
Act.  41  Vic,  cap  17.  Sirois  &  Ovimond.  1 1  R. 
L.  230,  S.  C.  1882. 

90.  And  held  also  in  a  proceeding  lirought 
before  the  Commissioner's  Court  under  the 
Art.  1188  of  the  Code  (1)  of  Procedure,  Para- 
graph 3,  the  jurisdiction  was  to  appear  on 
the  face  of  the  proceedings.  lb. 

III.  Procedure  in. 

91.  An  opposant  in  a  case  before  the  (,'oui- 
missioners  Court  is  not  bound  to  proceed  to 
proof  on  the  return  day,  but  is  entitled  to 
have  a  subsequent  day  fixed  for  trial.  La- 
vionreux  &  Luttrell.  4  L.  N.  298.  S.  C.  1881. 

IV.  Recusation'  or  commissioners. 

92.  Commissioners  of  commissioner's  coui'ts 
may  be  recused  like  other  judges.  A  judg- 
ment rendered  by  a  commissioner  personally 
interested  in  the  suit  will  be  annulled  though 
the  ground  of  recusation  was  not  invoked  at 
the  trial.  Radiger  Exp.,  4  L.  N  .305.  S.  C.  1881. 


COMMISSION  ROGATOIRE. 

I.  Right  to  See  PROCEDURE. 


COMMITMENT  —  5ee  CERTIORARI. 


CONVICTION. 

I.  Costs  in. 

II.  Errors  and  omissions  in 

I.  Costs  in 

93.  In  an  application  for  Habeas  Corpus  by 
a  person  committed  under  the  Quebec  Li- 
cense Act. — Held  that  the  magistrate  may  b\ 
the  warrant  of  commitment  order  that  the 
defendant  shall  pay  the  costs  of  the  warrant 
and  of  conveying  him  to  gaol  and  fix  the 
amount  of  such  costs.  Jones  Exp.  Q,  B.  R. 
100,  Q.  B.  1881. 


(1.)  The  Commissioner's  Court  exercist!)  an  ulti- 
mate Jurisdiction  in  all  auita  purely  personal  or 
relating  to  moveable  property,  which  arise  from 
contracts  or  quasi-coatracts  and  whereinthe  3um  or 
value  demanded  does  not  exceed  twenty-five  dol- 
lars, and  defendant  resides.  1  In  the  locality  ef 
the  Court  ;  2.  In  another  locahty,  but  in  the  same 
district  and  withis  a  distance  or  five  leagues, if  tho 
debt  hns  been  contracted  in  tlie  locality  for  which 
the  Court  iseatablished ;  3.1n  a  neighboring  locality 
in  which  ihey  are  no  commissioner's,  or  other  Court's 
having  jurisdiction  to  take  cognizance  of  the  mat- 
ter in  issue,  or  in  which  the  commissioners  cannot 
■it  by  roASon  of  illness,  absence  or  other  iuabib'tj 
to  act,  provided  such  locality  is  in  ;he  same  dis- 
trict, within  a  distnace  not  exceeding  ten  leagues. 


II.  Errors  AND  OMISSIONS  IN 

94.  On  a  jietitionfor  habeas  corpus — Held 
that  a  commitment  setting  out  a  conviction 
"  for  that  the  prisoner  unlawfully  did  com- 
mit an  aggravated  assault"  (omitting  the 
word  '•  malicioasly ")  is  sufficient.  Mcintosh 
Exp.,&L.^.4,  Q.  B.,  1881. 

95.  Anil  a  typographical  error  in  tlie  date 
of  a  commitment,  contradicted  by  the  body 
of  the  document,  does  not  invalidate  the  com- 
mitment, lb. 

90.  And  uncertainty  ofdate  in  the  commit- 
ment is;  not  material  where  the  date  of  sen- 
tence is  apparent  from  the  commitment  and 
the  record  thereof  brought  before  the  Court 
or  judge  hearing  the  application  for  habeas 
corpus.     lb 

97.  And  the  omission  to  state  in  the  oon- 
viction  that  the  prisoner  was  convicted  on 
his  plea  of  guilty  though  very  irregular  isnever- 
theless  not  fatal  where  the  record  is  before 
the  Court  and  shows  that  the  prisoner  plea- 
ded guilty.  Jb. 
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I.  Agreement  between  Commissioners  and 
Faiirique,  see  CHTJRCH  FABRIQUES. 

II.  Appeal  to  Svi'erintendant. 

III.  Appointment  of  Commissioner. 

IV.  DiSMISSAI,  OF  teachers. 

V.  Election  of  Commissioners, 

VI.  Sngaqement  of  teachers. 

VII.  Liability  of  Sec.Treas.  op,  for  money 

STOLEN. 

Vin.  PO'VERS  OF  SUPERINTBNDANT  OF  EDU- 
CATION. 

IX.  Resiova!,  of  Cojijilssioners, 

X.  Rights  of  taxcayers  with   regard  to 

MONEY  ARISIN'i  from  SALE  OF  .SCHOOL    PROPERTY. 

XI.  ScrroOi,  TAXES. 

XII.  Secretary  Treasurer. 

II.  Appeal  to  Superintendant, 

98.  The  School  Commissioners  decided 
that  a  school-house  should  be  built  on  a  par- 
ticular site.  The  appeal  was  an  to  the  site, 
and  the  Superintendant  selected  another  site, 
and  ordered  the  Commissioners  to  build  on 
the  now  site.  Held,  unanimously,  that  it  is 
necessary  that  the  petition  in  appeal  to  the 
Superintendant  of  Education  should  contain 
affirmatively  the  allegation  that  the  appeal 
to  the  Superintendant  is  authorized  by  three 
visitors,  if  it  appear  that  there  was  such 
authorisation.  \nd  it  will  be  presumed  the 
auvhorizaliion  existed  when  the  sentence 
alleges  it  did,  unless  the  fact  be  contra- 
dicted, Leiiiieux  &  La  Corporation  de  St. 
Jtnn  GhruHnittome.  7  fi.  N.  40fi  Q  B=   1884. 

III,  Appointment  op  Commissioner. 

99.  An  election  of  school  commissioner 
was  set  aside  by  the  Court  after  which  thtt 
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Lieut.  Governor  in  Council  on  the  report  of 
the  Supermtendant  appointed  one  G.  in  his 
place.    Subsequently  G.   was    dismisL.  i   bv 
the  Lieut.  Governor,  and  defendant  appointed 
Action  to  set  aside  the  appointment  of  defen- 
dant on  the  gi'ound  that  the  appointment 
was  really  inthesuperintendant,andthat  the 
Ueut.  Governor  had  no  power  to  dismiss  and 
replace.    Held  that  ho  had  and  action  dis- 
missed.  Bertrand  &  Lalonde,6L.  N.  365,  S.  C, 


IV,  Dismissal  op  teachers. 
'''•^,:'^!^^i!^J^'?^'^"--i-aires 


J,/    ,   ""-  ,-"    '""'»    ^"'o  les    uommissaires 
d  ecole  de  la  Municipalite  de  la  ville  d'Iber 
vil  e  passerent  une  resolution  par  laquelle  ils 
autonsaient  le  Secretaire-Tresorier  a  notifier 
1  Int  me  et  les  deux  seuls  instituteurs  de  leur 
Municipa  ite  scolaire,  que  leur  engagement 
sera  termme  le  ler  juillet  suivant.  Unf  copSi 
de  cete  resolution  fut  signifiee  au  domic  le 
delmtimeetune  autre  copie  fut  envo^S' 
a,  qm  etait  absent.     Cette  i-esolution  n?con 
tenait  aucune  raison  pour  justilier  le  renvoi 
de  ces  deux  instituteurs.  Pi'u.s  tard,  lis  Appe- 
lants  entrerent  en  pour  parlers  avec  rrntime 

Sneer's  'l^T^    '''    »°"veau  et  Tul 
aonner  Hi4()(}   de   salaire,   sans  le   \napr    »„  i 

lieu  de  ^Bm  et  du  logement  quTava  / 
avant.  L'Intime  n'a  pas^accepte^  ces  Tn^ 
positions:  il  a  offert ^aux  com^rnlssaires ^de 
contmuerses  services,  et  a  I'expiration  dS 
premiers  six  mois,  il  a  reclame  son  sala  re  allf 
Jrcf.'^Tn'n  ^''S^Semeut  n'avait  p^rcete' 
Ju,fc:_]o  Qu'un  avis  doniie  par  les  Com- 
missaires  d'ecole  a  un  Instituteur  qu'ils  n°e". 
tendentpas  continuer  son  engagement   n^i 

Mais''.nTn  ^''"■'^  'r'"'  PerfoLSen 
Mai.s  qu  un  avis  collectif  donne  simultane 
ment  par  une  seule  re,<olution,  a  toTles  int 
ituteurs  d'une  Municipalite '  scokire'san^ 
a^signer  de  raisons  est  nul  et  ne  peut  inter 
rompre  pour  I'annee  suivante^  rengaee 
ment  des  Instituteurs  a  qui  il  est  donng.^^e 

sec.-treasurer  and  told  him  to  notify  t le 
plamt.ft  not  to  count  on  her  engagement  iV,r 
the  following  year,  which  he  did  orbal Iv 
The^three  commissioners  formed  themlioHtv 
of  the  members  of  the  board  buthrewS 
no  regular  meeting  at  the  time,  nor  vvas  the,  e 
any  entry  on  the  minutes  of  the  lesolution  o 

£:r£SfnoS--S;iffr 
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election  of  school  commissioner  has  been  held 

the  r  right  to  vote  the  election  wm  be  Tn 

shoSfd  i^iSiLi^^oir^sti'rf  at:r 

tion  of  school  commissioners  T  ''^°' 

VI.  Engagement  op  teachers. 


th^t'-tir^dSSt'^,  t^f'r'^r  ""^«-i 

occupa  ,on  of  as  school  teache.raswellTs  It 
i  stove  pipe  wh  ch  server!  fn,.  +i,       J.  ,   ?   '""^ 

under  o„LeSXt?.l  }''"'""''.'"•  "■« 
ment  .t  the  reduced  salm  of  HIS  »n>'S?' 

unS  the  ™?e  'tyTXfT  "  *  '™''" 

™.e  of  the  eom'SSnejJweSV.r"','-'^ 
tift  and  pressed  hav  t^  ?     "'  the  plain- 

meeting  of  the  vofo  „  '-'"  tne  loth  the 

after  it\ad  b^n  decS^HiIT'H'"''^'  ^"^ 

have  no  model  school  m!ifv\     ^^'"^  ^""^^ 

the  plaintiff  woSd  not  hai"f)?""''?'J"'^""y 

I  which  she  had  relr  o  hope  t  "^IT'"^' 

the   next  dav   fo.    tl  e  n„t    ""  •"^^^^"g  held 

iupon  the  engigten'y'a"?e"Lftwl'^"« 
j  tiff  acceptance  in  writing  uni?,n,  r  P'*^'"" 
Imeetingb/the.See  T  i  1  >'  ''•''°''®  ^''^ 

I  any  actln  was  taken  bv"?r"'^  read,  before 
i  The  offer  of    hi    ,       ^'    ■     <'ominissionor3. 

'  April  Sitled„Xlfrr''fi,°^*^«  ''<^ 
acceptance  and     ad'"n'V\  l"^l.'f' ?>'  ^r 


»-  •  ^^i.Ecrro:*  of  Uu.« missioxers. 
i02.  On  the  contestation  of  an  eleeUnn  nf 
school  commissioners,    ffeld  that  the!  e,n 


!  accepted  T  ^d'iS^ ^t'lZ^''^ 
i  "Ration  tor  commUt  ng  the  acts  ,-im^i„'     i 
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VII.  Liability  of  secretary  treasurer  op, 

FOR  MONEY  STOLEN. 

105.  Action  under  the  provisions  of  40  Vic 
Cap.  22,  Sec.  36  and  41  Vic.  Cap.  6.  Sec.  19, 
and  by  the  Sujoerintendant  of  Public  Educa- 
tion against  the  Secretaiy  Treasurer  i"espoa- 
dant)  of  the  School  Cominissioners  for  the 
Parish  of  St.  Jean  des  Chaillons,  and  against 
his  sureties  to  recover  a  sum  of  $140  alleged 
to  have  been  received  by  the  secretary  trea- 
surer and  not  accounted  for  by  hini.  The 
evidence  showed  that  the  government  had 
transmitted  by  jjost  for  the  school  commis- 
sioners to  the  Secretary  Treasiirer,  a  clieque 
on  the  Montreal  Bank  for  $163.51,  which  he 
received  on  the  morning  of  the  1 1th  Aufxust 
1878.  He  immediately  attempted  to  have 
the  cheque  cashed  but  without  success.  Ho 
then  informed  the  Chairman  of  the  School 
Commissioners  of  the  receipt  of  the  cheque 
and  of  his  unavailing  attempt  to  have  it 
cashed,  adding  that  there  was  a  pressing 
want  of  money  to  pay  the  school  mistresses 
whose  payments  were  long  in  arrears.  The 
Chairman  replied  to  this  communication  that 
it  was  probable  that  ho  would  go  to  Quebec 
the  following  day,  in  which  case  lie  would 
cash  the  cheque.  On  the  following  day  the 
chairman  took  the  cheiiue  to  Quebec  and 
cashed  it  at  the  Montreal  Bank.  Out  of  the 
money  so  received  he  took  $23.51  due  to  him 
by  the  School  Commissioners  and  put  the 
remaining  $140  in  his  pocket  for  them.  On 
the  evening  of  the  same  day  he  went  to  a 
public  meeting  held  in  Jacques-Cart  ier  Hall 
in  Quebec  where  the  $140  were  stolen  from 
him.  He  made  an  affidavit  of  the  facts  and 
set  the  police  in  motion  to  recover  the  lost 
money  but  without  success.  SubsO(|uently 
the  secretary  treasurer  prepared  and  sub- 
mitted to  the  School  Commissioners  a  de- 
tailed statement  of  the  receipt  of  $163.51 
from  the  government,  and  of  this  sum  ejitered 
tlie  loss  of  $140  ;  this  account  so  rendered 
was  accepted  and  approved  by  the  School 
Commissioners,  and  a  sum  which  remained 
due  to  the  secretary  treasurer  was  paid  to 
him.  Held  that  there  had  been  neither  negli- 
gence or  fault  on  the  part  of  the  respondant 
and  that  he  was  not  responsible  for  the  loss. 
Ouimet  &  Vereille,  7  Q.  L.  R.  34  &  1  Q.  B.  R. 
66Q.  B.  1880. 

VIII.  Powers  of  Supebintknua.vt  ok  Edu- 
cation. 

106.  In  !  .'^'^5  the  defendant  was  appointed 
Secrete  ry  iroasurer  of  the  municipality  of  the 
township  of  Roxton  and  acted  as  such  until 
the  4th  February  1877,  when  he  resigned  his 
ortict^  and  a  discharge  wa*  given  iiim  by  the 
commissioners  releasin;;  him  from  all  liabih- 
ties  thereunder.  Subsequently  to  such  dis- 
cliarge,  on  the  30th  June  1877  a  division  of 
the  territory  of  the  township  and  school  muni- 
cipality was  made  and  theve  was  erected 
two  distinct  school  muni<  palities,   that  of 


the  township  of  Roxton  and  that  of  the 
village  of  Roxton  Falls.  There  was  no  divi- 
sion made  of  the  assets  of  the  original  mu« 
nipality,  but  the  plaintiffs  representing  the 
village  of  Roxton  Falls  made  claim  to  some 
share  therein,  and  among  these  assets  as 
claimed  by  the  new  municipality,  but  not 
recognized  by  the  old  one,  was  a  claim  against 
the  defendant  arising  as  plaintiffs  averred 
through  the  fraudulent  misappropriation  by 
defendant  of  moneys  belonging  to  the  old 
municipality,  and  which  should  have  formed 
parts  of  these  assets  of  which  plaintiff  sought 
a  share.  These  confliciing  claims  not  being 
adjusted  the  matter  was  referred  to  the  Su- 
perintendant.  who  named  a  delegate  to  make 
the  net^essary  -'evision  of  the  accounts  which 
ilefendant  had  rendered,  and  upon  which  he 
had  obtained  his  discharge.  On  the  15th  June 
1881,  the  Superintendant  rendered  his  deci- 
sion, criticizing  the  defendants  account  and 
ignoring  his  discharge  obtained  from  the  Com- 
missioners of  the  township,  declared  him  to 
be  a  defaulter  and  to  be  indebted  in  a  sum  of 
$617.11".  Held  that  the  Superintendent  of 
Education  has  no  jurisdiction  in  the  revision 
of  the  accounts  of  a  secretary  treasurer  of 
school  Commissioners,  whose  resignation  has 
been  accepted,  and  a  discharge  gi'anted  him 
by  his  employers  and  the  Superintendant  of 
Education  has  no  jurisdiction  or  autnority  in 
law  to  set  aside  a  discharge  granted  to  such 
Secretary  Treasurer,  but  such  discliarge  must 
be  set  aside  by  a  competent  tribunal  under 
the  provisions  of  40  Vic.  Cap.  22,  Sec.  36  as 
amended  by  41  Vic.  Ch.  6,  Sec.  19.  School 
Commissioners  of  Roxton  Falls  and  Reauche- 
min,  27  L.  C.  J.  109,  S.  C.1883. 

107.  And  even  supposing  the  Superinten- 
dent of  Education  has  jurisdiction  the  Sta- 
tute. 41  Vic.  Cap.  6,  Sec.  16  can  have  no 
retroactive  effect  to  enable  him  to  revise  the 
accounts  of  a  secretary  treasurer  whose  resi- 
gnation lias  been  accepted  and  a  discharge 
granted  to  him  previous  to  the  passing  of 
said  statute,  lb. 

1 08.  And  the  action  to  have  the  Superinten- 
dent of  Education  declared  executory  under 
Sec.  16  of  oh.  6  of  41  Vic.  must  show  that  the 
superintendent  had  the  power  to  render  such 
sentence,  and  that  his  jurisdiction  appears  on 
the  face  of  the  proceedings,  Ih. 

IX.  Removal  of  Commissioners. 

109.  A  president  of  school  commissioners 
appointed  under  C.  S.  L,  C.  Cap.  15,  Sec.  59 
cannot  be  removed  by  the  other  commis- 
sioners liefore  the  expiration  of  the  year  for 
which  he  has  been  appointed.  Villmeu%e  is 
fJharest,  1  Q.  B.  R.  235,  Q.  B.  1881. 

X.  Right?:  of  tax  payers  with  reoard  tc 

money  ARISiao  FROM  SALE  OF  SCHOOL  PR0PKRT7. 

no.  L'un  dee  acrondissements  sf'ol.xires  do  la 
paroisse  do  Charlesbourg  ayant  ete  suppiimG, 
il  fut  divis6  en  deu:<  et  joint  aux  deux  autrea 
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fiiui  Umt  the  nioiiev    leloiiired  tn  fho 
^ov^'J  9  Q.  L.  fi.  312,  C.  C,   S  ^^'* 


deemed  right  and  proper  ^'"age,  whenever 


Xir.  Secrktary  Treasurer. 


Xf.    SC'HOLL  TAXES. 

ibS?r  ;L°f.^/i^.tri^'=' "  '""•"'^'^  "-^ '''"'""? 

vote,  autliorine  Ihei?  chain  i,n!„  r^  "  'T?  *'"'''''« 

any  other  school   con  n  iV  Z^^^^^^^^ 

afcreement  with  any     "  ,on,lr„     '^?  «'•'"">"« 

pany,  incorporated^/or  cXi,  ,"' ""n  ''  ""■  "r" 
turiiifforiiidiHtrial  i.i  ,Ipw  ,?•  *•  ,"  ""-^  nianufac- 
the  lm,i.s  0 's  uh  ^c?  In'.^"'"?"'""'^'""" 
the  payu,ent  «„„,,."'".'  ''  ^;,"J]f,  X'^""'*'  ""' 
sum  oCinonev,  for  a  ntm,i„,.^f  "P'omiinnte 

case   to  exceed   lei.    ni  °   •*'^""  "°'  '"  ""y 

rates   tha^  ui^    lie  in,,  o 'm  '  ''^''7^'",«"<«  an5 
■and  and  p,.open;  occ  p,'  d  g  8u"ch  ne,.'''""''"^^  ' 
nersh,p  or  con.pan,  for'th^  J^S/t'/^'^.P-'; 

to'le Zdlt'afteSToonfi  ^"^T "'r'""  - 
bysaMt3^ee.orc^^^^:.-«-^^-^,5atifiJ 

Section  Ki  of  the  said  Act  41  Vict    Po.     .    • 
amended  b,  addin,,  „f.r  subtlcVo^^5?^heV!| 

and '  .':^st«^/re'^U'";ctor"rui-'=?"^''^-""^ 

tlie  approval  ofthe  I.L.nZ,  ,  r  '"''P*''.'^''   ""^  ' 
eil ,.  "/on  ^atisfa  ,o,y  p, oSt'^hrn  °' '"  ^^°""- 
levieJ  had  been  horn  ^A  Ivntii  '^  P'"".*^'  *"   ''^ 

traction  of  schoo  houses  to  fmnl"^ '"  *•"  '-■°"'- 
sessment  for  the  Davmen.'  If  i  >P°"  *  ^P*'-''*'  as- 
fore  the  passing  onC"c°bv',''hf  <=<"!,*^«"«d  be- 
sioners  or  trustees  fbrth.  /  ^f  ^*"^  Commis- 
said  School  housea  ovc  'a„d  ,f  ""'r  "''  ">« 
allowed  by  law,  o,  tor^ny^i^orZxit^^ ^^T 
amount  of  every  such  snecil  „r'""i''?J  ^"'l  '^e 


tl.f'eto'^Lfoll^ViS.''"''^  """""''"'  "y  •'^'^'"8 

ture.'^om  thnlf  [r';^!''^^  """er  his  signa- 
cretary-tieaanier  Hlm^",  ^^  "/  ^"  assistant-se- 
of  th/oCot  ^^;   ;'^,,";7  Pf-f"""  »"  f-e  duties 

powers  and  privi  e"cg  arfd  nil,,  f'l*  '"""^  "»'"«' 
tions  as  the  socri  ,>7,v  ,r^    "nae'the  same  obliga- 

regard3  securr.^"''.:^,,  7he  eZ  '  nr''' •■^<='^''' "^ 
the  ofhce  of  secr.la,y     ,.easu,er   thf.l^-?""'-^   "» 

S^e!i'vj^SHH}^^^^~^ 

In  the  «xcrcic.  tff  la  (,.L   n,,'''?''''?''^  tre«.,urer. 
tl'e  respousab  1  tV  o?  >h^^      I ''"  ''hall  act  under 

ot  that  officer.  ■    y!  45  Vict!  ^aj.^ag  Sec.T""' 
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amount  of  eve  Vsuc  ,  sneoL  «     '"'''''^  '  "'"^  '^e 
include  the  coTtsiac,!?r.7'b"'^«';f "?«?''?!«,>' also 

8uits  respecting  such  previon/-.^  '^'P"'"'*'  '"" 
cases  where  a  special L,I«L„  ^^''™^:'"  *  "'  d.  In 
nulled,  the  rate Tavers  »  1-  ?•  "  *'  '"""'  '°  *"- 
thereunder  shalf  nT  W  Z'  ""'^  "'''''  '''^"-^ 
imburaed  the  amoun"  so  by  them  nafd  h,?,  ^^  ''''- 
subsequent  assessmont  leviedTnfl»i  ;.,■"' '"  ^l'^ 
the  same  purpose  credit  shall  l."  '  ■*"'  "^ 
the  amounts  so  paid  by  them  nnn*  f,""*"  "'*'"  '""^ 
annulled.  ''^  ""°°  tlie  assessment 

This  clause  shall  not  nnnlv  t,.  . 
Jh^e^cons.uo.ionof^;^;^^gS'sUr.r^^irrv?c' 
low  scht'i ':::!*^'f!'j/- ''>r-P-i„tendcn.  te  al- 

hty  of  such  town  or^^K  It  ri^S^fj-rn" 


If.  Action- BY  Forkign- Co. 

III.  AcTio.voN-  Notes  OF 
iV.  Calls. 
V.  Capita  I.  ok. 

V.'l  ^.f''-*"*^'ONTOBEFIIE„BY. 

V    .  Wtion- OF  Directors. 

VUl.    toRIKITIKE  OF  SHARES. 
J\.    IVTEKKEHE.VCE    OF  COURT   WtTH    AFFA.M 

X.  Ll(illDATIOX. 

XI.  Powers  or. 
T:>  reih-em  shares. 
1'»  sign  notes. 

pan^'  [""'''^''"'  ""  ''"  P'-'^P'^rty  of  the  Com- 

h\\\  ^■""'^«s  OF  Directors. 
vJiJ-    '^'"bksof.Secketakv. 

^^XIV.   IKOCEEDINOSIN  FOSmrURB  OF  CUAR- 
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XV.  Resolutions  of, 

XVI.  IlKiHT  OP  MEMBBRS  AND  CREDITORS  TO 
INSPBCT   BOOKS. 

XVII.  SeoURITV  FOR  COSTS  BY. 

XVIII.  HUBSCKH'TION. 

XIX.  SURRHNUKK  OF  SUA     »;S. 

XX.  TraNSFKR  of  SlIARI     . 

XXI.  IjNlXCOlil'OKATBD. 

XXI F.  Voting  at  mfetinos. 
XXIII.  WiNDiNfi  IP  OF  See  C.  4.')  Vic.  Cap. 
23  &  C.  4tj  Vic.  Cap.  i?,. 

II.  Action  by  Forkiux  Co. 

III.  Ill  an  action  by  a  foreign  company 
having  an  office  ami  place  of  business  in  this 
Province — Held  that  they  were  neveiiheless 
bound  to  give  security  for  costs  and  file  power 
of  attorney.  Singer  Mamifacivriny  Co.  & 
Beau  cage,  8  Q.  L.  K.  SrA  S.  C.  1882. 

111.  Action  on  Notes  o*". 

112.  Where  the  defendants  to  an  action  on 
a  note  signed  by  their  m£inager  and  President 
pleaaed  a  general  denial  wit/imit  aftidavit  but 
made  no  enquete,  and  the  plaintiif  made  no 
enquete,  and  judgment  was  rendered  on  the 
note,  if^ld  that  it  was  incumbent  on  the 
plaintiff  under  the  general  issue  that  the 
pei'sons  signing  were  respectively  Manager 
and  President  of  the  Company,  and  weio 
legally  authorized  to  make  the  note.  Action 
dismissed  naiif  a  se  potirvoir.  Delaneij  d-  St. 
Lawrence  Steam  Naviqatiun  Co.  8  Q.  L.  U. 
92  S.  C.  R.  1882. 

IV.  Calls. 

113.  Action  by  the  plaintiff's  as  assignees  of 
the  Canada  Agi-icultural  Ins  irance  Company, 
for  $200,  amount  «f  four  calls.  The  first  two 
calls  were  made  by  the  directors  of  the  Com 
pany  prior  to  liijuidation,  the  latter  calls  vvere 
made  by  the  plaintiffs  esgua/ZWas  liquidators 
of  the  Company's  affairs.  Held  that  under  41 
Vic.  Cap.  38,by  which  the  Company  wai<  phieed 
in  liquidation  the  liquidators  ivere  duly  quali- 
fied to  make  call*.  Roxk  <£•  GuilbautA  L.  X. 
415,8.  C.  1881. 

114.  Et  quen  Tabsence  de  dispositions 
speciales,  le  fait  qu'un  avis  contenant  les  de- 
mapdes  de  versements,  a  ete  mis  a  la  poste 
a  Tadresse  des  actionuaires  sera  une  preuve 
suffisante  de  ia  demando  de  ces  versements. 
Ross  &  Converse,  27  L.  C.  ,T.,  143  &  6  L-  N.  67 
Q.  B.  18Si. 

115.  Respondent  to  an  .letionfortivecallson 
the  shares  subscribed  by  liim  in  the  Company, 
appelant,  pleaded  that  he  had  subscribed  the 
actions  only  on  the  solicitation  of  the  Conipa- 
nie's  agent  and  on  his  express  promise  that  he 
would  never  be  called  upon  to  pay.  Held 
reversing  the  judpient  of  the  Court  below, 
and  without  deciding  as  to  the  legality  of  the 
plea,  that  the  respondant  had  not  proved  his 
allegations  and  on  the  contrary  that  the  pro- 
duction by  the  Companyof  the  secretaiy's  cer- 


tificate that  respondent  held  so  many  shares 
was  sufficient  proof  of  his  liability  to  support 
the  action.  Stadacrnalusiiraiice  Co.  Jt  Cabana, 
2  Q.  B.  R.  380,  Q.  B.  1882. 

116.  In  an  action  by  liquidators  for  calls 
/TeW  that  the  Company,  now  re[)resented  by 
the  i)laintlff,  having  acoejited  railway  deben- 
tures in  judgment  of  calls  and  disposed  of  the 
I  debentiires,  the  iilnintiff  could  not  ask  for 
i  the  resiliation  ol'  tliis  transaction,  especially 
withdiit  otlerinj.'  back  wliathad  been  received. 
Jios.<i  li-  Aiigu.'i,  t)  i..  X,,  292  S.  C.  1883, 

V.  Capitai.  ok. 

Her  Mfijesty  by  and  willi  tlic  mlvice  and  con- 
sent of  tlie  Legislatnic  of  Qmbtc.  ennets  as  fol- 
lows ; 

The  directors  of  any  C'oiiiiiany  incoporated  by 
special  statnte,  niny,  if  tliev  see  fit,  nt  aiiv  time 
afl'T  llie  whole  CMpital  stock'of  llie  Company  shall 
liave  been  allotted  and  pnid  ia  but  not  sooner, 
mnke  a  by-law  for  increasing  the  capital  stock  of 
the  Company,  to  any  anionnt  which  they  may 
consider  requisite  in  order  to  tlie  due  carrying  out 
of  the  object  of  the  Comp;iny  ;  Such  by-law  shall 
ded.ire  the  nnmber  of  the  shares  of  the  new  stock, 
and  may  i  reaoribe  the  manner  in  wliich  the  same 
sliiill  be  allotted  :  and  in  default  of  its  so  doing, 
the  control  of  .-ucli  allotment  shall  be  held  to  vest 
alisoliitelv  in  the  directors.  IJ.  Art.  V.ct.  Cap.  48 
Sec.  1.  ^ 

2.  Hnt  no  by-law,  for  increasing  the  capital  stock 
of  the  Conipnuy,  shrill  have  luiv  force  ore  ffect 
whatever,until  nf  .  it  shall  have"beeii  sanctioned 
by  a  vote  of  not  less  thnn  two  thirds  in  amount  of 
the  dhareholdeig,  at  a  general  meeting  of  the 
Company,  duly  called  for  considering  the  same, 
and  afterwards  confirmed  by  the  lieutenant  govet- 
nor  in  council. 

3.  At  any  time,  not  more  than  six  months  after 
the  sanction  of  such  by-law,  the  directors  may 
petition  the  lieutenant  governor  to  confirm  the 
same. 

With  such  petition  they  must  produce  such  by- 
law, and  establish  to  the  satisfaction  of  the  At- 
torney General,  so  that  he  may  report  thereon,  the 
due  passage  and  sanction  of  such  by-law,  and  the 
bona  fide  character  of  the  increase  ot'capital  there- 
by provided  for  ; 

And  to  that  end  the  Attorney  ^leneral,  or  his 
deputy  may  take  and  keep  of  record  any  requisite 
evidence  in  writing,  under  oath  or  affirmation,  and 
may  administerevery  requisite  oath  or  affirmation. 

4.  Upon  due  proof  so  made,  the  lieutenant 
governor  in  Council  may  confirm  the  said  by- 
law :  and  notice  thereof  shall  be  forthwith  given 
by  the  secretary  of  the  Provirce  in  the  Qnebec 
OM'.inl  Gazelle  ;  and  thereupon,  from  the  pu- 
blication of  such  notice  the  capital  stock  of  the 
Company  shall  be  increased  to  tne  amount,  in 
the  manner  and  subject  to  the  conditions  set  forth 
in  such  bv-law,  and  the  whole  of  the  stock,  as  so 
increased,  shall  become  subject  to  the  provisions 
of  its  acts  of  incorporation  in  like  manner  (so  far 
as  may  be)  as  though  every  part  of  the  stock  of 
the  Company  originallv  subscribed. 

5.  There  shall  be  pai'd  for  the  confirmation  of 
such  by-law,  the  same  fee  as  is  payabh  on  supple- 
tnentary  letters  patent,  granted  and  issued  under 
the     mint   ctnrlr     PAmn""'.*«   t...... ..•__     a  _. 

(31  Vie,  Cap.  25.) 

Her  .Majesty  by  and  with  the  advice  aud  eou'. 
sent  of  the  Legislature  of  Quebec,  enacts  as  fol- 
lows : 

The  capital  stock  of  all  joint  stosk  companies 
shall  consist  of  that  portion  of  the  amount  autho  • 
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The  property  accountg  of  a  compsnv  shall  r» 
p  .  ent  only  tl,e  amount  of  the  actuafC"/!" 
?hl  fU?"''! '^  '^°''  "^«  undertaking.  No  stock 
Invprone'r?."'  'r'"'"'',"'-  »'"'  ^creased  y.fue  of 
'ofd'^Sec^h.^"^''."-'''  '«»"««hall  be  null  and 
,..„.  •  *^  ,  ^"^  practice  commonly  know  as  th^ 
watering  of  stock,  is  prohibited  and  a  IsTock  «« 
issued  shall  be  null  anS  yoid.  Sec  3  "  ^° 

bursement  of  the  amont  paid  for  such  gLck  SecT 
No  company  shall  declare  a  dividend  the  pav' 
"iu/:/tT^(?oSnT^  '"""  "  '--- t'''- 
.h^?n'!ir'.?*"'' .'''*"  ''«  declared  or  paid,  which 
Snl   Sec  r  ''"°  ''^'"""^  «""<=''  by  tlie  Com- 

mlf!/!!''"'*'?''''^?"''  however  may  be  .supple- 
Mented  or  paid  entirely  out  of  the  i-eserr«  sf,^ 
but  payment  of  the  divi^dend  in  th^,  ^.v  Tust  b^ , 
PUO  icly  announced  to  the  shareholders  it  thr^n 
Z'«'?o""^'  ■"""  "J^'y  authorized  by  a    eso?"- 

iz;tL'''.rir&K  ^frpiv^^r^^^^ 

•nj  amount  in  cash  plid    into  the^  r  as^rv   of 

X'oZn  1^^:^^  t^r^iF^^ 

prohibited,  and  all  ..^]^^  ^tll"b°eTl7an'd' 

co^Ktrof^J^^p?-!^?^^--!^^ 
the  directors  voting  for,  or  consenting  to  the  pay! 

".Iv  ?iaWe   to'thr'^'  '.^f  be  jointly  antel: 
fj,.!.  *°   '"^   'creditors  of  such  Comnanr 

for  the  amonts  so  paid.     Sec.  8  company] 

Sel  9!  "'*  "'"'"  "°'  '"'^"'  «  ■•"••"active  effect 
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hi^h^/''^  fine  imposed  by  this  Act  is  recorera 
cats  to'thr^  ^°"';'  'V^'°?  Jiriidiclionh.  ciTi 
^^1  tllT"h?s'  o";n'"d.^f;ks''^on'"lfeh'';,r„i 
?aTf  *S^,^;,V'"  ^"°^°*^  G.n?ra?'^of  b^: 

nn^;,^"*  ''*!■'"  "'',""  '^"'^  recovered  belones  to  the 
party  suing  for  the  same,  and  the  other  half  to  ih! 

/Cue  f-Snd'^?'lh'"'''p"'  P"''  of  the  Consiitt 
Crown  for  the  uses  aforesMd.  ' 

VII.  Election  op  Directors, 

117.  EloctionofDiroctors  in  a  joint  stock 
Company  ma,  e  at  a  meeting:  oalled  by  a  cer- 
tan  number  of  shareholders,  nefore  tha  delay 

oHvA^y^'^^T'  "'■  t'^^^'^^^tes  of  Canada! 
rL  ,  ^■~'  '^"!'  P'-oceeding  with  such  elec 

t.on  has  expired  is  illegal  and  irregular.  WU- 
hamson  &  Demers,  12  R.  L.  71,  s.  C.  1881. 

VIII.  Forfeiture  op  shares. 


VI.  Dkclauation  to  hb  filed  by. 

^nt"J\V''^i^  ^^,  ""^  ^"l*  the  advice  and  con- 
lows  :        *  ^«g'«l»»'^'e  ot  Quebec,  euacts  as  fol 

The  words;  "and  Insurance  Companies"  in 
inWT'^.^^^  thhd  lines  of  the  firsTsectfon  and 
n  the  third  line  of  the  fifth  section  of  theAct  of 

any  fabo7  u-^^'^"'^'^^-   C"mpany  carrying  on 
l^L  f ,    ',  *""^^  ""^  buisness  in   thi«  ProvinP« 

claration  required  either  by  sec.  1  or  by  sec  4  of  th^ 

v-t  .■■.■ayz:xy,  „ no  lailfl  to  make  and  tile  such  lia 
claration,  as  it  is  required  o(   ;.im  by  se'  5  of  th« 

4r  d'SoTlL?'f„""''"l^'  '"""^^  »  fii'/of'  wo  hun 
area  dollars  for  each  contravention. 


lihllv  Aj'*'°ntohave  certain  calls  made  bv 
null  mdloM  °^'i'  Iff  h'^'aga  Bank  declared 
-111  ,md  void,  and  certain  resolutions  by  them 
under  which  the  plaintiff  stock  wasconfis- 
cated  declared  illegal,  and  to  have  tht 
Uefendants  ordered  to  restore  the  said  stock 
and  to  register  plaintiff  as  owner  of  t.  The 
.ludgment  turned  on  want  of  notice  The 
T!'?u    T'°\''  ^^   Pl-»"tiff  three  times  •  Isc 

Jcov"^"^"■'"  '"'^^  '«««^  P>'Ocee"i,igs  to 
lecoyer  if  he  do  not  pay.  2nd. '■  If  you  dono^ 
pay  the  account  will  be  sent  to  our  attorney, 
lor  collection."  .3rd. -'If  you  do  not  pay  Uie 
directors  will  serve  themselves  as  regard  you 
%t-^''''"Jt^^'  ^^'''^  the  law  give.rthe^" 

11  a.  In  an  action  to  set  aside  the  acts  of 

(//««,  that  the  company,  defendant,  bad  the 

fec„r''"'"'"'r  '^"f  '^^^  shares  om  wh^h 
the  calls  were  not  paid  within  the  time  fixed 
by  notices  regularly  given.  Ft  was  not  nec^ 
sapv  o  mention  the  shares  in  detail  in  t?e 
adverusement  of  sale,  nor  to  set  fcrth  the 
amount  r.aid  on  each  share.     The  mt^tion 

Tf  anUlTf  °"  ^1?  ^^"  ^'^^  forfeited  ires  a^ 
If  all  past  due  .•alls  were  paid  up.  and  subject 
to  the  payment  of  all  future  ca  Is.  w«=  regu 
ar  and  legal.  The  action  to  set  T^l.  the 
forfeiture  of  shares,  and  to  prevent,  the  s^l 
"Aw?rr*  P/'^"^  T''^^  wasdismL:ecL 

sale"'of;te  T^"  T",**'^''  ''"^^'-Beld,  that  the 
ffff-^i.  1  ^;"^''^  mentioned  in  the  plain- 
tiff-s  declaration  was  regular  and  legal  aid 

herX"'h  T   P'^'f'^   h-^^'^g    acq^uiesced' 
therein,  had  no  rieht  to  cnmnioin  ..,.j  .ij 

ueieimants  A    U„  H.  and  M.  haTno  need  of 

v'l8Hl    .nf  ^"if^'"'^ ,"»  the  7th  of  Februa 

IwImIi  ''."^1  ™°h  re-election  did  not  legally 

affect  their  then  status  of  directors  until  the 
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annual  meeting  of  the  company  in  .  ■•'.  Gil- 
man  &  Eobertson,  7  L.  N.  35.'{,  &  M.  u.  A.  1 
S.  C.  5.  1884.  lb. 

121.  And  the  remaining  directors  were  all 
duly  and  legally  elected  at  the  meeting  of 
the  company  held  on  the  7th  February,  1884, 
and  all  the  said  directors  were  duly  qualified 
under  the  charter  of  the  company,  lb. 

IX.  Interference  of  Court  with  affairs  of 

122.  The  petitioners  by  agreement  with  B., 
the  shareholder  holding  the  majority  of  shares 
in  a  railroad  company,  obtained  an  option  to 
acquire  within  two  years  a  certain  proportion 
of  B.'s  interest,  and  in  the  mean  time  no 
such  option  was  declared,  B.  was  to  hold  his 
shares  as  trustee  for  the  petitioners,  but  he 
reserved  the  right  to  vote  on  the  shares  B., 
after  obtaining  large  advances  from  petition- 
ers, became  insolvent  and  left  Canada,  and 
petitioners  applied  for  an  injunction  to  pre- 
vent the  annual  meeting  on  the  ground  that 
as  they  were  precluded  from  voting  by  the 
reservation  to  B.,  the  meeting  of  shareholders 
would  be  controlled  by  the  minority,  and 
they  asked  that  the  status  quo  be  jireser- 
ved  until  tlieir  option  expired :  Held,  that 
the  petitioners  had  not  established  a  case 
justifying  the  interference  of  the  Court,  and 
the  injunction  was  dissolved.  Stephen  & 
Montreal,  Portland  &  Boston  Railway,  7 
L.  N.  85,  8.  C.  1884. 

Liquidation. 

123.  Notwithstanding  the  prohibition  con- 
tained in  C.45  Vic.  Crjp.  23  sec  33(l)the  liqui- 
dator of  an  insolvent  Company  may  take  pro- 
ceedings either  in  his  own  name  or  in  the  name 
of  the  Company.  Banquet Hochleag a  i:  Mas- 
son  7  L.  N.  359,  &  M.  L.  R.  1  S.  C.  62,  1884. 

XI.  Powers  of. 

124.  To  an  acition  for  call  on  stock  by  the 
liquidatmrs  oi'  an  Insurance  Company  ir  liqui- 
dation the  defendant  pleaded  that  he  had 
subscribed  tor  80  shares  of  the  stock  of  the 
saifi  company  on  which  he  hsil  paid  10  per 
eeai  cash.  That  subsequently  at  a  meeting  of 
till-  shaj-ehoiders  duly  called  for  that  pur- 
pose it  was  decided  in  the  interests  of  theCom- 
pany  to  authorize  the  managing  directorto  re- 
duce the  ej^ifital  from  amilUon  to  two  hnudred 
and  fifty  tnousand  dollars,  by  accepting  a 
payment  of  fifteen  per  cent  on  the  shares, 
and  exchanging  them  with  the  shareholders 
for  one  quarter  the  niunber  of  shares  i'ullv 
paid  up.  That  defendant  agreed  to  tlus 
arrangement  and  after  paying  up  I .")  per  cent 
of  his  shares,  making  twenty  five  per  cent 


(i)  In  all  proceedings  connected  with  the  Company 
a  liquidator  is  to  be  described  as  the  liquidator  of 
the  (name  of  company)  aud  not  by  his  mdividual 
name  only. 


paid  in  all,  he  received  from  the  Managing 
Director  twenty  paid  up  shares  for  the  eighty 
shares  previously  held  by  him ;  that  ho  did 
this  in  good  faith  and  in  pursuance  of  the 
resolution  of  the  shareholders  authorizing  it. 
The  evidence  of  the  liqu'dators  wont  to  show 
that  if  the  arrangement  had  been  fully 
carried  out  it  would  have  realized  a  sum 
Bufficient  to  pay  all  the  liabilities  of  the  com- 
pany. Held  that  the  company  without  being 
specially  authorized  could  not  reduce  its 
capital  nor  purchase,  nor  accept  a  surrender 
of  its  shares,  and  the  transaction  was  there- 
fore  ultra  vires  and  void.  Ross  &  Fiset  8 
Q.  L.  R.  251,  S.  C.  1882. 

125.  To  Redeem  shares Tlie    defendant 

was  the  holder  of  70  shares  in  the  capital 
stock  of  the  Canada  Agricultural  Insurance 
Company.  The  capital  stock  of  the  Company 
was$l,()(K),(»0(),of  which  at  the  time  defendant 
subscribed  for  his  stock,  10  p.  c.  had  been 
paid  up.  In  February,  1877,  the  Directors 
made  a  subsequent  call  of  10  p.  c.  but  the 
Company  being  in  difficulties  it  was  resolved 
to  apply  to  Parliament  for  an  act  to  reduce 
their  capital  stock  to  f250,(K)0.  As  this  would 
take  Home  time  a  resolution  was  passed  that 
any  shareholder  having  already  paid  10  p.  c. 
upon  his  stock  should  have  "the  option  of 
paying  15  p.  c.  more  and  might  then  transfer 
the  stock  for  which  he  had  subscribed  to  the 
managing  Director,who  would  transfer  to  the 
stockholder  one  fourth  of  the  amount  of  stock, 
the  same  being  tully  paid  up.  Money  was 
raised  sufficient  to  pay  up  a  certain  amount 
of  stock  which  was  placed  in  the  hands  of  the 
Managing  Director  for  this  purpose,and  nearly 
one  half  of  the  Capital  Stock  of  the  Company 
was  reduced  in  consequence.  The  plaintifis 
were  appointed  Assignees  of  the  Company 
under  Chap.38,41  Vic.  Canada,  and  proceeded 
to  notified  the  commuted  stockholders  that 
they  would  not  recognize  the  transfer  so 
made.  Held  that  a  transfer  of  shares  from  a 
stockholder  in  a  Joint  Stock  Company,  which 
is  made  with  the  object  and  has  the  efTect  of 
reducing  the  Capital  Stock  of  the  Company 
is  null,  and  all  resolutions  of  the  Company 
and  of  the  Directors  authorizing  such  transfer 
is  illegal  and «//raBM-M.  Rons  &  Worthinqton, 
5  L.  N.  140,  S.  C,  1882. 

126.  To  sign  notes — To  an  action  on  a  note 
the  defendant  Company  pleaded  that  the 
president  who  i;ad  signed  the  note  was  not 
authorized.  Held  that  under  the  Company's 
Act  1877,  Sec.  66,  the  burden  of  proof  was 
on  the  defendant  to  disprove  the  authority 
of  the  President.  Brice  &  Morton  Dairy 
Farming  Co.,  6  L.  N.  171.  S.  C.  R.,  1882. 

127.  To  transfer  all  the  property  of  the 
compar  ■ — During  the  progress  of  an  action 
agi;  -St  iefendant  for  the  balance  of  his 
subset  •  I  n  to  the  stock  of  the  Company, 
plsiv.i  '.  run  intewention  in  the  nature  of 
a  repi  •  '^instance  was  filed  setting  forth 
that  since  tho  institution  of  the  action  by  deed 
before  notary  the  Company  plaintiff  sold 
and  transferred  for  value  to  the  intervening 
parties  a.nongst  other  claims,  the  one  sued  for 
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thit.o  rh^f"'''?*  '■*"*"'•  "*•*''  authority  to  con 

of  "i  e  to  1  Lf ""^'■^"t  ""^^^•'^^'•'''l  that  tlu.  ,lo..,l 
01  Haie  to  inteivenants  wuh  null  as  liavin<r 
boen  made  when  the  Company  wa.  no  K  f 

or  me  aHn  rHorHnid  Conipany  ;  tlrnt  the  trans 
for  compr  sod  „|i   t,„,  J,,^y ^^.   «^  '/;*„|'»"«- 

"''""h  could  not  bo  .sol.l  en  Woe    tlm?7had 
not  been   legally  authorized  as  a  1  t"  •  *i,;','^' 
holders  had  not  eonoiUTe.l  in  it,  but  on  ufe 
contrary  a  number  of  shareholders  haT ,  Jo 
tosed  agamst  it,  and  it  was  therefore    „h> 

defSnf  i|^^'^"^'^r■  «hareCdera,';:i  o 
uetendant.  By  tho.  evidence  it  ai.ijeare.l  that 
the  tran-sferhad  been  authorized  at  n  ,'eetin. 
of  shareholders  oalled  for  that  ..urpose  ,"d 
after  tenders  had  been  called  for  the  sale  of 

tt the^r  an* "'"  ^'"'"P''">'-  ^'^rcuHamlA,  to 
wliether  an  incorporated  Company    has  tliel 
right  in  virtue  of  a  resolution  passeTat  a  meet 
•ngot  Its   shareholders  called  C  that    ?,tp 
pose  to  sell  its  assets  .„  6/o.,  it    .em    to    e 
unquestionable;  and  whatever  it  iscompete  ? 
for  the  Corporation  to  do  can  be  done  bv  „ 
majority  of  its  members  ai  t  tte  wilf  of 
the  minority.     It  follows  from  th  s  Umt  the 
power  01  a  majority  of  the  sh.arehol,  en  of  a 
Company  incorporated  by  < !,,,.  i-,.  orAot  o^' 
Parliament  is  limited  onV    ;.,,,„    .i...f 
or  Act,  unless  those  who  o..^.).    «ie  S' 

i^  comAi:^^'?^e,3.  o::u:>::t^ 

gahon  Union  &  Christin,  4  Y..  'Tm,  8  c', 


have  forfeited  their  charter.  Lie  case  was  bo 
tore  the  Court  on  the  merits  oimTJeltion 
^  a  forme  ma.le  by  defendants  on  the  ground 
t  at  tiM  pi„,.eeding  should  have  been  in  the 
■mnie  of  the  Attorney.()..„eralof  the  F'rovince 
ot  ti  lebec.  Jleh/,  that  the  AttoineyCS 
fortJio  Province  of  Quebec  had  a  right  To 
petition,  lUK  erC,  C.  P  Qil?  *„  !,„„„  ;♦  i  i 
;-l  that  ,„e  Montreal  S^^r'^h  Voml^.t 
hi.d  for  oitcl  their  charter.  LoraZe>:TEnJ 
real  Telegraph  Vowpany,-,^.  ^A-l^iC(/Am. 

XV.  Resolutions  of. 

131.  The  resolution  of  a  Joint  Stock  Com- 
jmny  duly  certified  a.s  such  and  filed  i.Uhe 
oase  can  on  y  be  attacked  by  huprobTtion 

lor  thoir    violation   and    also    a    nartiei.  ..^ 
pena  ty  for  a  particular  violat^n  a  pu  t iV  la 
penalty  .s  the  only  one  which  can'  be^mpoS. 

BoSr'  ""  ""*'"""  *'*"  C'KDITOHS  TO  IVSPBOT 


XXII.  Powers  of  Dikector.s. 


ioin  ":fn„r  ^'""•«''"l'Jfrs  aiKl  creditors  of  a 

otl     ,tr     <"'"  """"*«  books  of  the  <Iirec- 
tors  ;  when  it  appears  liv  the  evidence  tCt 


the  doing  or  omission  of  which  amounts  to  a  sun,.!, 


XIII.  Powers  of  Hkcretarv. 


Compani/  <t  Gongeon,  7  L.  x\:  40,  S.  C.  1884. 
XIV  Proceedinfs  in  foreiture  of  Charter. 

del^C  Tv'lliX^^  Attorney.General,un. 
rlJ^f   V  ^''  ^'>  praying  that  the  defen- 

dants, for  reasons  given  should  be  declared  to 


S=^--='oV=^„- 


mtnJ  t???  n;        ''^'Py  "*i''«  •'^"*rs  pateut  incorpo- 


^MmiEsdm^mm% 


'ithout  being  legally  ilicorpo^aS^rr^eoS'^ 


dates  St  which  Moh  ijecame! 


violates  any  of  tile- prWis  Sof thfacT^v^/^hMf*^.  I  ^''i^^l'"'!  ^  book  calkd'Sre  iLrislf  of  "linsl'^ 
s  governed,  or  bicomes  liab  e  to  a  fSel 'ure  o?  fh"^'  be  provided,  and  in  ^ch  Sshall  be  entered 
.t.con.i.te  nghts.  or  does  or  omitsT"dractf  jc^^iflKiX^-l^  ''""'"  "'  STS^ 
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XVIII.  Security  fob  cost.s  by. 

134.  A  foreign  company  whioli  li.i^  a  place 
of  buginess  in  the  Province  of  Quebec  is  not 
bound  to  give  security  for  costs  in  an  action 
instituted  in  this  province.  Victoria  Mutual 
Fire  Insurance  Co.  <t  Carpenter  4  L.  N.  3.51, 
S.  C.  1881. 

XVVII.  Subscription 

IS.').  The  defendant  being  .sued  for  the  balan- 
ce of  his  subscription  to  the  stock  of  the  com- 
pany plaintiff,pleaded  that  the  promoters  pro- 
mised to  take  goods  for  the  amount  of  tlie  sub- 
scription aud  called  them  in  en  tjarantte, 
which  being  dismissed  ho  further  pleaded 
that  the  company  had  forfeited  its  charter 
by  nou  user  during  three  years  and  was 
therefore  not  in  existence.  Per  curiam — The 
non-user  of  the  charter  during  three  consecu- 
tive years  at  one  time  is  not  applicable  under 
the  provisions  of  the  Act  31  Vic.  Cap.  2.)  Sec. 
32.  It  may  be  true  that  the  Company,  plain- 
tiff, has  been  for  three  years  without  any 
books  but  during  this  same  period  the  plain- 
tiff availed  itself  of  its  charter  for  the  collec- 
tion of  its  debts  and  for  the  winding  up  of 
its  affairs  generally.  Moreover  it  is  very 
doubtful  if  such  a  forfeiture  as  is  claimed 
here  has  not  to  be  declared  before  it  takes 
effect.  Vide  Ist  Broom  and  Iladley's  Com- 
mentaries 586-7  and  Articles  1016,  1017  and 
998  C.  C.  P.  (1)  Compagnie  de  Navigation 
Union  &  Christin  4  L.  N.  162,  S.  C.  1890. 

136.  And  on  proof  of  the  sale  of  all  the 
assets  of  the  Company  to  the  intervenants 
together  with  the  debts  and  claims  defendant 
was  condemned  to  pay  the  amount  sued  for 
to  them.  (2)  lb. 

137.  In  an  action  for  caX\s.-Held  that  a  stock 
subscript  ion  in  a  Company  to  be  incorpora- 
ted is  blinding  on, the  subscribers  notwith- 
standing that  the  act  of  incorporation  subse- 
quently obtained  by  pei-sons  other  than  the 


(1)  The  summons  for  that  puipose  must  be 
preceded  by  the  presentiuj.  1  the  Superior  Court  in 
term  or  to  a  Judge  in  vaca  m  of  a  special  infonna- 
tvm,  containing  conclusions  adapted  to  the  nature 
of  the  contravention  and  supported  by  affidavits  to 
the  satisfaction  of  the  Court  or  Judge,  and  the  writ 
of  summons  caimot  issue  upon  such  information 
without  the  authorization  of  the  Court  or  Judge. 

1016.  Any  person  interested  may  bring  a  com- 
plaint whenever  another  person  usurps,  intrudes  into 
or  unlawfully  holds  or  exercises  ;  Any  public  office 
or  any  franchise  or  privileg'  in  Lower  Canada ;  Any 
office  in  any  corporattion  or  otiier  public  body  orboaru, 
whether  such  office  exists  under  the  common  law  or 
was  created  in  virtue  of  any  statute  or  ordinance. 

1017.  Such  complaint  is  brought  before  the  Supe- 
rior Court  or  before  a  Judge  of  tlie  said  Court,  but 
the  writ  of  summons  cannot  issue  without  leuve  of  the 
Court  or  Judge  obtained  in  the  manner  mentioned 
in  art.  99°  and  the  same  delays  and  formalities  are 
observed  la  the  proceedings  as  in  the  preceding  sec- 
tion. 998  C.  C.  P. 

(2)  See  ante.  iaX  127. 


subscriber, declares  that  the  corporation  shall 
consist  of  the  persons  named  in  the  Act,  of 
whom  the  subscriber  is  not  one,  and  of  such 
persons  as  should  thereafter  subscribe  for 
^1  III  ii  s  in  sail  I  corporation  and  notwithstanding 
tliut  the  person  so  subscribing  never  renewed 
his  subscription,  and  never  took  part  in  any 
way  in  the  affairs  of  said  corporation.    Wind- 


L.  C.  .1.  7, 


nor  Hotel  Company  &  Date, 

S.  C.  1881. 

138.  To  an  action  for  calls  the  defendant 
pleaded  a  variety  of  pleas,  inter  alia  that  'A\e 
comiiany  was  iiisnl  ■  t  at  the  time  the  slrires 
were  transferrer'  1,  that  the  transfei  had 
bi'cn  obtained  ,uid,  that  the  company 
was  illegally  incorporated,  &c.  Evidence 
that  defendant  fully  understood  the  position 
of  the  Company  vs-hen  he  accepted  thj  trans- 
fer. Plea  dismissed  and  Judgment  for  amount 
clauned.  Colonial  Jiuildim/  Association  if- 
Fletcher,  4  L.  N.  374.  S.  C,  1881. 

139.  To  an  action  for  unpaid  calls  the 
defendant  pleaded  that  the  corporation  had 
no  legal  existence  for  want  of  compliance 
with  certain  preliminary  formalities,  Held 
following  Windsor  Hotel  Company  and  Mur- 
phy ( 1 )  <t  Windsor  Hotel  Company  d-  Lewis  (2) 
that  defects  in  the  organization  of  a  company 
cannot  be  pleaded  in  answer  to  an  action  for 
call.  Cie  de  chemin  de  fer  depiai/e  de  Pointe 
Claire  &  Valois,  4  L.  N.  334,  C.  0.  1881. 

140.  .Judgment  reversing  Windsor  Hotel 
Company  &  Lewis  (II  Dig.  171,  162)  reported 
at  length,  26  L.  C.  .1.  29  Q.  B.  I8S1 . 

141.  Illegal  acts  on  the  part  of  the  direc- 
tors of  a  company  cannot  be  s(!t  up  in  de- 
fence to  an  action  for  calls  by  liquidators  or 
assignees  rejjresenting  the  creditors  of  the 
company.  Rosa  &  The  Canada  Agricultural 
Insurance  Company  (3)  5  L.  N.  23,  S.  C.  1881. 

142.  The  defendant  subscribed  for  one 
share  in  the  capital  of  a  company  about  to  be 
incorporated.  The  name  of  the  proposed 
company  was  changed  in  the  Act  of  incorpo- 
, ration  from  the  "  Lawlor"  Manufacturing 
Company,  to  the  Belmont  Manufacturing 
Company  and  the  list  of  shareholders  filed 
in  the  office  of  the  Pi'ovincial  Sijcretury  did 
not  contain  the  name  of  t  he  defendant.  Held, 
that  the  chang(>  of  name,  and  the'  omission  to 
insert  the  defendant's  name  in  the  list  of 
shareholders  were  immaterial,  and  that  the 
subscription  was  binding  (4|.  Belmont  Manu- 
facturing Company  &  Arless,  7  L  X.  .50  and 
28L.  C.  .J.  117,  S.C.  1884. 

X.IX.  Surrender  of  shares. 

143.  The  plaintiffs  in  their  quality  of  as- 
signees of  the  Canada  Agricultural  Insurance 


(1)  II  Dig.  171-160. 

(2)  II  Dig.  171-162,  see  Addenda  to  vol.  II. 

(3)  This  is  evidently  a  misprint,  as  tha  Canada 
Agricultural  Insurance  Company  was  really  the 
plaintiff  in  these  cases,  for  whom  Ross  &  al.  sued. 

(4)  Reversed  m  appeal  1  M.L.R.,  Q.  B.  340,  1S8&. 
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Company  instituted  an  action  against  defen- 
dant to  recover  four  instalments  of  10  per 
cent  ea^h  onlO  shares   which  he  held  in  the 
stock  of  the  Company.  The  defendant  plead- 
ed m  substance  that  he  had  transferred  his 
shares  to  the  Manager  of  the  Company  for  a  I 
consideration  and  had  been  discharged:  ffeld 
f^f  »k1  ^'u  ^P^^'illy  authorized  by  its  char- 
ter that  the  Company  could  not  buy  in  its 
Stock,  nor  reduce  its  capital,  nor  accept  a  sur- 
render of  Its  shares  in  the  hands  of  its  share- 
nolders,  so  as  to  discharge  them  from  their 
responsabihty   and   that    the  transfer  thus 
pleaded  by  defendant  was  radically  null  and 
ultra  vires "  and  was  no  answer  to  the 

7?q"b  im'* '''■  '^  ^'"'^*'''«'  i«  Q-  L.  R. 


XX.  Transfer  op  shares. 

.  144.  Where  an  opposition  by  a  wife  claim- 
ing certain  shares  m  the  Quebec  street  Rail 
way  Company,  as  having  been  given  to  her 
by  her  marriage  contract  was  contested  on 
the  ground  that  no  transfer  or  change  of 
name  had  been  made  in  the  books  of  the 
Company  Held  that  in  the  absence  of  any- 
thing in  the  charter  or  by-laws  of  the  Compa- 
ny to  that  effect  that  it  waa  not  necessary  to 
prove  the  property  in  the  wife.  Whitehead 
d  McLaughlin.  8.  Q.  L.  R.  373.  S.  C,  R.  1882 


XXI.  Unincorporated. 

A..!"*  oof  P^/^'^D^M  "S-at^^'-Petition  under 
Art.  997  C.  C.  P   (I)  to  restrain  defendants 

«Ti*°nf  *.^  '"«^f  *"y^  •*  corporation  under  the 
name  of  the  Sliver  Plume  Mining  Company, 
plea  that  defendants  were  a  private  associa- 
tion and  never  held  themselves  out  as  a 
^?*!!"±p"  to  the  knowledge  of  the  relator. 
Ihe  proof  was  that  they  were  regularly  orga- 
T^t  ^  *  fi?.'°P"?.y-  The  capital  was  set 
nnr  fll^^'i^'"?  <l'V'ded  into  10,000  shares, 
one  of  the  defendants  was  President  another 
Vice  President  another  secretary  and  others 
directors  ;  under  the  constitution  and  by- 
laws  the  stock  was  to  be  issued  to  a  trustee 
who  was  to  sign  all  transfers  and  certificates 


to  shareholders ;  by  Art.  1  of  the  constitution 
the  Company  was  to  be  a  corporation,  and  by 
Art.  7  It  was  to  have  a  corporate  seal.    Cer- 
tificates were  issued  with  the  corporate  seal 
showing  the  number  of  shares  which  each  re- 
presented   Per    Curiam.—The    Court   ha« 
no    difficulty    m    deriding  this  case.     The 
constitution  of  the  C^ompany  shows    it   to 
be  a  corporation.  It  has  a  corporato  seal.  It 
haa  a  board  of  du-e^^tors  with  power  to  make 
ny  laws.    AU  these  circumstances  shew  that 
the  defendants  have  assumed  to  act  as  a  cor- 
poration and  unHer  the  Art.  in  question  was 
clearly  illegal,  and  the  conclusions  of  the  At- 
torney General  should  be  granted.  (I)  Attor- 
ney  General  &  Dorion  4.  u.  N.  108.  S.  C,  1881. 

XXII.  Voting  at  meetings. 

146.  Where  a  shareholder  asked  for  an 
interim  order  to  restrain  persons  from  voting 
on  certain  shares,  and  it  appeared  that  the 
shares  had  been  held  by  the  defendants  for 
moie  than  a  year,  to  the  knowledge  of  the 
petitioner,  an  injunction  was  refused,  more 
especially  as  the  petitioner  had  a  remedy  by 
quo  warranto,  if  be  were  wronged  by  an  ille- 
C  1884^"   ^*''"^"  '^  Robertson,  7  L.  N.  60,  S. 

XXIII.  Winding  up  of. 


tion  Ir  nnmJS  -?f  '"«  "***  l  whenever  any  associa- 
n,??K^L  T^n  °f  P«'^<'ns  actaas  a  corporation  with- 
out bemg  legally  incorporated  or  recogSzed  ;  when- 

lates  any  of  the  provisions  of  the  acts  by  which  it  is 

rights,  or  does  or  omits  to  do  acts  the  doing  or  omis- 
sion of  which  amounts  to  a  surrender  of  Its  co?^ 
mte  nghts  privileges  and  franchises  or  exereisesX 
STtV^nnr  %P"!,"«g«  which  does  not  Mon^ 
tpi^  or  18  not  conferred  upon  it  by  law  •  It  is  the 
duty  of  Her  Majesty's  AttVmey  ofneral  for  Lower 
kZ?"„f  ?iFT'="*t '"  H^'-M^'-'^ty «  name  such  vT^ 
1W«  thaJ«?,  w''.*'^°'T  ^^  *»'"  8°°d  reason  to  be- 
iieve  that  such  facts  can  bo  ootah!^'""^  ' > "  '- 

»uy  case  of  pubUcandgeneml  interest!  butWno" 
bound  to  do  so  in  any  other  case  unless'sufflctei;  !". 
curity  IS  given  to  mdemnify  the  governmaut 
i^unstaU  costs  to  be  incurred  u^n  such  proceSS, 


147.  The  plaintiff  sued  defendant  and  took 
a  seizure  before  judgment  in  the  hands  of  the 
Niagara  District  Fire  Ins.  Co.,  against  which 
the  defendant  had  a  claim  for  loss.    The 

rC  ;'!*,''"'?'"' J^'^S™®"*  against  the  defen- 
dant and  the  Insurance  Company  by  default. 
In  execution  he  took  a  new  seizure  of  some  of 
P^^l°'^'''n?u"\1^°°^Pa"y'^^fa«^eremdebt- 
ea  to  him.  The  Receiver  intervened  setting 

uphis appointment  in  theCourtofChancery  in 
Ontario,  the  incorporation  of  the  Company  and 

had  hied  his  claun  and  the  pretention  of  the 

STr.T-*^!*  *H^  plaintiff  could  only  be 
substituted  m  the  place  of  the  defendant  and 
receive  his  dividend.  The  plaintiff  contested 
this  intervention  upon  a  number  of  grounds 
of  a  formal  character  by  which  he  attacked 
the  appointment  and  status  of  the  interve- 

"n  whVJ^lf'^J^'"'*  *^^  P'"'''^'  "f  tl^«  Province 
.0  wh  ch  the  Company  in  liquidation  belonged 
had  the  so  e  right  to  take  cognnizance  of  any 
defects  in  the  status  of  the  receiver.  Pacaud 

iffl  Y^^'r-  }9  9-  ^-  «•'  •'4>  S.  C.  R.  1883. 

148.  And  AeZrfalso  that  the  Receiver  so  named 
could  only  ester  enjugement  in  this  Province  by 

f„ w^"i^  f '*  P!?'''"^  ^'^  appointment,  and  the 
law  which  authorizes  hun  to  exercise  that 

potted.  76?  "^^"^  *"  ^'^^^'^  h«  -^  -P- 

149.  Heldalso  that  the  claims  which  a  corpo 
.ration,  belonging  to  another  part  of  the 
j  nominion,  possesses  in  this  Proviiioe  ai'e  mo- 


(1)  Confirmed  in  Q.  B.  4  L.  N.  372. 
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veables  which  may  be  seized  in  execution 
of  a  judgment  of  the  Courts  of  this  Province, 
and  the  money  arising  from  them  may  be 
distributed  according  to  the  rights  of  the 
creditors  in  this  Province,  and  the  person 
appointed  by  a  Court  outside  of  this  Province 
to  liquidate  the  affairs  of  such  a  Corporation 
cannot  oppose  the  seizure  and  distribution  of 
such  claims.  lb. 


COMPARUTION— See  PROCEDURE 

APPEARANCE. 


COMPENSATION. 

I.  Of  attorneys  costs. 

II.  Op  debt  due  the  Crown. 

III.  Op  unliquidated  damages. 

IV.  Right  of. 

V.  When  lies. 

I.  Of  attorneys  costs.         " 

150.  The  costs  due  on  a  judgment  may  be 
legally  paid  to  and  compensated  by  a  debt 
due  by  the  Attorney  of  record  of  the  party  to 
whom  such  costs  are  awarded,  notwithstand- 
ing that  such  costs  have  not  been  awarded 
by  distraction  to  tlie  attorney,  in  the  absence 
of  proof  by  the  client  that  he  had  paid  his 
attorney's  costs.  Kilgour  &  Harvu,  27  L.  C.  J. 
138,  S.  C.  R.,  1882. 

II.  Op  debt  due  the  Crown. 

151.  In  the  distribution  of  a  lot  of  land  the 
Crown  was  collocated  for  $140,  capital  of  a 
life  rent  which  it  had  on  the  property  and 
$226.80  arrears  for-27  years.  This  was  oppos- 
ed by  another  hypothecary  creditor  on  the 
ground  that  the  Crown  has  no  greater  priv- 
ilege than  a  subject,  and  could  therefore  only 
claim  for  five  years.  Held  that  while  the 
Crown  had  a  right  to  be  paid  the  entire 
amount  due  as  against  the  debtor  of  the 
arrears  that  it  had  no  greater  privilege  than 
the  individual  and  the  collocation  must  be 
reformed.  Banque  Nationale  dc  Davidson. 
8  Q.  L.  R.  319,  S.  C,  1881. 

III.  Op  unliquidated  damages. 

152.  Action  to  recover  freight  under  a 
charter  party.  Plea  inter  alia  that  the 
cargo  was  damaged  by  plaintiffs  fault,  and 
the  freight  should  be  compensated  by  the 
damage^ro  tanto.  Demurred  to  on  the  ground 
that  a  plea  of  compensation  for  damage  will 
not  lie  against  a  liquidated  claim.  Per  Cu- 
Tiavi.-^l  overrule  the  deiimnci'.  It  is  merely 
a  matter  of  form  and  under  our  procedure 
quite  unimportant  It  may  be  admitted  that 
the  demurrer  would  lie  in  England,  but  un- 
less the  English  procedure  is  to  govern  here 
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I  must  adhere  to  our  practice  of  allowing 
easily  liquidated  damages  to  be  made  ground 
of  compensation.  The  case  of  Oaherty  & 
Torranc  (1)  is  directly  in  point.  The  judg- 
ment there,  in  express  terms,  allowed  the 
plea  of  compensation  for  damage  against  the 
action  for  freight.  Bozzo  &  Moffatt  and  Na- 
deau  A  Charrette.  4.  L.  N.  61.,  S.  C.  1881. 

IV.  Right  of. 

153.  The  debtor  of  a  partnership,  when 
sued  after  the  dissolution  of  the  partnership, 
may  set  upon  compensation,  a  deot  due  him 
by  one  of  the  partners.  Oauthier  &  Lacroix. 
12  R.  L.  508,  Q.  B.  1868. 

154.  Action  to  recover  the  amount  of  a 
cheque  given  by  the  defendant  to  plaintiff  for 
the  amount  of  $3,333.24,  of  date  4th  February 
1880,  for  part  of  the  price  of  a  piece  of  land  ; 
plea  of  compensation  for  the  amount  of  $5,- 
790.96,  consisting  of  the  following  items:  1. 
$414.16  for  commutation  money  in  iavor  of 
the  Seminary  of  Montreal.  2.  Corporation 
assessments  paid  by  defendant  for  plaintiff, 
$979.96.  3.  1,000  being  the  amount  of  a  pro- 
missory note  paid  by  defendant  on  the  Slst 
of  March  1880,  in  discharge  of  the  plaintiff. 

4.  $1,632,  being  £408  contained  in  a  discharge 
a,nd  subrogation  of  date,  25th  April  1866,  by 

5.  D.  to  defendant  who  paid  him  this  sum  as 
surety  for  plaintiff.  The  pretentions  of  the 
plaintiff  were :  1.  That  Defendant  could  not 
oppose  in  compensation  any  of  his  claims, 
because  the  action  was  founded  upon  a  che- 
que given  in  payment  of  the  price  cf  a 
piece  of  land,  and  anterior  claims  could  not 
be  set  up  in  compensation,  nor  subsequent 
claims  not  clear  and  Uquidated.  2.  That  all 
the  payments  that  he  could  make  for  plain- 
tiff, were  made  with  the  moneys  of  plaintiff 
which  he  had  in  hand  to  the  amount  of  more 
than  $1()0,C  jO.  3.  That  he  owes  ♦o  plaintiff, 
and  owed  at  the  date  of  these  pretended 
payments,  the  three  written  acknowledge- 
ments ofl873, 1874,  for$2,881,$l,050,  1,000, 
with  interest,  further  $1000,  brewery,  &c. 
Per  Curiam — What  the  defendant  may  have 
paid  for  the  Plaintiff  will  enter  into  the  ac- 
count which  he  owes  him,  and  what  is  now 
claimed  is  beyond  the  particulars  of  this  ac- 
count. It  was  part  of  the  price  of  the  land  con- 
sidered as  paid  cash  by  a  cheque.  The  Court 
is  of  opinion  that  the  svun  of  $414  for  commu- 
tation,and  the  sum  of  $979.90  for  taxes,  should 
go  in  deduction  of  the  cheque  sued  upon,  but 
no  others.  Dor  ion  &  Dorian,  5  L.  N.  130, 
S.  C.  1882. 

15.1.  An  account  for  services  rendered  by  a 
working  laborer  may  be  set  up  in  compen- 
sation of  an  amount  due  as  interest  on 
money  lent.  Corporation  Ste  Marii  MonKoir 
&  Brunelk,  12  H.  L.  110,  .S.  C.  1882. 


(1)  6  L.  C.  J.  313, 
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156.    The  defendant  ordered   harness  to 
be  made  by  a  harness  maker  named  P.  P., 
made  the  harness  and  delivered  it  to  the 
defendant,  the  price  being  |30:  nothing  being 
sttid  as  to  the  time  or  mode  of  payment.    P. 
having  learned  or  suspected  that  the  defea- 
<lant  was  the  holder  of  a  note  against  him 
made  in  favor  of  one  B.  he  transferred  to 
plaintiff  the  claim  for  the  harness.  This  claim 
was  duly  served  on  defendant,  and  plaintiff 
mimediately  took  action.  Defendant  plejided 
to  this  action   that  at  the  time  of  making 
the  harness  he  was  the  owner  of  the  note  re- 
ferred to,  whereas  on  the  other  hand  the  proof 
showed  that  plaintiff  had  given  no  considera- 
tion for  the  claim  for  the  harness,  and  was 
only  aprite  nam  for  P.  ^e/rf  maintaining  the 
action  that  a  creditor  who  buys  from  his  debtor 
on   pretence  of  going  to  pay    cash  would 
afterwards  set  up  some  claim"  in  compensa- 
tion is  not  in  good  faith,  and  the  compensa- 
tion will  not  be  allowed.  Daouat  &  Geoffrion 
12R.L.  401,  C.C.I  883.  ' 

157.  Accoi-ding  to  the  rule  governing  com- 
pensation, a  claim  of  the  defendant  which 
was  for  money  lent,  was  held  not  to  be  of  the 
saine  nature  ae  the  claim  of  the  plaintiff, 
which  was  for  the  return  of  a  pledge,  and 
compensation  between  them  will  not  lie  (1). 
Pauze  &    Senecal  28  L.  C.    J.    161,  S.    C. 

158.  Merits  of  an  answer  in  law  to  a  plea 
of  compensation.    The  action  was  to  recover 
the  sum  of  $398.89,  amount  of  a  piece  of 
land.  The  plea  set  up  an  indebtedness  by 
plaintiff  as  universal  legatee  of  the  alleged 
debtor  of  $1,022,  consisting  of:  Ist.  $111.25 
arising  out  of  certain  joint  transactions  bet- 
ween defendant  and  deceased.  2nd.  $206.17, 
paid  out  by  defendant  for  deceased.   3rd. 
$519.60,  money  received  by  the  deceased  to 
the  use  of  defendant.  4th.  $185.25  amount 
of  a  bill  for  professional  se  -vices  rendered  by 
defendant  as  a  medical  man  to  the  deceased. 
Held  th&t  an  indebtedness  arising  out  of  anal 
leg^id  joint  transaction  between  the  defen- 
dant and  a  deceased  person,  cannot  be  plea- 
ded in  compensation  to  an  action  by  the  uni- 
versal legatc^e  of  the  latter  for  a  prix  de 
vente.    Martin  &  Dansereau,  7  L.   N.  KW 
S.  C.  1884.  ' 

159.  But  monies  paid  out  by  defendant  for 
deceased  ;  monies  received  by  the  deceased 
to  the  use  of  defendant,  and  the  amount  of 
a  bill  for  professional  serrices  rendered  by 
the  defendant  as  medical  attendant  to  the 
deceased,  may  be  pleaded  in  compensation 
to  an  action  of  the  nature  mentioned  above. 
Ibid. 
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but  the  plaintiffs,  fearing  that  their  procee- 
dings were  irregular,  discharged  the  defen- 
dant from  arrest,  and  took  out  a  second  writ. 
Held  that  a  claim  of  unliquidated  damages 
ex  delicto,  e.  g.,  damages  caused  by  wrong- 
ful issue  of  capias,  cannot  be  pleaded  in 
compensation  to  an  action  for  goods  sold. 
Lncke  rf:  Wood.  6  L.  N.  98.  .S.  (;.  1883. 


COMPOSITION. 


1.  OP    CLALMS    IX     I.VSOLVKNCY    sei     INSOL- 
VENCY. 


COMPROMIS— Sec  ARBITRATION. 


COMPTE. 

1.  Action  en  reddition  de  see  ACTION. 


CONDITION  PRECEDENT— See 
SALE. 


CONFESSION. 


I.  Of  judgment  See  J  UDGMENT,  PROCE- 
DURE. 


CONFISCATION. 

1.    Of  property  to  crown. 


V.  When  libs. 

160.  Action  for  $41.02,  instituted  in  the 
Superior  Court,  commenced  by  issuing  a  ca- 
pias, August  10,  1880,  followed  by  a  seizure 
on  the  27th  of  the  same  month,  A  capias 
had  first  issued  in  July,  returnable  in  August, 


(1)  Ia«pp«al. 


Her  Majesty  by  and  with  the  advice  and  consent 
ot  tbe  Legislature  of  Quebec  enact  as  follows  • 
I  Property  that  has  devolved  or  shall  derolve, 
[  iipon  the  Crown  by  e8(;heat,and  property  confisca- 
ted for  any  cause  whatever,  except  for  crime  arc 
under  the  control  of  the  Commissioner  ef  Crown 
i.ands.     Q.  48  Vict.  Cap.  10,  Sec.   1. 

Such  property  may  be  sold,  ceded  and  transfer- 
red by  the  Lie-.itenant  Uoveinor  in  Council  upon 
such  conditions  as  he  may  imposi-.  Sec.  2. 

The  Lieutenant  Governor  in  Council  may  also 
dispose  of  the  whole  ov  pait  of  such  property  gra- 
tuitously, with  01-  without  ronditions,  in  favor  of 
any  person  whatever,  with  the  view  either  of  trans- 
ferring it  to  some  person  haviuB;  claims  to  exercise 
or  equitable  riphts  against  the  person  who  had 
been  proprietor,  or  to  carry  out  the  intentions  or 
wishes  ot  such  person,  or  to  reward  those  who 
discovered  or  made  known  the  existence  of  such 
property.  Sec.  .3. 

The  Lieutenant  Governor  in  Council  may  also 
dispose  of  gratuitously,  or  by  onerous  title,  in  the 
manner  regulated  by  sections  1  and  2,  of  this  act. 
all  interest  in,  rights  over  or  pretention  to  the 
said  property  j  and  the  transferree  may  in  his  own 
name  apply  to  the  courts  to  be  placed  in  possession 
anu  aaop;  aii  proceedings  which  the  crown  miirht 
adopt.  Sec.  4. 

This  act  shall  not  apply  to  confiscated  oi  es- 
cheated property  with  respect  to  which  there  exiitt 
special  statutes.  Sec.  5. 
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CONFLICT  OF  LAWS 

I.     IW    UATtEBS    OF    INSURANCE    Set    INSU- 
RANCE. 


CONFUSION 
I.  Whin  arises  See  PAYMENT  Deleoa- 

(ION  OF. 


CONGfi  DEFAUT— 5ee  PROCEDURE. 


CONJUNCTIVE  AND  DISJUNCTIVE 
—See  CAPIAS 


CONSEIL  DE  FAMILLE  See  FAMILY 
COUNCIL. 


CONSEIL  JUDICIAIRE  See  JUOIGI 
CIAL  ADVISER 


CONSENT 

I.  Cannot  be  inferred  prom  knowledge 

WHEN  TH3  CONSENT  SHOULD  BE  IN  WRITING. 

II.  Of  girl  immaterial  when  under  age. 

I.  Cannot  be-  inferred  prom  knowledge 

WHERE  THE  CONSENT  SHOULD  BE  IN  WRITING. 

161.  The  statutory  requirement  applicable 
to  insurance  in  mutual  insurance  Companies 
that  the  consent  of  the  directors  to  a  double 
insurance  must  be  signified  by  an  endorse- 
ment on  the  policy  or  other  acknowledgment 
in  writing  is  not  satisfied  by  a  mere  know- 
ledge by  the  insurers  of  other  insurance. 
Dustin  &  Hochelaga  Mutual  Fire  Insurance 
Company,  4.  L.  N.  295,  S.  C.  R.  1881. 

II.  Of  GIRL  IMMATERIAL  WHEN  UNDER  AGE. 

162.  Prisoner  was  indicted  under  32-33 
Vic,  Cap.  20,Sec.  53,for  an  attempt  to  commit 
rape  on  a  child  between  10  and  12  years  of 
age.  On  the  part  of  the  defence  it  was 
attempted  to  prove  that  the  gh-l  had  had 
connection  with  other  young  persons,  and 
that  she  had  consented  to  the  alleged  actsot 
the  prisoner.  Held  that  the  consent  of  the 
child  was  immaterial  and  that  therefore  evi- 
dence of  such  consent  would  be  rejected. 
Rtgina  &  Paquet,  'J  Q.  L.  R.  351,  Q.  B.,  1883. 
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CONSERVATORY    ATTACHMENT— 
See  ATTACHMEN'l. 


CONSIDERATION. 
1.  For  Bill  or  Notes,  see  BILLS,  &«. 


C0NSIGNEE-5ee  AFFREIGHTMENT, 
CARRIERS. 


CONSIGNOR— 5ee  AFFREIGHMENT, 
CARRIERS. 


CONSORTS. 

I.  Liability  op,  see  MARRIAGE. 


CONSTITUTION  OF  CANADA— 5« 
LEGISLATIVE  AUTHORITY. 


CONTAGIOUS  DISEASES. 


I.  Act  respecting.  See 
C.  4849  Vict.,  Cap.  70. 


CONTEMPT  OF  COURT. 

I.  By  newspapers. 

II.  Service  of  motion  for. 

III.  What  is, 

I.  By  newspapers. 

163.  During  the  trial  of  a  contested  elec- 
tion petition  a  rule  issued  against  a  news- 
paper called  the  NouvelUste,  for  criticisms 
reflecting  on  the  conduct  of  the  Judge  during 
the  trial  of  the  case.  Held  discharging  the 
rule  but  condemning  the  proprietor  to  pay 
costs,  that  the  Press  has  a  right  to  criticize 
the  legaUty  of  a  decision  by  the  Court,  but  if 
it  departs  from  the  truth,  it  would  be  liable 
for  contempt.  Dussault  &  Belleau,  10  Q.  L.  R., 
247,  S.  C.  R.  1884. 

II.  Service  of  motion  for. 

164.  Where  a  motion  against  witnesses  for 
contempt  was  served  on  the  7th  and  returned 
on  the  8th,  held  that  +,here  should  have  been 
a  clear  day's  notice.  Fair  &  Cassels,  4  L.  N. 
102,  S.  C.  R.  1881. 
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III.  What  is. 

165.  A  bailiff  who  proceeds  to  sell  the  goods 
of  defendant  notwithstanding  the  fact  that 
oppositions  have  been  iili-d,  and  that  the  pro- 
thonotary  has  made  an  order  to  suspend  pro- 
ceedings is  guilty  of  contempt  of  Court.  Leroux 
&  Dealauriers,  4  L.  N.  173,  S.  C.  1881. 

166.  A  Defendant  who  under  pretence  of 
desiring  to  make  a  settlement,  induces  a  bai- 
liff charged  with  a  writ  of  execution  against 
him  to  refrain  from  making  a  seizure,  and 
accompany  him  to  the  plaintiff  for  that  pur- 
pose and  in  the  interval  removes  a  portion 
of  his  goods  is  in  contempt  of  Court  and  will 
be  ordered  to  be  imprisoned  until  the  whole 
amount  is  paid.  Ross  &  0'Ltary,&  L.  N.  173, 
S.  C.  1883. 


CONTESTATION. 


I.  Op  attachment. 

II.  Of  report  op 
TRIBUTION. 


See  ATTACHMENT. 

DISTRIBUTION.      Set  DIS 


CONTINUANCE. 
I.  Op  action,  see  PROCEDURE. 


CONTRACTS. 

I.  AOOBPTANCE  OF. 

II.  Breach  of. 

III.  Immoral. 

IV.  Implied. 

V.  Induced  by  fraud. 

VI.  In  fraud  op  creditors. 

VII.  Injunction  granted  for  breach  op. 

VIII.  Interpretation  of. 

IX.  Misrepresentation. 

X.  Performance  op. 

XI.  Privity  of.  . 

XII.  Proof  op  fraud  in. 

XIII.  Rights  op  parties  to. 

I.  Acceptance  of. 

167.  The  plaintiff,  being  indebted  to  a 
Bank,  wrote  to  the  manager,  proposing  a 
compromise.  The  Bank  stated  that  they  had 
agreed  to  accept  the  proposal  "  with  some 
Blight  modifications."  A  notarial  deed  was  sub- 
sequently executed  containing  considerable 
modifications  of  the  original  proposal.  Held 
that  the  terms  of  the  deed  must  prevail,  bad 
faith  not  being  proved.  Macdonald  &  Mer- 
chants  Bank  of  Canada,  5  Ij.  N.  127,  S.  C. 
1882. 

Breaoh  of. 

168.  Action  of  damages  against  the  lessee 
<»f  the  Q.  0.  &  0.  R.  R.  for  breach  of  contract. 
The  defendant  agreed  to  run  the  railroad 


trains  between  Hochelaga  &  Calumet,  m  con- 
nection with  a  steamer  run  by  plaintiff 
between  Ottawa  and  Calumet  The  chief 
complaint  was  that  defendant  had  failed  to 
provide  a  proper  wharf  and  shed  at  Calumet 
or  to  deepen  the  channel  so  as  to  allow  his 
steamer  to  approach  the  landing  place  ;  that 
on  or  about  the  18th  June  he  had  suddenly 
changed  the  hours  of  departure  and  arrival 
of  his  trains  so  as  to  break  the  connection 
with  plaintiff  to  his  great  damage,  and  he 
had  also  broken  his  agreement  as  to  an 
excursion  train  on  the  Queen's  birthday  in 
1877.  Evidence  that  defendant  changed  the 
hours  of  his  trains  as  complained  of  without 
the  consent  of  plaintiff,  and  in  a  manner 
which  was  not  justified  by  the  contract. 
Damages  to  the  extent  of  $105  allowed.  Bel- 
court  &  Macdonald,  4  L.  N.  226,  S.  C.  1881. 

169.  The  plaintiff  complained  of  the  non- 
delivery of  a  manteau.  It  was  alleged  that 
in  September,  1880,  this  manteau  was  deli- 
vered to  defendants,  to  be  finished  on  or  before 
the  24th  of  November  ;  and  that  there  was 
also  a  muff  to  be  delivered  for  f  17.  The  sum 
of  189  was  to  be  payable  by  plaintiff  on  deli- 
very. The  sum  of  $100  is  clahned  for  incon- 
venience and  damages  owing  to  non-delivery, 
and  the  conclusions  are  that  defendants  be 
held  to  deliver,  and  in  default  to  pay  $150 
for  value  of  the  manteau,  and  $100  damages. 
Held,  that  the  contract  to  deliver  on  the  24th 
was  not  proved,  and  there  was  no  ground  for 
damages.  Action  dismissed.  Beauvais  & 
Lanthier,  5  L.  N.  194,  S.  C,  1882. 

170.  An  action  for  damages  for  non-exe- 
cution of  the  following  contract : "  Mont- 
real, October  26th,  1880.  I  agree  to  deli- 
ver 50  tons  first-class  merchantable  hay, 
at  $12  per  ton,  to  Mr.  Charles  Larin,  in  his 
yard,  delivered  as  required,  till  the  1  st  of  May, 
J  881."  The  plaintiff  declared  upon  this  that 
the  defendant  was  often  required  to  dehver 
but  he  never  got  more  than  23  and  one-third 
tons  which  he  paid  for ;  and  that  on  the  23rd 
May  he  protested,  and  required  delivery  of 
rest.  That  at  the  stipulated  time  of  delivery 
1st  May  1881  hay  was  worth  $16  a  ton,  so  that 
he  lost  the  chance  of  making  $3  a  ton,  and  he 
sued  for  that  difference  on  the  26  tons  not 
delivered,  making  with  the  cost  of  his  protest, 
$84.  Per  curiam — It  appears  to  me  that  the 
defendant  here  undertaking  to  deliver  when 
required  within  a  certain  time,  and  av.  a  cer- 
tain price,  just  be  held  to  have  contem- 
plated being  able  to  buy  below  that  price 
(so  as  to  make  a  profit)  up  to  that  time  and 
no  longer. — Therefore  the  demand  made  by 
the  plaintiff  on  the  23rd  was  too  late.  Besides 
this  in  order  to  prove  his  damages  the  plain- 
tiff was  bound  to  show  the  increased  price  of 
hay  at  the  time  of  the  breach  which  was  on 
the  Ird  May  and  he  only  shows  the  price  on 
the  23rd  May.  Action  dismissed.  Larin  <fr 
Kerr,  5  L.  N".  16a,  8.  C,  <fe  218  S.  C.  K.,  1882. 

171.  JugS,  que  I'achetaur  qui  poursuit  le 
vendeur  pour  lui  faire  passer  titre,  et  qui  con- 
clut  a  ce  que,  k  son  refus,  le  jugement  vaille 
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titre,  doit  d6poser,  -,vec  son  action,  la  partie 
de  prix  qu'il  dit  etre  ^avable  &  la  passation 
de  I'acte  de  vente ;  mais  qu'il  n'est  pas  oblig6 
A  ce  dfipdt,  s'il  limite  sa  demande  a  I'execu- 
tion  d'un  titre  ou  4  des  dommages.  Marcoux 
&  Nolca.  9  Q.  L.  R.  263,  S.  C.  R.  1883. 

172.  Tne  Plaintiflfs  in  Montreal  were  bound 
by  a  contract  to  pay  for  the  goods  supplied 
by  Defendants  in  Scotland  upon  receipt  of 
invoice  and  bill  of  lading.  They  failed  to  pay 
for  one  lot  until  15  days  after  receipt  of  bill 
of  lading.  Held  that  the  defendants  were 
justified  in  cancelling  the  contract.  Ruaaell 
A  Maxwell,  6  L.  N.  91,  S.  C.  1883. 

173.  Where  S.  transferred  to  H.  his  inte- 
rest under  a  contract  in  consideration  of  the 
delivery  to  him  of  certain  railway  bonds,  and 
S.  afterwards  repudiated  this  transfer  and 
himself  collected  the  claim  so  transferred, 
but  still  retained  the  bonds.  Held,  reform- 
ing the  judgment  of  the  Court  below  (1)  that 
the  condemnation  in  default  of  returning  the 
bonds  should  be  to  pay  the  actual  value 
thereof  as  established  by  the  evidence,  and 
not  the  par  or  nominal  value.  Sengcal  & 
Hatton,  M.  L.  R.  1,  Q.  B.  112,  1884. 


III.  Immoral. 

174.  A  sale  of  goods  for  future  delivery 
admittedly  made  without  any  intention  on 
the  part  of  the  seller  to  deliver,  or  on  the 
part  of  the  purchaser  to  receive  delivery  of, 
and  on  the  understanding  that  the  parties 
should  settle  with  each  other  at  the  period 
fixed  for  delivery  by  the  one  party  paying  to 
the  other  the  difference  between  the  price 
of  sale  and  that  which  might  prevail  at  the 
period  fixed  for  delivery,  is  a  mere  gambling 
transaction  and  therefore  illegal  null  and 
void,  Shaw  &  Carter,  26  L.  C.  J.  151,  S.  C, 
18/0. 

175.  Where  a  person  had  transactions 
with  a  stock  broker  for  the  purchase  and  sale 
of  stocks  on  his  account,  and  it  was  perfectly 
uaderstood  between  the  parties  that  the 
operations  were  fictitious,  and  that  there 
would  be  no  delivery  of  the  stocks,  but 
merely  a  settlement  of  the  differences  of 
prices,  Held,  that  this  was  a  gambling  trans- 
action, and  that  the  consideration  of  a  cheque 
given  to  the  broker  in  the  course  of  .such 
transactions  was  illegal,  and  an  action  would 
not  lie  to  recover  the  amount  thereof  (2)  Fen 
wick  &  Amell,  5  L.  N.  290,  S.  ("..  1882. 

IV.  Implied. 

176.  The  plaintiff  had  long  been  the  defen- 
dant's notary,  and  had  charged  and  been 
paid  for  his  professional  services,  and  spe- 
cially for  deeds  ■■imilar  to  those  for  which  he 
sued,  according  to  the  value  of  the  work 
done  a  much  less  sum  than  the  tariff  rate 
would  have  allowed.  A  difference  having 
*"""''■    between    the    parties,    rhe  piaintiff 

(1)  6  L.  N.,  220. 
T^NSAclfoNs"'''"''""'^'  ^*^*'  GAMBLING 


demanded  payment,  and,  being  refused, 
brought  suit  for  the  value  of  professional 
services  rendered  previous  to  the  quarrel,  at 
the  rate  allowed  by  the  tariff  and  which,  in 
one  instance,  made  the  charge  over  $80 
instead  of  $4,  which  he  had  demanded  and 
been  paid  previously  for  a  deed  similar, 
though  somewhat  more  complicated,  and  for 
a  larger  amount.  The  defendant  pleaded  an 
implied  contract,  based  upon  the  previous 
dealings,  to  charge,  not  atcoi-ding  to  the  tariff, 
but  for  the  real  value  of  the  services  rendered 
as  indicated  by  previous  charges  and  tendered 
the  amount.  Held  that  the  charges  pre- 
viously made  constituted  a  tacit  undertaking 
not  to  demand  the  tariff  rates  for  other 
deeds  of  the  same  description  without  pre- 
vious notice  of  such  intention.  Andrews  <t 
Quebec  d-  Lake  Sf.  John  Railwau,  9  Q.  L.  R 
53,  S.  C,  1882. 

V.  IxDCCED  ny  fraud . 

1J7.  Whore  shares  wore  sold,  purporting 
to  be  the  shares  of  an  incorporated  company, 
when,  m  fact,  no  such  corporation  was  in 
existence,  the  error  into  which  the  purchaser 
was  led  was  held  sufficient  to  annul  the  con- 
tract. Chretien  &  Crowley,  5  L.  N.  268,  &  2 
Q.B_.R.,385,  Q.  B.,  1882. 

178.  The  defendant  mortgaged  certain  pro- 
perty to  the  plaintiff,  the  amount  of  which 
was  to  be  paid  in  butter  tubs  in  monthly  pay- 
ments. Shortly  afterwards  defendant  sold 
the  property  to  one  J.  B.  F.  with  facuM  de 
rSmgre,  but  making  no  mention  of  plaintiff's 
moi'gage.  F.  discovering  this,  with  the  aid 
of  defendant  and  his  son  L.,  endeavored  to 
compel  plaintiff  to  give  him  priority  upon  the 
load— threatening  to  prosecute  plaintiffcrimi- 
nallyfor  having  forged  the  name  of  defendant's 
son  L.  to  a  promissory  note.  Yielding  to 
this  threat,  which  was  made  under  circums- 
tances and  by  the  -ud  of  accessories  calcu- 
lated to  more  ellectually  intimidate  him  the 
plaintiff  signed  a  discharge  and  accepted  a 
new  obligation  from  defendant  by  which  the 
monthly  payments  of  butter  tubs  was  to 
continue  until  the  claim  was  extinguished. 
Held,  that  an  obligation  extorted  by  violence 
(3  null,  and  payments  made  to  and  received 
by  the  party  seeking  for  the  nullity  of  an 
obligation  by  suit  on  such  grounds  is  not  an 
acquiescence.  Dugrenier  v.  JDuqrenier,  6  L.  N. 
234,  S.  C,  1883. 

VI.  In  FRAtTD  OP  CREDITORS. 

179.  A  donation  made  by  a  father  to  hii 
daughter  at  a  time  when  he  was  perfectly 
solvent,  but  with  a  view  to  going  into  business, 
and  securing  him  against  any  debts  ho  might 
contract,  was  set  aside  at  the  suit  of  the 
assignee  of  the  donor  after  his  insolvency, 
although  the  creditors  representod  hv  him 
were  all  subsequent  to  the  donation  (2).  Mtir- 
phy  &  Stetcart,  12  R.  L.  501,  Q.  B.  1868. 


(1)  But  per  contra  see  authorities  cited  at  the  bot- 
tom of  the  above  report. 
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180.  Seventeen  days  after  the  data  of  the 
marriage  contract,  defendant  made  an  assign- 
ment of  his  estate  under  the  Insolvent  Act 
1875.  There  was  no  evidence  of  bad  faith  on 
the  part  of  the  vrife,  the  opposant.  Ueld  that 
miderArt  1034  0.0(1)  the  donation  must 
be  presiuned  to  be  fraudulent  as  regards  the 
defendant.  Held  that  although  the  wife  was 
in  good  faith,  a  donation  under  such  cir- 
cumstances is  a  gratuitous  contract  as  much 
in  favor  of  the  donor  as  of  the  donee  and 
must  be  set  aside.  Opposition  dismissed. 
Behan  &  Erikson,  7  Q.  L.  K.  295,  S.  0.  1881. 

181.  Where  an  insolvent  transferred  all 
his  assets,  &c.  to  others,  on  condition  of  their 
paying  the  debts  due  by  his  estate,  and  of  a 
bonus  in  the  shape  of  a  reduction  of  a  claim 
of  one  of  his  debtors.  Ueld  that  such  contract 
waa  in  fraud  of  his  other  creditors,  and  could 
be  set  aside  on  garnishee  seizure  without 
special  action  to  that  eflect.  Gillies  vs.  Kir- 
win,  12  R.  L.  1,S.  0.  1881. 

182.  The  right  to  set  aside  a  contract  in 
virtue  of  Art.  1032  C.  0.  (2)  is  without  effect 
as  regards  third  parties,  in  good  faith.  Nor- 
mandin  &  Normandin,  11  R.  L.  59,  S.  0.  1882. 

183.  A  donation  made  by  an  insolvent  to 
his  son  on  pretence  of  paying  him  a  salary 
for  the  time  he  worked  with  him  after  he 
attained  his  majjority  will  be  held  to  be  gra- 
tuitous and  made  in  fraud  of  his  creditors. 
Leblanc  cfc  Gillin,  11  R.  L.  341,  S.  C.  1882. 

184.  And  in  an  action  to  set  aside  such 
donation,  the  nature  of  the  claim  and  the 
notorious  insolvency  of  the  donor  will  be  taken 
into  account  in  establishing  a  fraud.  lb. 

185.  The  plaintift'having  taken  saisie-arrits 
against  the  sons  of  the  defendant,  they  ans- 
wered that  they  had  nothing.  Nothing  was 
done  on  these  declarations  for  nearly  two 
yeai-s,  when  the  plaintiff  by  motion,unopposed, 
obtained  leave  to  contest  on  the  ground  of 
fraud  and  collusion  between  father  and  sons. 
At  the  trial  the  sons  admitted  having  knoivn 
their  father  was  insolvent,  and  having  taken 
some  furniture  from  him  on  account  of  claims, 
they  had  against  him  but  urged  the  lapse  of 
time  and  the  Umitation  laid  down  by  Art. 
1040  C.  C.  (3).  Meld,  in  Review,  reversing  the 
judgment  of  the  Court  below,  that  there  was 
no  fraud,  and  if  there  was,  the  plaintiff  had 


(1)  A  gratuitous  contract  is  deemed  to  he  made 
with  mtent  to  defraud  if  the  debtor  be  insolvent  at 
the  time  of  making  it.   1034  C.  0. 

(2)  Creditors  may  in  tlieir  owii  name  impeach  the 
acts  of  their  debtors  in  fraud  of  their  rights,  accord- 
mg  to  the  rules  provided  in  this  section.  1032  C.    C. 

(3)  No  contract  or  payment  can  be  avoided  by 
reason  of  anytliing  contained  in  this  section  at  the 
suit  ot  any  individual  creditor,  miless  such  suit  is 
brought  withm  one  year  from  the  time  of  his 
outauiiiig  a  knowledge  theicol.  If  the  suit  be  by 
assignees  or  other  n.presentatives  of  the  creditors 
coUectively.  it  must  be  brought  within  a  year  from 
the  time  of  their  appointment.    1040  C.  C. 


i  lost  his  right  to  contest  by  lapse  of  time. 
'<  Richard  &  Michaud,  8  Q.  L.  R.  244,  S.  C.  R. 
1882. 

180.  In  May  1876,  plaintiff  sold  to  defen- 
dant certain  effects  including  a  Brussels 
carpet  costing  |93,  and  an  oil  cloth  126.  On 
the  9tli  November  of  same  year  an  action  was' 
instituted  by  the  plaintiff  against  the  defen- 
dant for  $114,  being  balance  due  therein  and 
judgment  rendered  for  the  amount  12th 
December  following.  To  a  woizure  of  defen- 
dant's goods  and  chattels,including  the  carpet 
and  oil  cloth,  the  wife  of  defendant  filed  oppo- 
sition based  on  her  marriage  contract  by 
which  the  goods  and  effects  in  question  were 
conveyed  to  her  as  a  donation  thereunder. 
The  marriage  contract  was  entered  into  the 
18th  of  November  1 876,  or  just  nine  days  after 
the  date  of  the  action.  Plaintiff  contested 
the  opposition  on  the  ground  that  at  the 
date  of  the  marriage  contract  the  defen- 
dant was  utterly  insolvent  to  the  knowledge 
of  the  opposant  and  the  donation  was 
made  for  the  purpose  of  defrauding  the 
creditors  of  the  defendant,  more  particu- 
larly the  plaintiff,  from  whom  the  defendant 
had  purchased  the  said  carpet  and  oil  cloth 
forming  part  of  the  goods  and  chattels  so 
given  by  the  defendant  to  his  wife,  and  now 
seized  at  the  suit  of  the  plaintiff.  And  in 
another  case  of  similar  character,  it  appeared 
that  the  defendant,  by  contract  of  marriage 
transferred  all  his  property  to  his  wife  nine 
days  after  action  was  brought,  but  there  was 
no  assignment  in  insolvency,  and  no  allegation 
of  insolvency  in  the  pleading;  the  contract 
of  marriage  was  nevertheless  held  to  be  made 
in  fraud  of  plaintiffs'  rights,  and  the  opposi- 
sition  of  the  wife  based  thereon  was  dismissed 
(1).  Holliday  d-  Gonsidine,  S.  C.  1884. 

VII.  Injunction  granted  for  breach  op. 


1 87.  Action  for  an  injunction,  and  an  account 
and  also  in  damages.  The  complaint  set  out 
an  agreement  of  date  22nd  February,  1877, 
by  which  the  plaintiff  undertook  to  furnish 
to  defendants  his  dry  brilliant  body  green, 
and  also  consented  that  his  trade  mark  should 
be  used  by  defendants  for  five  years  on  the 
labels  for  said  gi-een,  after  it  was  ground  by 
the  Company  in  pure  refined  linseed  oil. 
Plaintiff  complained  that  the  Company  fai- 
led to  furnish  him  with  monthly  ac- 
counts ;  that  the  Company  greatly  adulter- 
ated the  dry  green  furnished  by  Plaintiff, 
with  divers  inferior  materials,  which  took 
away  the  brilhancy  of  the  green  and  impaired 
its  coloring  power,  and  more  especially  had 
used  hi  such  adulteration  sulphate  of  Bary- 
tes  and  other  inferior  materials  using  said 
trade  mark  of  plaintiff  &c.  Conclusion  that 
the  Company  be  enjoined  from  using  said 
trade  mark  upon  any  of  said  green  so  manu- 
factured by  the  Company,  that  they  be  con- 


(1)  Loranger  J.  unreported. 
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deinned  to  furnish  an  account  and  to  pay  over 
&c.  On  tho  cvidonco  injunction  granted  as 
prayed  for  and  general  damages.  Martin  <t 
Dominion  Oil  Cloth  Company,  4  L.  N,  237, 
H.  C.  1881. 


V^ni.  Interpretation  OF. 

188.  Judgment  in  appeal  iu  Heandry  <t 
Lea  Cur£s,  d-c.  (II  Dig.,  186-219)  givoii  at 
length,  2->  L.  C.  J.  285,  Q.  B.,  1880. 

189.  Thu  Rospondants  sold  to  the  .\ppel- 
lant  from  300  to  ,350  tons  of  coal  subject  to 
the  condition  that  if  at  any  time  tho  opera- 
tions or  husinoss  of  tho  Company  at  the 
mines  or  on  its  Railways  or  Canals  were  intor- 
nipted  by  floods,  ifec...  or  by  strikes  among  the 
miners  &c.  tho  obligations  of  tho  Company 
to  deliver  coal  under  its  contract  or  agrtse- 
ment  might  be  cancelled,  at  the  option 
of  the  Company,  and  the  Company  should 
not  be  liable  for  damages  by  reason  of 
such  non-delivery.  Held  that  an  interrup- 
tion in  tho  operations  of  the  Company  caused 
by  a  strike  among  the  miners  which  lasted 
from  the  25th  of  .July  to  the  15th  of  October, 
although  begun  at  tho  date  of  the  contract, 
was  such  an  interruption  as  justified  the  Com- 
pany in  cancelling  the  contract,  and  although 
the  Company  might  have  procured  coal  else- 
where to  fulfil  its  contracts,  it  was  not  obliged 
to  do  so,  and  no  demand  or  judgment  was 
required  to  cancel  the  contract,  which  was 
cancelled  by  a  mere  notice  given  by  the 
Company.  Mason  ct  Delaware  <£•  Lackawanna 
.1-  Western  R'y  Co.,  1  Q.  B.  R.  204,  Q.  B.,  1881. 

190.  Action  under  a  lease  for  five  years 
from  1st  May  1878.  The  rent  had  been  paid 
up  to  the  3  St  of  May  1881,  before  the  action 
began,  and  the  defendant  contended  that  his 
lease  terminated  at  the  last  mentioned  date 
under  an  assignment  which  he  had  made  as 
an  insolvent  on  the  31st  December,  1880. 
His  plea  invoked  this  assignment  and  a 
clause  of  the  lease  in  the  following  words  : 
"  In  case  of  insolvency  of  said  lessee  or  his 
"  making  any  assignment  of  his  estate,  this 
"  lease  shall  ipso  facto  become  null  and  void 
"  after  the  expiration  of  the  year  then  current 
"  during  which  such  assignment  is  made 
"  for  the  remainder  of  the  term  thereof, 
"  without  notice  to  the  assignee  or  to 
"  any  other  person  or  persons  whatever." 
Plaintiffs  answered  the  plea  by  alleging 
that  the  lease  was  made  when  the  Insolvent 
Act  of  1875  and  its  amendments  were  in  force, 
and  that  the  clause  in  question  had  only 
been  inserted  in  view  of  an  insolvency  and 
assignment  under  this  Act.  Answer  of  plain- 
tiffs held  to  be  well  founded,  and  that  the 
clauses  in  question  did  not  apply  to  a  volun- 
tary asignment  after  the  repeal  of  the  Act. 
Beaudr^  <fc  Bond,  4  L.  N.  227,  S.  C,  1881. 

191.  irlainilff  having  seized  the  moveables 
of  defendant  under  a  judgment  agreed  to 
release  the  things  seized  on  receipt  of  notes 
endorsed  byapei-son  mentioned  in  the  agree- 
ment at  twelve,   eighteen  and  twenty  four 


months.  Tho  notes  wore  furnished  and  tho 
seizure  withdrawn,  but  before  the  maturity 
of  tho  notes  plaintiff  seized  money  belong- 
ing to  defendant  in  tho  hands  of  tho  tiem 
saiii.  Defendant  pleaded  tho  agreement 
which  was  in  writing.  Held  to  suspend  exe- 
cution of  the  judgment  till  the  notes  fell  due, 
notwithstanding  verbal  evidence  that  it  was 
only  to  apply  to  the  moveables  then  under 
seizure.  Mackay  &  Fletcher,  4  L.  N.,  374, 
S.  C.  1884. 

192.  Tho  petitioner  entered  into  an  agree- 
ment with  tho  insolvents  by  which  she  sold 
them  the  book  debts  of  tho  journal  L'Eclai- 
reur  and  leased  them  tho  printing  material  or 
jilant  of  that  journal  and  promised  to  sollit  to 
thom  at  any  time  they  might  wish  to  buy  it 
during  the  four  years  of  the  lease.  If  they 
bought  it  they  were  to  pay  for  it  as  if  it  wore 
still  leased,  the  amounts  paid  to  go  in  reduc- 
tion of  tho  purchase  money.  If  they  failed  to 
carry  out  any  of  their  undertaking  tho  agree- 
ment was  to  be  void.  Held,  that  such  a  pro- 
mise of  sale  unaccepted  did  not  transfer  tlio 
property.  Levi/  &  Bouchard,  7  Q.  L.  R.  224, 
S.  C.  1881. 


193.  The  respondents  were  a  firm  of  bro- 
kers in  London,  England,  and  the  appellants 
were  the  general  contractors  of  the  Quebec 
Central  Railway.  In  1877,  E.  C.  B.  ono  of  the 
appellants,  bemg  in  England  endeavoring  to 
purchase  rails  and  fastenings  for  the  Bail- 
way,  applied  to  respondant  to  introduce  him 
to  a  firm  who  would  undertake  to  sell  and 
deliver  5,000  tons  of  steel  rails,  etc.,  on  terms 
settled  by  B.  and  he  gave  them  a  letter 
agreeing  to  pay  2^  per  cent  commission  on 
the  invoice  amount  in  consideration  of  their 
introducing  to  him  within  two  da  t-  firm 
whose  responsibility  and  standing  w.  e  stis- 
factory  to  him..  The  commission  was  pa  able 
at  B's  option,  either  in  cash  or  in  the  first 
mortgage  bonds  of  (he  Quebec  Central  Rail- 
way at  50  per  cent  of  their  nominal  value. 
The  respondents,  under  this  agreement, 
introduced  B.  to  the  Railway  Steel  &  Plant 
Company,  of  Manchester,  from  which  ho 
purchased  to  the  extent  of  4,000  tons.  The 
action  was  brought  to  recover  a  balance  of 
commission.  Held,  that  where  a  commission 
was  payable  in  cash  or  bonds  at  the  option 
of  the  debtor,  part  payment  in  cash  was  mak- 
ing an  option,  and  gave  the  creditor  the 
right  to  demand  the  balance  in  cash.  Bowen 
&  Gordon,  5  L.  N.  300,  Q.  B.  1882. 

194.  Plaintiff  in  1879  sold  defendant  50 
acres  of  land  for  $2,000  payable  in  twenty 
annual  instalments  of  $100  each,  the  whole 
at  four  per  cent  per  annum.  The  deed 
contained  a  clause  to  the  effect  that  plain- 
tiff was  to  allow  defendants  eight  per  cent 
on  all  payments  made  in  advance  from  the 
date  of  payment  until  the  time  they  should 
have  become  due.  Defendants  paid  two  in- 
stalments of  $100,  each  when  they  become 
due  then  tendered  $500,  in  full  of  the  balance, 
($1800)  claiming  a  discount  of  $1300  under 
the  clause  in  question.     Plaintiff   brought 
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action  for  $248,  one  instalme  it  of  principal 
and  two  yoai  -i  intorost.  Held,  rejecting  defen- 
tinnt'H  tender,  that  ino  intention  of  thti  par- 
ties must  be  detennined  by  interpretation 
rather  than  by  adherence  to  tlio  literal  moan- 
ing of  the  words  of  the  contract.  Eaton  J: 
Uuwin,  7  L.  N.  7,  S.  C.  1«8H. 

IX.  MiSREPUESENTATIOtr. 

195.  Where  the  plaintiff"  sold  to  the  defen- 
dants the  right  to  manufacture  and  sell  a 
certain  churn  for  which  plaintitt'had  a  patent, 
and  afterwards  in  an  action  for  the  price  of 
MUch  sale  the  defendants  pleaded  that  plain- 
tiff falsely  pretended  that  his  churn  was  a 
new  and  useful  invention,  and  that  the  i>rin- 
riple  was  new,  whereas  it  was  not  new  ;  that 
the  plaintiff  was  to  protect  the  d'jfendant.s  in 
their  sale  of  the  churn  whereas  he  had 
allowed  others  to  sell  them.  Held,  that  as 
defendants  subsequently  to  the  sale  to  them 
had  written  that  the  churn  was  a  success 
they  were  stopped  from  proving  misrepre- 
sentation. Campbell  d-  James,  4  L.  N.  210, 
S.  C,  1881.  ' 


X.  Performance  ok. 

196.  Action  for  specific  performance  of  a 
contract  of  sale  of  iron  pipe  through  a  broker 
made  on  the  2nd  February,  1880,  by  plaintiff 
to  defendants.  A  portion  of  the  iron  was  in 
store  and  deliverable  from  there.  The 
balance  was  to  arrive  shortly  and  to  be  deli- 
vered by  the  G.  T.  R.  The  portion  in  store  was 
delivered  and  paid  for  and  about  the  29th 
March  about  30,000  feet  of  the  remaining  lot 
were  delivered  and  paid  for,  and  on  the  11  th 
May  about  1 1,000  which  were  on  the  steamer 
Polynesian  were  tendered  and  refused.  The 
balance  of  10,000  came  by  the  steamer  Lake 
Champlain,  but  there  was  no  evidence  of  the 
tender  of  it.  Plea  that  the  lot  to  arrive 
shortly  was  to  be  delivered  by  the  G.  T.  R. 
before  the  opening  of  navigation,  and  the  12th 
May  was  too  late.  Plaintiff  on  the  contrary 
pretended  that  so  long  as  they  were  not 
required  to  deliver  they  were  in  time  (so 
deliver.  Between  the  date  of  sale  and  the 
delivery  of  the  last  lot  there  was  a  fall  in  price 

of  some  45  per  cent.    Per  curiam We  have 

the  fact  that  the  delivery  of  a  portion  of  the 
part  in  dispute  was  not  tendered  until  the 
12th  May ;  more  than  three  months  after  the 
sale,  and  no  tender  appears  of  the  remainder. 
I  do  not  consider  an  otfer  after  three  months, 
of  goods,  to  arrive  shortly,  an  ofier  made 
within  a  reasonable  time.  Thompson  &  Hur- 
rie,  4  L.  N.  139,  S.  C,  1881. 

197.  The  plaintiff  sued  for  a  sum  of  $50 
alleged  to  be  due  for  the  insertion  and  circu- 
lation of  the  defendant's  advertisement  in 
their  publication  called  the  "  Farmer's  Alma- 
nac," in  virtue  of  a  contract  in  the  followinar 
terms : — 


'  occupy  a  epace  of  one  half  page  (op.  April) 
'  top  page  half,  for  which  we  promise  to  pay 
'  fifty  cents  for  each  thousand  circulated,"  ' 

"  (Signed,)   H.  R.  Ives  &  Co." 

The  plaintiffs  claimed  to  have  circulated  100,'- 
000  copies  of  the  almanac  and  to  be  entitled 
to  $50.  Plea  that  the  almanacs  had  not  been 
circulated  under  the  terms  of  the  contract,  or 
according  to  the  custom  of  trade.  Proof  by 
receipts  of  customers  for  quantities  of  the 
almanac,  ranging  from  250  to  5000,  and  that 
before  the  signing  of  the  contract,  plaintiff 
had  explained  to  defendant  the  company's 
method  of  doing  business,  which  was  to  sell 
the  almanac  in  quantities  upon  the  orders  of 
their  customers,  with  the  advertisement  of 
that  particular  customer  upon  the  outside 
cover.  .Judgment  for  plaintiffs.  Montreal 
Printing  Co.  &  Ives,  6  L.  N.  328,  C.  C,  1883. 

XI.  Privity  op. 


"  To  the  Publishers  of  the  Farmer's  Almanac, 
"  Pleaae    insert    our    advertisement    to  I 


198.  W.,  the  defendant  and  his  brother  car- 
ried on  business  as  millers  and  flour  merchants 
at  Stoufville  and  Meadowvale,  in  the  Pro- 
vince of  Ontario ;    and   the  defendant   W. 
and  one  B.  ir  the  same  business  at  Cataract, 
in  the  same  Province,  under  the  name  of  "  W. 
&  B."  One  L.  of  Arthabaska,  in  the  Province 
of  Quebec,  proposed  to  W.  Bros,  of  Meadow- 
vale  to  act  as  agent  for  them  in  this  Province 
and  W.  Bros,  answered  :  Qu'ils  ne  voulaient 
pas  I'employer  a  commission,  mais  en  lui  indi- 
quant  le  prix,  les  chargen  et  les  conditions 
de  la  fleur   Plimsoll  qu'ils  fabriquaient,  il 
ajoutaient  que  tout  ce  qu'il  pourrait  realise* 
en  outre  serait  pour  lui,  et  lui  enjoignaienf 
specialement  de  ne  faire  aucune  vente  san* 
leur  avoir  prealablement  demande  leur  prix '' 
autrement  ils  ne  promettaient  pas  de  rempli 
les  ordres  qu'il  devait  faire  signer  A  I'acheteuri' 
Le  15  du  meme  mois,  Ijariviere  adressa  aux* 
dits  W.  Brothers,  a  Meadowvale,  I'ordre  sui- 
vant:  "Arthabaska  Station,  15th  July  1882. 
"  I  bought  this  day  of  W.  Bros,  merchant- 
"  millers,  Ontario,  250  (twohunc'.red  and  fifty) 
"  bags  of  flour  branded  "Strong  Baker"  at 
"  $6.25  (six  twenty-five).  Bags  returned.  Deli- 
"  vered  at  Arthabaska  Station,  to  be  shipped 
"  immediately  to  order  of  Bank  Union  by 
"  draft  of  30  days  after  receipt  at  Three 
"  Rivers,   P.  Q.,  Paul  Tourigny."    W.  Bros., 
sur  reception  de   I'ordre  le  transmirent  k 
W.  &  B.  a  Cataract,  pour  I'executer  si  le 
prix   convenait,  en    leur   faisant   des    sug- 
gestions, mais  leur  laissant  en  meme  temps 
une  entiero  discretion;    et  ils  informerent 
Larividre  qu'ils  ne  faisaient  pas  I'espece  de 
farine  demandee,  ne  fabriquant  que  la  Plim- 
soll, mais  qu'ils  avaient  transmis  I'ordre  a  W. 
&  B.,  k  Cataract,  qui  lui  t^legraphiraient,  le 
lendemain,  s'ils  avaient  la  fleur  demandee. 
L6  18,  W.  &  B.  ittfoi'iiiaieiit  Lariviere  par 
carte  poste,  qu'ils  avaient  exp^die  au  deman- 
deur  la  farine  demandee,  k  raison  de  $6,35, 
par  traite  de  30  jours    suivant  son  ordre. 
W.  &  B.,  aprds  I'expedition,  endoss^rent  la 
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lettre  de  voiture  en  favour  Je  la  Bank  of 
Commercej  k  Orangevillo,  et  la  lui  remirent 
avec  la  traite  k  Hojoui'gsurTourigny,  payiible 
k  la  Banquo  Union,  k  Trois  Rivie^rea,  quo  la 
Bank  of  Commerce  leur  escompto,.  Cotte  tier- 
nifire  banquo  transmit  I'un  ot  I'autre  k  la 
Banque  Union,  k  Trois-Rivieroa,  avec  instruc- 
tions de  no  remettre  la  lettre  de  voiture  k 
Tourigny  quo  sur  paiomont  de  la  traito ;  puis 
aprds  communication  par  telegrapho,  elle 
^'outa  la  condition  du  paiomont,  T'alternation 
d'une  surete  que  la  lettre  de  change  serait 
payee  k  echSance. 

Plaintiff  refused  the  terms  and  sued  VV.  & 
B.  for  breach  of  contract.  Held  there  was  no 
privity  between  them  and  action  dismissed. 
Tourigny  &  Wheler,  9  Q.  L.  R.  198,  S.  C.  R. 
1883. 


XII.  Proof  of  fraud  in. 


199  In  an  action  to  set  aside  an  inventory 
and  partage  on  the  ground  of  fraud.  Held  that 
the  met  that  a  minor  was  represented  at  an 
inventory  and  partage  only  by  her  tutor,  her 
father,  who  had  a  conflicting  interest,  was  not 
a  ground  for  setting  aside  tho  partage  at  the 
instance  of  a  third  party,  when  tho  minor  who 
has  since  become  of  age  makes  no  complaint 
in  respect  thereof.  Charlehois  tfc  Charlehois, 
26  L.  C.  J.  364,  Q.  B.  1882. 

200.  And  where  such  action  is  brought  by 
a  member  of  the  family  who  formally  con- 
sented thereto,  the  burden  of  proof  is  on  the 
plaintiff  to  show  that  his  or  her  consent  was 
improperly  obtained  and  parole  testimony  is 
admissible  on  the  part  of  the  defendant  to 
repel  verbal  proof  of  fraud  adduced  by  the 
plaintiflf ;  and  in  the  case  in  question  there 
was  no  fraud  proved.  Ih. 


XIII.  Rights  of  parties  to. 


201.  Where  there  was  a  covenant  in  a  con- 
tract for  the  construction  of  railway  works 
between  the  chief  contractor,  and  a  subcon- 
tractor that  the  quantities  and  qualities  of 
the  work  done  by  the  subcontractor  and  the 
amount  of  the  payments  to  be  made  by  the 
chief  contractor  to  the  subcontractor  should 
be  ascertained  and  determined  before  an 
engineer  to  be  named  by  the  contractor  in 
chief.  Held  to  be  a  valid  covenant  and  that 
under  the  pleadings  in  the  case  the  defen- 
dant was  entitled  to  the  benefit  of  the  said 
covenant.  Savard  &  McGreevy,  7  Q.  L.  R. 
97,  S.  C,  1881 

202.  But  that  the  defendant  could  not  have 
the  advantage  of  the  said  covenant  as  regards 
works  done  by  the  subcontractor,  not  alleged 
by  the  parties  to  have  been  done  under  the 
contract,  although  alleged  and  proved  to  have 
been  done  in  connection  with  and  whilst  the 
works  contracted  for  were  in  progress.   Ibid, 
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For  accident  caused  by  building  matt 
rial  left  unguarded  in  the  street. 

II.  UUIIITS  OK  WORKMBN  EMPI.0YKD  BT. 

I.  Liability  ok. 

203.  For  accident  caused  by  building  mate- 
rial left  unguarded  in  the  street. — Action  of 
damages  for  an  accident  caused  by  an  alleged 
obstruction  in  tho  street  by  which  tho  plain- 
tiff was  thrown  out  of  a  cart  and  injured.  Tho 
city  called  in  tho  contractors  as  garants,  and 
those  pleaded  negligence  on  tho  part  of  the 
man  driving  the  cart.  Tho  contractors  liaa 
a  quantity  of  material  in  the  street  by  per- 
mission of  the  city,  with  a  stipulation  to  have 
a  light  there.  Tho  evidence  as  to  contribu- 
tory negligence  non  the  part  of  the  driver  was 
contradictory,  but  it  was  proved  that  there 
a  pile  of  stones  and  timber  in  the  streets, 
that  the  accident  was  caused  thereby,  and 
that  there  was  no  light  placed  there  by  the 
contractors  and  the  evening  was  dark.  The 
material  might  have  been  enclosed  with  a 
fence  and  a  light  might  have  been  placed 
there.  Held  that  the  City  and  contractors 
should  answer  in  damages.  Damages  assessed 
at  $250,  for  which  judgment  against  the  City, 
and  en  garantie  against  the  contractors. 
Diotte  &  City  of  Montreal,  4  L.  N.  243,  S.  C, 
1881. 

204.  The  defendant  en  garantie  was  dig- 
ging a  sewer  in  a  public  street,  and  t'.e  plain- 
tiff drove  into  it  with  a  result  of  more  or  loss 
injuiy  to  himself,  his  horse  and  his  carriage. 
He  sued  the  corporation  as  primarily  liable, 
and  they  called  in  defendant  en  garantie, 
who  contested  the  case  with  the  j)laintiff. 
The  amount  of  damages  asked  l)y  the  action 
was  $400,  and  the  defendant  otfisred  with  his 
plea,  and  also  before  the  action,  $25  damages 
and  costi.  He  also  pleaded  that  the  acci- 
dent was  due  entirely  to  the  plaintiff's  own 
negligence.  Evidence  at  some  leiiirth  was 
heard,  and  the  judgment  was  for  $100  dama- 
ges  and  costs  of  that  class.  Judgment  con- 
firmed in  review.  Charpenteur  ifc  City  of 
Montreal.  S.  C.  R.  1882. 

II.  Rights  of  workmen  employed  by. 

205.  Tho  plaintiff,  a  workman  was  enga- 
ged by  contractors  for  the  construction  of  m 
railway.  The  railway  Company  acted  m 
bankers  for  the  contractors,  and  paid  the 
wages  of  the  workmen,  cost  of  transport  to 
the  place  where  they  were  10  work,  <fec.  Held 
that  the  Company  were  the  real  principaJs 
and  they  had  given  plaintiff  reasonable  cause 
for  believing  that  the  contractors  were  their 
agents,  and  therefore  the  Company  were  lia- 
ble for  a  breach  of  the  contract.  Lapointe  & 
the  Canadian  Pacific  Railway  Company.  7. 
L.  N.  29  C.  C.  1883. 
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I.    LlADILITY  TO, 

20f).  Cases  of  MrCaflWi/  <f-  Claxfon  (II. 
Dia.  ■.mi>-3))  iiiiil  McCallre.y  Kxp.  (II.  Dig. 
.■{()t)-2L',)  r.'iioitoil  in  Extenso.  25  L.  C.  J.  188 
and  l'.tl,<i.  13,  Ih8(). 

207.  Oil  II.  riilo  for  contrainte  par  corpn 
iigainHt  a  fol  ailjudicataire  to  compel  pay- 
mont  of  the  loss  oocanionod  by  a  rewilo  ot  the 
proporty — Held  that  neither  personal  .ser- 
vice of  the  rule  where  th(>  motion  had  l)een 
personally  served,  nor  a  description  of  the 
property  were  necessary.  Delisle  A  Lanche, 
26  L.  C.  J.  )()2,S.  (".  R.,  1881. 

2()8.  A  bailiil'  who  i)roceeds  with  a  sale  in 
execution  notwithstandinj»  an  o|)position  and 
an  order  to  suspend  served  upon  him  will  be 
declared  in  contempt  of  Court  and  bo  impri- 
nonod.  Leroux  it  Deslauriera,  12  R.  L.  298, 
S.  C,  1881. 

2(Ht.  Demand  for  contrainte  par  corps 
against  judicial  sureties  on  thfc  ground  that 
there  had  boon  no  commandement  de  paver 
and  that  tno  four  months  delay  had  not 
expired.  Held  that  there  had  been  com- 
mandment to  [lay  by  the  se'/.uro  and  sale  of 
moveaVtles  under  execution,  while  the  four 
months  delay  only  applied  to  tutors  and 
curators  in  default.  Dupras  d'  Sauv^,  4  L.  N. 
299,  S.C,  1881, 

210.  Imprisonment  of  a  defendant  con- 
demned to  contrainte  par  corps  for  default  of 
paying  the  amount  of  a  judgmcjt  should  take 
place  in  the  district  where  the  defendant 
resides,  and  not  in  the  (Ustrict  whoro  the 
judgment  was  rendered.  Lacoste  <i  Castagne, 
11  R.  L.  337,  «.  C,  188- 

211.  Contrainte  par  corps  does  not  lie 
against  a  tiers-saiai  ivlio  has  been  conc'emned 
on  contestation  to  return  a  piano  which  he 
purchased  from  defendant  in  fraud  of  the 
creditors,  or  pay  the  value  and  neglects  to  do 
so.  Bacine  <fc  Katj,  2  Q.  B.  R.  346,  Q.  B.,  1882. 

212.  There  is  no  right  of  imprisonment 
against  the  holder  of  an  immoveable  who  has 
been  condemned  to  give  up  possession  of  it, 
and  render  account  because  he  has  not  pro- 
duced his  account  within  the  delay  fixed  by 
the  Court.  Crawler/  <t  Chritieii,  11  R.  L. 
375,  S.  C,  1882. 

213.  Wliere  damages  had  been  rendered 

for  injures  personnelles Held  following  Bar- 

the&Dagg,  (II  Bit;.,  366-21)  that  contrainte 
par  corps  might  be  obtained  on  application 
subsequent  to  judgment,  though  not  asked 
for  by  the  declaration  and  thut  for  a  sum  less 
than  200  livres.  Ouellette  &  Valli&res,  26 
L.  C.  J.  391,  C.  C,  1882. 
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nor  was  ho  in  any  caso  liable  to  contrainte 
l>ar  corps  in  the  premises,  and  the  gardien 
aiiHwerod  to  th(>  same  oftect.  Held  discharg- 
mg  the  rule  iw  to  the  defendant  without 
costs  and  confmuing  it  against  the  gi'ardian. 
Watio  ,f-  Labelle.  26  L.  C.  J.  121.  C.  C.  1882. 

215.  Jtigi.~Qaei  la  oondamnation  parcorp,-? 
pour  torts  personnels  est  laisseo  i  I'arbitrage 
du  tribunal,  qu'ollo  no  peut  Otre  prononc^e 
qtio  lorB(iue  log  dommages  accordSs  se  mon- 
tent  il  f  lfi.60  j  ou  plus,  et  4  mois  apr^s  la 
signification  iiu  defemlour  du  jugement  qui 
los  accordo,  otciue  son  execution  ne  peut  Ptro 
ordonnfio  fjuo  15  jours  aprds  lo  jugement  (jui 
la  prononco.  Ny.ited  cfc  Darhyaon.  9.  Q.  L.  R. 
322,  S.  v.,  1883. 

216.  Lo  demandeur  ayant  obtenu  jugement 
contre  la  defendorosse  t  pris  execution,  elle 
s'est  oppoK{>o  (I  la  saisie,  en  fermant  los  portes 
do  sa  maison  et  refusant  de  los  ouvrir.  Le  de- 
mandeur a,  alors,  obtenu  centre  elle  une  con- 
trainte par  corps  qu'il  a  fait  executor,  le  12 
Neptombro  dernier,  par  I'appr^hension  do  la 
d^fonderesso  et  sa  livraison  au  gardien  <le  la 
prison  de  co  district,  oi  elle  est  d^tenue  de- 
puis.  Elle  a  presents  deux  reqi'.Stes  :  une  pour 
les  aliments,  auxquels  I'article  750  du  Code 
de  Procedure  donne  droit  au  debiteur  incar- 
c*r6  qui  no  poss^de  pas  de  biens  au  mon- 
tant  de  $50,  et  I'autro  pour  son  elargis- 
sement,  fondee  sur  ce  qu'elle  avait  fait  ces- 
sion et  abandon  de  ses  biens.  (C.  P.  793.) 
Jug£.  (Jue  la  contrainte  par  corps  n'est 
qu'un  mode  d'execution  des  jugoments ;  Que 
le  rebel  a  la  justice,  qui  n'est  que  contraint 
par  corps  jusqu'au  paioment,  a  droit  k  des 
aliments  ;  Que  la  cession  do  biens  faite  par 
le  contraint  par  corps  ne  lui  peraiet  pas 
d'etre  lib6re,  avant  I'expii-ation  des  4  mois 
accordes  au  creancier  pour  la  contester.  Coti 
A-  Vermette,  9  Q.  L  R.  340.  S.  C,  1883. 


214.  Where  a  defendant  and  a  .guardian 
were  ordered  by  ajudgment  in  revendication 
to  deliver  to  the  plaintiff  the  goods  seized  in 
the  cause  and  refused  to  do  so,  and  a  rule  is- 
sued against  them,  to  which  the  defendant 
pleaded  that  the  rule  had  not  been  preceded 
by  a  motion,  nor  had  he  had  been  called  upon 
to  show  cause  why  the  rule  should  not  issue 


CONTRIBUTOIRES. 

I.  Who  are  See  BANKS  liquidation  of. 


CONTRIBUTORY  NEGLIGENCE. 

I.  Dahaogs  in  cases  of. 


217.  Action  against  a  farrier  for  the  loss  of 
a  valuable  horse  which  was  injured  while 
being  shod  in  the  premises  of  the  defendant. 
The  horse  was  in  charge  of  plaintiff's  groom 
and  being  restive  and  troublesome,  the  groom 
struck  it  with  a  whip  which  he  had  in  his 
hand.  The  horse  thereupon  backed  up  sud- 
denly and  one  of  his  hind  feet  went  down  an 
opening  between  the  end  of  the  floormg  and 
the  wall,  which  was  just  large  enough  to"allow 
it  to  press  through  but  closed  on  it,  and 
would  not  allow  it  to  come  back.  In  the 
struggle  which  the  horee  made  to  free  itself 
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it  WAS  ii\jurcit  nr.  that  it  had  to  ho  Hhot. 
Held  that  whih>  tlic  fiirrier  wiw  hound  to  Imvf 
hi(t  promittos  iit  pixijior  i'on<h  ion,  tiif  groom 
had  ill  thin  caso  I'ontrihutod  to  the  lU'cidoiit 
hy  Kti'iking  tho  liorau  no  tiiat  the  |i|iiintitr 
could  I  lit  recover.  Action  dismisHcd,  each 
party  paying  hix  own  costs.  Allan  <V  ilullin, 
4  L  N.  .W,  M.  (,•.,  IHHl. 

2IH.  In  an  luHlon  hy  <iii  eniploycnagaiimt  hiN 
employer  for  iiyury  suH'ered  in  the  I'liur-i'  of 
hia  employment.  Held  tlmt  when  iho  em 
ployoe  has  done  only  what  most  other  per- 
Hon.s  would  do,  ho  ia  not  in  fault,  aiKl  is  not 
guilty  of  contrihutory  in-gligonee.  t'osaetle  it 
Leduc,  tl  L.  N.  IHl,  S.  ('.  }{,,  IH.H.J. 

:.'"J,  Whore  a  collision  oeeurrod  hetweon 
two  vehicles,  and  hoth  drivers  wore  in  fault, 
hut  it  appeared  that  tho  aeeich'tit  auvurthe- 
less  might  have  heen  averted,  hy  ordinary 
care  on  the  part  of  one  who  did  not  stop 
when  recjuestod,  tho  Inttor  was  held  liahic^  in 
mitigated  damages.  Therien  &  Murrier,  t) 
L  N.  110,  S.  C,  L883. 


CONVEYANCE— .See  SALE,  TRANS- 
FEE.  &c. 


CONVICTION. 

I.  Fon  ASSAULT  AND  BATTKKY  A  BAR  TO  BUR- 
THER  PROCEEDINUS. 

II.  For  SBixiNd  mquor  without  license. 

III.  Illkoal  condemnation. 

IV.  Under  32  and  33  Vic.  cap.  32.  sec.   17. 

DOES  NOT  JUSTIFY  UOTll  PINE  AND  IMPRISON.MBNT 
WITH  HARD  LABOUR. 

I.  For  ASSAULT  and  battery  a  hak  to  fur- 
ther PROCEEDINGS. 

220.  Action  of  damages  for  an  assault  and 
battery  committed  by  the  defendant  upon 
the  plaintiff,  at  Sherbrooke.  Plea  inter  alia 
that  there  had  been  complaint  made  against 
him  before  a  justice  of  the  peace  for  the  of- 
fence, and  he  had  been  convicted  and  fined 
115  and  costs,  and  had  complied  with  the 
terms  of  the  conviction.  Held  following. 
Marchessault  &  Gregoire.  (I.  Dig,  335, 10,53.) 
and  overruling  ihe  judgment  of  first  instance, 
that  in  cases  of  common  assault  defendant 
was  released  from  all  further  proceedings  ibr 
the  assault.  Pinjault  tfc  Symmes.  7.  L.  N.  3. 
S.  C.  R.  1883. 

II.  For  SELLING  LKJUOR  WITHOUT  LICENSE. 

221.  The  petitioner  was  convicted  on  a  com- 
i^l&int'  which  charsod.by  nine  difTerent  e.nunt.^ 
in  each  of  which  the  name  of  the  liquor  was 
changed  that  he  sold  liquor  without  licence, 
in  contravention  of  the  License  Act  of  Quebec 


ni.ie  difforont  counts  only  constituted  one 
charge,  and  though  eiicli  concluded  with  a 
demand  that  he  lie  condeuiped  to  a  |)eiialty 
of  #7'),  and  the  iimgiNlnite's  jiuisdietion  was 
conlliied  to  a  $I(HI,  there  was  no  excess  of 
juiisdi<tion  in  the  conviction.  T'oMtt  C'Aau- 
veaii,  7  Q.  L.  H.,  2.W  S.  ('.,  1880  (1). 

III.  IlLEIIAL  CONDEMNATION. 

222.  A  coiivi(;tioii  for  assault  was  set  aside  on 
firtinrari,  on  the  gmiin  1  that  the  defendant 
had  been  condemned  to  pay  the  doctors  fee 
for  sewing  up  the  lip  of  the  complainant 
which  WHS  illegal.  (Juulhier,  cxp.,  4  L.  N.  132, 
S.  ('.  18,S1.  ' 

IV.  I'nder  32  &  ,33  Vict.  c.  32,  s    17  dobs 

NOT  .IISTII'Y  UOTll  KINE  AND  IMPRISONMENT  WITH 
II  VKD  LABOR. 

223.  On  a  petition  for  habea.i  corpus,  it 
appeared  that  the  ))('titioni'r  had  been  con- 
demned by  the  K(!cordi'r  under  the  i)ro- 
visions  of  32  &  33  Vic,  caj..  32,  s.  17,  to  a 
fine  of  $100  and  to  be  imprisoned  at  hard 
labour  for  tlie  space  of  six  months.  Per 
curiam — 'I'lie  statutes  permit  three  kinds  of 
punishment:  I.  ImjirLsomnent  not  excee- 
ding six  months  with  or  without  labour. 
2.  Fine  not  exceeding  with   the   costs  $100. 

3.  Fine  and  imprisonnu^nt  not  exceeding 
tho  said  period  of  tim(\  It  is  contended 
for  the  conviction  that  tho  third  form 
of  penalty  allows  fine  and  imprisonment 
with  hard  labour  To  arrive  at  such  a 
conclusica  we  must  Ignore  not  only  tho 
common  use  of  a,  technical  term,  but  tho 
plain  meaning  of  a  word.  liMjirisoniiient  does 
not  itself  include  hard  labour,  which  is  an 
aggravation  of  tho  penalty,  just  as  solitary 
confinement,  broad  and  water  and  whij)ping. 
Again  imi)risonment  in  the  language  of  the 
common  law  has  mver  been  held  to  permit 
of  any  addition.  Fine  an<l  imprisonment  are 
tho  common  law  punishments  foi  .si]  misde- 
meanors, and  without  the  authority  of  a  statute 
no  other  ;)unishment  has  over  been  added. 
Conviction  quashed  in  two  cases  (2).  Lefebvre 
exp.  it  Dufresi.e  exp.,  4  L.  N.  253,  Q.  B.  1881. 


CURD  WOOD. 

I.  Piling  of. 

224.  Per  curiam  the  defendant  is  a 
dealer  in  firewood,  and  tho  plaintiffs  the 
executors  of  thd  will  of  the  late  A  H  and 
the  action  is   to  recover   a    large    balance 


(1)  Confirmed'in  Appeal. 


(2>  For  the  reiimrks  of  Monk,  J.  decided  in  a  oon- 

zr.ij -„      „  i-i-       f  t,-u-i.      lC  ,    „     I  "ary  sense  in  CAerei  i5xp.,  with  the  approval  of  some 

Meld  on  a  petition  for  prohibition  that  the  |  of  the  other  judges,  see  i,  L.  N.  303,  Ed. 
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(nome  SI  300  or  $1,400)  alleged  to  be  still  due 
ae  part  of  the  price  of  a  large  quantity  of 
firewood  sold  and  delivered  to  the  defendant. 
The  difficulty  is  as  to  the  fulfilment  of  the 
contract  alleged  by  the  plaintiflfs,  they  con- 
tending that  the  defendant  took  delivery  on 
the  spot  of  the  whole  quantity,  and  he,  on 
the  other  hand,  setting  up  that  there  was  a 
very  considerable  deficiency,  and  offering  a 
much  less  sum  as  the  balance  actually  due. 
The  wood  was  in  several  lots  or  piles  corded 
on  the  ground ;  as  to  the  lot  of  280  cords 
there  is  no  difficulty  about  it;  but  as  to  a  lot 
of  .512^  cords  at  $4.25  per  cord,  the  defendant 
wrote  on  the  23rd  of  July : — "  I  will  accept 
your  offer  512^  cords  maple  at  $4.25.  I  shall 
measure  the  wood  Tuesday  or  Wednesday, 


56^  of  birch  and  beech  at  $3.75,  and 
26^  cords  short  maple  at  $2.50  per  cord." 
Then  on  the  28th  July  he  wrote  again  that 
he  had  measured  the  wood  and  found  the 
measure  short,  and   suggested  a  deduction. 
On  the  29th  July  Mr.   H   wrote   back  that 
he  could  not  submit  to  the  deduction  asked 
for,  and  enclosed  a  bill  for  the  whole  lot, 
saying  that  if  the  defendant  did  not  take  it, 
he  might  withdraw  the  money  he  had  lodged 
in  the  bank  to  the  plaintiff's  credit.    After 
this,  in  August,  the  defendant  wrote  another 
letter  to  Mr.  H   who  was    acting    for    the 
estate   (see  defendant's    exhibit    A),    com- 
plaining of  the  measurement  as  deceptive, 
and    Mr.    H  went    to    meet   him    at    St. 
Hermaa  and  reopened  the  dealing,    which, 
perhaps,  might  otherwise  have  been  consi- 
dered closed,  and  they  went  into  it  again, 
and  H    told    the  defendant    he  had  seen 
the  wood  when  he  bought  it,  but  he  (H) 
was  willing  under  the  circumstances  to  reduce 
the  account  which  then  stood  at  $1,370  or  so, 
to  $1,250.  The  defendant  oflered  $1,1.50  to 
close,  but  his  ofi'er  was  rejected,  and  they 
separated,  the    defendant    saying  that  he 
would   have  the   wood    corded  over  again. 
Here  the  matter  ended.   Therefore  the  ques- 
tion is  hardly  doubtful  whether  the  defen- 
dant then  and  there  took  delivery  of  the 
wood  as  it  was,  or  whether  he  only  took  deli- 
very, or  was  willing  to  take  it,  subject  to  re- 
cording the  wood.     When  the  parties  met, 
the  defendant  pointed  that  the  string  pieces 
had  been  included  in  the  measui'e,  and  the 
plaintiff  offered  to  allow  for  them.  There  was 
also  a  sum  of  $19,  which  he  had  paid  to  one 
Lavigne,  the  ownei'  of  the  land,  before  taking 
away  the  wood,  and  the  plaintiff  also  offered 
to  allow  for  that.    The  sum  then  due,  accor- 
ding t<,  the  plaintiffs  accoimt,  was  $1 ,370,  aa 
I  have  already  said,  and  allowing  for  the  string 
pieces  and  the  $19  paid  to  Lavigne,  the  plam- 
tiff  offered  to  make  it    $1,250    which   the 
defendant  refused.    There  would  not  appear, 
then,   up  to  this,    to  have    been  anything 
determinate  as  to  the  quantitv.  either  with 
regard  to  the  sale    itself,  or  the  delivery. 
There  may  have  been  a  contract  of  sale  per- 
fect in  itself;    but  indeterminate  as  to  the 
quantity  of  the  thing  sold  (see  articles  1,025 
and  1,026  C.  C.)    This  is  precisely  what  is  in 


dispute  here.  The  plaintiff  says :  There  were 
four  lots,  one  of  280  cords  at  such  a  price, 
one  of  5 12^  at  so  much,  and  one  of  25,  and 
of  56^  at  so  much — making  altogether  874 
cords  of  wood  which  I  sold  and  delivered  to 
you.   The  defendant  says  no :    The  280  cords 
are  all  right ;   but  upon  the  rest  there  is  % 
deficiency  of  so  much,  and  you  having  failed 
to  deliver,  I  only  agreed  to  the  bargain  sub- 
ject to  measurement,  and  all  I  owe  you  there- 
fore is  so  much  ;  and  I  offer  it  now  with  my 
plea.  There  is  certainly  evidence  very  strong, 
not  only  of  deficient  measurement ;  but  of 
measurement,  if  not    designedly    deficient, 
made  loosely  under  personal  instructions  of 
the  plaintiffs  agent.  I  think  the  defendant 
on  the  whole  is  in  good  faith,  and  has  made 
out  a  strong  case.    He  has  proved  that  the 
cording  had  not  been  done  fairly,  and  that 
the  purchaser  could  not  see  what  he  bought 
because  the  defect  was  inside  the  pile,  and 
the  piles  or  rows  were  so  close  together  that 
you  could  not  get  between  them  to  examine. 
The  ends  and  the  tops  were  well  enough,  and 
the  outside  row  were  all  right  to  the  eye ; 
but  when  it  came  to  pulling  the  rows  to 
pieces,  it  was  seen  that  the    cording  was 
deceptive,  and  consequently,  that  the  quan- 
tity stated  to  be  sold  was  not  there,  and  the 
defendant  never  agreed  to  take  it  at  the 
quantity  contended  for  by  plaintiff.   There  is 
no  evidence  of  delivery  of  the  whole,  and 
there  is  evidence  on  the  contrary,  that  the 
defendant  only  consented  to  buy  the  512i 
lot  subject  to  measurement.    The  plaintiff, 
when  he  brought  this  suit  (15th  September) 
had  no  right  to  bring  it,  as  he  did,  for  the 
whole  quantity,  as  if  it  had  been  sold  and 
delivered  to  the  full  extent.    On  that  same 
day  he  got  a  letter  from  the  defendant,  tel- 
ling him  that  the  measurement  would  be 
completed  the  next  day,  and  to  come  and 
settle  on  the  ground  at  St.  Hermas.    The 
answer  was   the  present  action,  while  the 
quantity  was  still  indeterminate.    The  judg- 
ment will  therefore  maintain  the  plea  and 
offer,  with  costs  against  plaintiff.    One  of  the 
items  of  the  defendant's  account  of  reduc- 
tions is  for  the  cost  of  meaaurement.    I  have 
allowed  this,  because    the   first    obligation 
of  the  vendor  is  to  deliver,  and  his  default  to 
do  so    rendered    measurement    necessary. 
Hodge  &  Grahani,S.  C.  1882. 


CORONERS'  INQUESTS. 

I.  Act  amending. 

Section  5  of  the  Act  43-44  Vict.  cap.  10,  is  ameu- 
ded  bjf  adding  thereto  the  following  clause  : 

"  i-xcept  however,  human  bodies  found  upon  the 
beach  of,  or  floating  in  the  river  St- Lawrence  oppo- 
site the  palish  of  Beaumont  .and  tho.  ".jvrish  or  St- 
Joseph  de  Levis.  If  such  bodies  be  not  claimed  as 
provided  for  by  cap.  30  of  the  act  46  Vict,  the  coro- 
ner shall  see  to  their  burial,  and  shall  be  reimbursed 
his  necessary  and  reasonable  expenses  incurred 
there-by  as  for  costs  forming  part  of  those  of  his  offi- 
ce." Q.  47  Vict.  cap.  12,  sec  1. 


19t         CORPORATIONS. 

CORPOEATIONS. 

I.  Annual  meeting  of. 

II.  Ecclesiastical. 

III.  Indictment  of. 

IV.  Liability  op. 

For  debts  contracted previoux  to  incor- 
poration. 

V.  Not  affected  by  knowledoe  of  their 

OFFICERS  in  their  INDIVIDUAL  CAPACITY. 

VI.  Powers  ok. 

To  acquire  real  estate. 
To  carry  on  trade. 

VII.  Rights  of  members  with   respect  to 
TRUST  funds. 

VIII.  .Service  ok 


CORPORATIONS. 
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I.  Annual  meeting  op. 

225.  The  annual  meeting  of  the  Railway 
Company  defendant  (a  company  subject  to 
the  provisions  of  the  Consolidated  Railway 
Act,  42  Vict.)  did  not  take  place  on  the  day 
appointed  therefor  in  consequence  of  an 
injunction  suspending  the  holding  of  such 
meeting.  This  injunction  was  subsequently 
dissolved  at  the  instance  of  a  shareholder. 
Held,  that  service  of  notice  upon  the  presi- 
dent and  secretary  that  the  injunction  had 
been  dissolved,  together  with  a  copy  of  the 
judgment  dissolving  the  injunction,  was  sufK- 
cient  to  put  the  company  en  demcure  to  call 
the  meeting  ;  and  a  mandamus  might  issue 
in  the  name  of  a  shareholder  under  C.  C.  P., 
1022,  to  compel  the  company  to  call  the 
meeting  (!).  Hatton  v.  M.  &  P.  B.  R'Vy  Co., 
7  L.  N.,  368  &  M.  L.  R.,  1  S.  C,  69,  1884. 

226.  It  was  the  duty  of  the  board  of  direc- 
tors, as  soon  as  the  injunction  was  dissolved, 
to  proceed  to  call  the  said  meeting,  in  order 
that  the  election  of  directors  might  be  held 
as  provided  by  sec.  19  of  the  Consolidated 
Railway  Act  (42  Vict.,  cap.  9).    lb. 

227.  The  calling  of  the  annual  meeting  is 
not  a  duty  specially  appertaining  to  the 
office  of  president,  the  Railway  Act  (42  Vict, 
cap.  9,  sec.  19,)  making  it  the  duty  of  "the 
directors  "  to  cause  such  meeting  to  be  held. 
Ibid. 

228.  When  the  directors  omit,  neglect,  or 
refuse  to  perform  their  duty  of  calling  such 
meeting,  the  condemnation  under  C.  C.  P.. 
1025,  for  failure  to  comply,  will  bo  against  the 
corporation,  and  not  against  the  directors 
personally.    lb. 

II.  Ecclesiastical 

229.  Where  under  a  judgment  against  the 
Lord  Bishop  of  Montreal  the  plaintiff  seized 
certain  shares  of  Bank  and  other  stock  and 
the  seizure  was  opposed  by  the  Synod  of  the 
Diocese,  which  claimed  that  the  shares  be- 
longed to  it,  and  that  the  Lord  Bishop  was 
president  thereof.    Held  that  as  the  shares 


[1].  Ill  appeal. 


were  in  the  name  of  the  Lord  Bishop  of 
Montreal  they  must  bo  held  to  be  his  pro- 
perty and  liable  to  seizure.  La  Compagnie 
de  D^pdt  et  de  Frit  de  Canada  d-  Bishop  of 
Montreal.  12.  R.  L.  9,  S.  C,  1881. 

Whereas  the  mode  of  proceeding  to  comwl  cor- 
porations aggregate  to  appear  and  to  plead  to 
bills  of  indictment,  found  against  them  is  attended 
with  delay  and  cxpenge,  therefore  Her  Majesty,  by 
and  with  the  advice  and  consent  of  the  senate  and 
house  of  commons  of  Canada,  enacts  as  follows  ; 

Whenever  a  bill  of  indictment  for  a  misdemeanor, 
shall  be  found  against  a  corjwration  .iggregate  at 
any  Court  of  Oyer  and  Terminer,  and  general  gaol 
delivery,  Circuit  Court,  County  Court  or  other  Court 
having  criminal  jurisdiction,  it  shall  be  the  duty 
of  such  corporation  to  appear  by  their  attorney  in  the 
Court  m  which  such  indictment  has  been  found  and 
to  plead  or  demur  thereto,  in  like  manner  as  in  the 
case  of  such  an  indictment  foimd  against  a  natui'al 
person.  C.  43  Vict,,  Cap,  34,  Sec  1. 

2.  No  writ  of  certiorari  shall  be  necessary  to 
ren-  ny  such  indictment  intothe  Court  of  Queen's 
Be  [  other  Supreme  or  Sujierior  Court  of  any 
proviuce  in  the  Dominion  with  the  view  of  proceed- 
ing to  compel  the  defendant  to  plead  thereto,  nor 
shall  it  be  necessaiy  to  issue  any  writ  of  distringas, 
or  other  process,  to  compel  the  defendant  to  apiiear 
and  to  plead  to  such  indictment. 

3.  If  hall  be  lawful  for  the  prosecutor  when  any 
such  indictment  has  been  foujid  against  a  coriiora- 
tion  aggregate,  or  lor  the  clerk  of  the  Court  when 
such  indictment  is  founded  on  a  presentment  of  the 
grand  jury,  to  cause  a  notice  thereof  to  be  served  on 
the  mayor  or  chief  officer  of  such  corporation  or 
upon  the  clerk  or  tlie  secretary  thereof,  stating  the 
nature  and  purpose  of  such  indicfment,  and  that 
unless  such  coriioration  appeai-s  and  pleads  thereto  in 
two  days  after  the  service  of  such  notice,  a  plea  of 
not  guitly  will  be  entered  thereto  for  the  defendants 
by  the  Court  and  the  trial  thereof  will  be  proceeded 
with  in  hke  manner,  as  if  the  said  corporation  had 
apiieared  and  pleaded  thereto. 

4.  In  case  the  said  coriwration  does  not  appear  in 
the  Coiul;  in  which  the  indictment  has  been  found 
and  plead  or  demur  thereto  within  the  time  siwcifled 
m  the  said  notice,  it  shaU  be  lawful  for  the  jud 
presiding  at  such  Court,  ou  proof  to  him  by  aflidav 
of  the  due  service  of  such  notice,  to  order  the  cler 
or  proper  officer  of  the  Court,  to  enter  a  plea  of  no 
guUty  on  behalf  of  the  said  corporation,  and  such 
plea  shall  have  the  same  force  and  effect  as  if  the 
said  corporation  had  appeared  by  their  attorney  and 
pleaded  the  same. 

6.  lu  either  ca^,  whether  such  coriioratiou  appear 
and  plead  to  the  indictment,  or  whether  a  plea  of 
not  guiltly  be  entered  by  order  of  the  Court,  it  shall 
be  lawful  for  the  Court  to  proceed  with  the  trial  of 
tlie  indictment,  in  tlie  absence  of  the  defendants,  in 
like  manner  as  if  they  had  appeared  at  the  trial  and 
defended  the  same,  and  in  case  of  conviction,  to 
award  such  judgment  and  take  such  other  and  subse- 
quent proceedings  to  enforce  the  same  as  may  be 
appUcable  to  convictions  against  coriiorations. 

IV.  Liability  op. 

230.  The  action  waa  brought  to  have  a  cer- 
tain resolution  of  the  Corporation  expunsed 
from  the  minutes,  and  also  claiming  damages. 
The  Court  was  unanimous  that  the  resolution 
should  be  struck  from  the  minutes.  There 
was  no  difficulty  as  to  that.  ITie  other  point 
was  as  to  the  damages.  The  directors  of 
a  corporate  institution  acting  under  color  of 
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a  resolution  of  the  corporation,  choose  to  do 
an  act  which  is  injurious  to  a  third  party, 
the  institution  or  corporation  which  does 
this  has  to  answer.  The  judgment  of  the 
Court  below  was  perfectly  well  founded  and 
must  be  confirmed. 

231.  For  debts  coniracfedprevious  to  incor- 
poration  The  plaintiffs  sued  the  defendants 

a  n  'inicipal  corporation  for  services  rendered 
in  ^.ocuring  the  passage  of  its  Act  or  charter 
of  incorporation.  Defendant  pleaded,  let, 
a  defense  en  droit,  and  2nd,  a  peremptory  ex- 
ception, both  of  which  were  to  the  effect 
that  it  had  no  existence  as  a  corporation  at 
the  time  the  services  were  rendered ;  that 
the  plaintiffs  were  really  employed  by  the 
gentleman  who  got  the  Act  passed  and  had 
no  recourse  except  against  them  personally, 
ar.d  they,  the  defendants,  having  at  that 
time  no  existence,  could  neither  employ  nor 
authorize  otiiers  to  employ  plaintiffs.  Held 
that  there  was  a  quasi-contract  which  bound 
the  defendants  under  authority  of  IQ42 
C.  C.  |1)  And  that  apart  from  the  question 
of  quasi-contract  tne  obligation  of  the  defen- 
dants WPS  supported  by  the  principle  that 
they  had  taken  and  used  what  was  got  by  the 
plaintiffs'  services,  and  they  could  not  make 
profit  at  their  expense.  (2)  DeBellefeuille 
&  La  Municipality  du  Village  de  St.  Louis  du 
Mile  End,  25  L.  C.  J.  18,  8.  C,  1880. 

V.  Not  affected  by  knowledge  of  their 

OFFICP.RS     IN    THEIR     INDIVIDUAL    CAPACITY    see 

BANKS. 

VI.  Powers  op. 

232.  The  Montreal  Telegraph  Company 
agi'eed  with  the  Great  Western  Company,  to 
lease  all  its  lines  to  the  latter  for  the  term  of 
97  years,  the  Great  North  Western  Company 
to  manage  administer  and  work  the  lines  and 
to  pay  the  Montreal  Company  the  sum  of 
$165,000  per  annum  in  quarterly  payments. 
The  Montreal  Company  reserved  its  offices 
and  some  lands  in  Montreal  and  Ottawa.  Du- 
ring these  97  years  the  Montreal  Company 
were  to  have  nothing  to  do  with  the  mana- 
gement, the  coUeotion  of  tolls  &c.  The  Great 
North  Western  had  the  Jntrol  of  all  that, 
the  only  resei-vation  being  that,  if  the  above 
mentioned  payment  was  not  made,  the  Mont- 
real Company  would  have  power  to  resume 
possession.  It  was  stipulated  that  the  tolls 
should  not  be  altered  by  the  Great  Western 
Company,  but  the  latter  might  request  the 
Montreal  Company  to  alter  the  tolls  and  the 
Montreal  Company  would  have  to  alter  them. 


(1)  A  person  incapable  of  contracting  may,  by  the 
!iu.'isi.cfiT!trr„"t,  wliirh  r!>a\ilt«  from  the  act  of  anothPT, 
be  obliged  toward  him. 

(2)  Papineau,  J.,  on  the  dcmuri'cr,  and  Johnson 
J.,  on  the  percmptoiy  exception,  both  to  the  same 
efitect. 


Eeld  reversing  the  judgment  of  the  Supe- 
rior Court  (1)  that  the  Montreal  Telegraph 
Company,  had  suflScient  power  to  make  suoh 
an  agi-eement  without  any  special  authoriza- 
tion in  their  charter.  Montreal  Telegraph 
Company  &  Low.  27.  L.  C.  J.  257.  Q.  B.  1883. 

233.  HeldaXao  that  the  plaintiff  had  failed  to 
show  or  prove  any  damage  occasioned  to 
himself  personally  by  the  agreement,  and 
had  failed  to  show  that  he  had  such  right  or 
interest  as  entitled  him  to  maintain  an  ac- 
tion, more  especially  in  his  own  name  and  on 
his  ovra  behalf.  Ibid. 

234.  Toacquire  real  estate — The  defendant 
being  sued  for  part  of  the  price  of  an  immo- 
veable purchased  from  the  plaintiff  pleaded 
that  the  plaintiff  had  acquired  the  immo- 
veable in  question  by  purchase  from  another 
without  having  the  power  so  to  do,  being  a 
corporation  and  by  Art.  366  C.C.  (1)  incapa- 
ble of  acquiring  or  holding  real  property 
m  mortmain,  without  special  authorization. 
Plaintiff  demurred  on  the  ground  of  want  of 
interest  in  defendant  to  so  plead,  the  purchase 
by  the  plaintiff  being  res  inter  alios  acta.  Held 
that  the  incapacity  referred  to  in  Art.  366 
was  not  absolute  and  the  burden  was  on  the 
defendant  to  show  that  it  existed  in  the  case 
m  Question,  which  he  had  not  done.  St.  Ann's 
Mutual  Building  Society  &  Brown,  4  L.  N.. 
184,  S.  C.  1881.  ' 

235.  To  carry  on  trade.  Case  of  Kerry  & 
Les  Soeurs  de  I'Asile  de  la  Providence,  (II 
Dig.  196-253,)  reported  at  length  26  L.  C.  J. 
51,  Q.  B.  1878. 

VII.  Rights  op  members  with   respect  to 

TRUST  FUNDS. 

236.  Appellant,  a  minister  of  the  Presby- 
terian Church  of  Canada,  in  connection  with 
the  Church  of  Scotland,  obtained  an  injunction 
on  the  31st  December  1878  against  tlie  corpo- 
ration respondents  and  others,  members  of 
the  said  corporation,  ordering  them  to  abstain 
specially  from  disposing  of  the  funds  of  the 
said  corporation  by  making  any  payments 
therefrom,  and  generally  from  all  acts  of  admi- 
nistration of  the  property  under  their  control 
until  further  order  of  Court.  Held  that  where 
a  trust  fund  has  been  entrusted  to  a  corpora- 
tion subject  to  the  payment  of  life  annuities 


(1)  25  L.  C.  J.  332  and  5.  L.  N.  12. 

(1)  The  disabilities  arising  from  the  law  are  ; 
Those  which  are  imposed  on  each  corixiration  by  its 
title  or  by  luiy  law  applicable  to  the  class  to  which 
such  corporation  belongs ;  those  comprised  in  the 
general  laws  of  the  country  respecting  mortmain  and 
bodies  corporate,  prohibiting  them  from  acquiring 
immoveable  projierty  or  projicrty  so  reputed  without 
the  ijcrmission  of  the  crown,  except  for  certain  pur- 

r^-r", -""'". ~V~ ;  *■ —     — •"*•*'   •**'*'•■,    lUirae 

which  result  from  the  same  general  laws  imposing 
for  the  alienation  or  hj^pothecation  of  immoveabte 
property  held  in  mort  main  or  belonging  to  corpo- 
rate bodies  particular  formaUtios  not  renuiredlbv 
the  common  law.  366  C.  C. 
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to  its  founders  and  others,  each  founder  has 
an  interest  beyond  the  mere  reception  of  his 
annuity,  and  can  claim  that  the  fund  be  achui- 
nistered  in  strict  accordance  with  law.  Dobie 
&  The  Board  for  the  Management  of  the 
Temporalities  Fund,  &c.,  26  L.  C.  J.  170,  P.  C. 
1882. 

VIII.  Service  of. 

237.  A  service  at  the  office  and  place  of 
business  of  a  corporation  is  a  personal  service 
under  the  rule  requiring  a  personal  service 
against  a  tiers-saisi.  Beaulieu  d:  Forque,  12 
R.  L.  331,  S.  C,  1883. 
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I.  Action  continued  for. 

II.  Compensation  of. 

III.  Deposit  for  in  review. 

IV.  Distraction  of. 

V.  Execution  will  not  issue  for  while 

APPEAL  PENDING. 

VI.  In  action  for  damages. 

VII.  In  action  under  a  lease. 

VIII.  In  OASES  op  admission  without  deposit, 

IX.  In  matters  op  expropriation. 

X.  In  review. 

XI.  Liability  of  creditors  for  under  the 
Insolvent  Act. 

XII.  Of  action  kn  bornage. 

XIII.  Op  action  in  forma  pauperis. 

XIV.  Of 

Action  withdrawn  or  dismissed  sauf 
recours  must  be  paid  before  proceed- 
ing again. 

XV.  Op  contesting  report  of  distribution. 

XVI.  Of  Dilatory  exception. 

XVII.  Of  discontinued  action. 

XVIII.  Of  enquete. 

XIX.  On  demurrer. 

XX.  On  motion  for  security. 

XXI.  Privilege  for. 

XXII.  Eight  to. 

XXIII.  Security  for. 

XXIV.  Taxation  of. 

XXV.  Where  defendant  is  insolvent. 

XXVI.  Where  objection    raised    by  the 
Court. 

XXVII.  Where  opposition  maintained  pro- 
tanto. 


I.  Action  continued  for. 


OQa 


""  fittomey  wliu  has  ooiained  distrac- 


tion de  frais  in  the  Court  below  cannot  in- 
tervene in  appeal  to  protect  his  rights  where 
the  parties  are  about  to  settle  without  pav 


ther  fraud  nor  the  insolvency  of  his  client 
McCord  &  McCord,  2.  Q.  B.  R.  367,  Q.  B,  1882. 
239.  Action  to  set  aside  a  deed  of  obliga- 
tion between  father  and  son  for  want  of  con- 
sideration. After  issue  joined  the  case  was 
inscribed  for  trial  and  the  defendant  was  ex- 
amined for  the  plaintiff.  The  case  was  then 
adjourned  to  a  later  day,  and  meanwhile  the 
pities  made  an  arrangement  by  which  plain- 
tiff agreed  to  discontinue  liis  action  on  pav- 
ment  to  him  of  «300,  which  was  done,  each 
party  paying  his  own  costs.  Subsequently 
defendant  applied  to  the  Court  to  be  allowed 
to  produce  an  additional  plea  based  on  the 
above  arrangement.  This  was  allowed,  and 
the  new  plea  concluded  for  the  dismissal  of 
the  action,  each  party  paying  his  costs.  The 
plaintiff  answered  this  new  plea  by  alleging 
that  the  arrangement  had  been  made  in  a 
fraudulent  manner,  and  with  the  view  of  de- 
priving the  attorneys  ofpkintiff  of  their  costs 
of  which  they  had  claimed  distraction.  The 
contest  was  now  to  ascertain  whether  the  ar- 
rangement could  be  made  to  the  prejudice  of 
the  attorneys.  Held,  that  the  plaintiff  was 
not  entitled  to  answer  this  plea  by  alleging 
that  the  settlement  was  fraudulent,  and 
made  with  the  view  of  depriving  the  attor- 
neys of  plaintiff  of  their  costs.  Gosselin  & 
Gosselin.  5.  L.  N.  378.  S.  C,  1882. 

II,  Compensation  of. 

240.  The  costs  due  on  a  judgment  may  be 
legally  paid  to  and  compensated  by  a  debt 
due  by  the  attorney,  of  record  of  the  party  to 
whoni  such  costs  are  awarded,  notwithstand- 
ing that  such  costs  have  not  been  awarded 
by  distraction  to  the  attorney  in  the  absence 
of  proof  by  the  client  that  he  had  paid  his 


III.  Deposit  for  in  review. 

241.  On  an  inscription  in  Review— ^e;^ 
following  Laco7nbe&Ste.Marie,Leavitt  &  Moss 
oind  Jones  vs.  McNamee,  that  when  several 
d^enUants  have  pleaded  separately  the  plain- 
tiff inscribing  in  revision  on  all  these  contes- 
tations must  make  as  many  deposits  as  there 
are  contestations.  Pednaud  &  Perron  7 
Q.  L.  fi.  319,  S.  C.  K.,  1881.  '   ' 

242.  Where  a  plaintiff'  inscribed  in  review 
on  two  contestations  but  made  only  one 
deposit  and  the  defendant  moved  to  dis- 
charged the  inscription  in  consequence  —Held 
that  the  plaintiff  would  be  allowed  to  make 
another  deposit  on  payment  of  costs  of  mo- 
tion, but  the  inscription  would  stand.  McNa- 
mee &  Jones,  4  L.  N.  102,  S.  C.  R.,  1881. 

Distraction  of. 


ing  him  ;  especially    where  ho  alleges 


no- 


^  243.  ..ud^ent  was  rendered  in  Review  in 

wor  of  the  defendant  and  reversing  the  judij- 

I  u,mt  of  first  instance  with  costs  in  the  Cour 

1  i  'JA-tetire  and  in  the  Court  of  Review  against- 
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the  plaintiff,  but  without  saying  "in  favor  of 
the  defendant's  attorney.''  Subsequently  the 
words  dUtraits  en  faveur  de  Ma\tre  A.  X. 
Talbot,  procnreur  du  difendeur  were  added  to 
the  entry  of  the  judgment  in  the  register.  On 
petition  to  have  these  words  erased  as  not 

being  in  conformity  with  the  judgment Held 

that  where  distraction  of  costs  has  been  asked 
for  by  an  attorney  in  his  pleadings  that  the 
judgment  must  be  held  to  have  granted  such 
distraction,  unless  otherwise  expressed  and 
that  even  where  judgment  is  of  a  higher  Court. 
Morency  &  Fournier,!  Q.L.  E.  9,  S.C.R.  1880. 

V.  Execution  will  not  issue  for  whilk  ap 
pral  pexdino. 

244.  While  motion  for  leave  to  appeal 
fro  m  a  judgment  maintaining  a  demurrer  was 
pending  the  successful  party  applied  for  exe- 
cution for  his  costs  which,  after  argument, was 
refused  by  the  prothonotary.  Payette  &  Hat- 
ton.  5  L.  N.  239  S.  C,  1882. 

VI.  In  action  for  damages. 

245.  Where  judgment  for  $1  and  costs  for 
damages  is  rendered  that  means  f  1  also  for 
costs.  Lawrence  &  Hubert  12  R.  L.  109.  S. 
C,  1882. 

VII.  In  action  under  a  lease. 

246.  The  costs  in  an  action  to  set  aside  a 
lease  for  the  violation  of  the  obligations  un- 
dertaken by  the  lease  should  be  taxed  ac- 
cording to  the  amount  claimed.  McConville 
A  Hochelaga  Bank.  11  R.  L.  99.  C.  C,  1881. 

VIII.  Incases  op  admission  without  deposit. 

247.  In  an  insurance  case  there  had  been 
a  reference  to  arbitration,  and  the  sum  of 
$646.10  found  to  be  due  Isy  the  defendant 
company  to  plaintiff.  Plaintiff  sued  for  $1173, 
and  the  defendant  pleaded  acknowledging 
the  amount  found  on  the  arbitration  but 
made  no  deposit.  Judgment  for  the  amount 
admitted  by  plea,  with  costs  against  plaintiff 
after  plea  filed.  DeMartigny  &  The  Water- 
town  Agricultural  Insurance  Co.  4  L.  N.  132, 
S.  C.1881. 

IX.  In  matters  op  expropriation. 

248.  In  a  matter  of  expropriation,  where 
$600  was  awarded  by  judgment  in  excess  of 
that  offered  by  the  commissioners,  the  attor- 
ney's bill  was  taxed  as  in  a  first  class  case  in 
the  Superior  Court.  Grace  in  re  5  L.  N.  119, 
S.  C.  1881. 

X.  Lv  Review. 

249.  Where  a  party  inscribing  in  Review 
discontinues  after  inscription  and  after  fac- 
tum filed  by  respondent,  the  latter  is  entitled 
to  costs  as  of  a  case  before  hearing.  Milloy 
<t  O'Brien,  6  L.  N.,  336,  S.  C.  R.  1883. 


XI.  Liability  of  creditors  for  under  the 

INSOLVENT  ACT. 

250.  Where  proceedings  were  taken  by  the 
assignee  to  an  estate  under  the  Insolvent  Act 
and  which  was  dismissed  and  there  was 
nothing  in  the  estate  to  pay  the  defendant's 
costs,  an  action  against  one  of  the  creditors 
for  his  proportion  of  such  costs  was  main- 
taied.  Poulin  &  Falardeau,  4  L.N.,  317,  C.  C. 
1881. 

XII.  Of  action  en  Bornaoe. 

251.  Action  en  homage.  Defendant's  pro- 
perty ran  from  south  to  north,  and  plaintiff's 
from  east  to  west,  forming  the  boundary  of 
defendants  in  depth  and  of  others  in  the 
same  concession.  The  defendant  who  en- 
croached considerably  on  the  plaintiff's  pro- 
perty claimed  two  boundaries,  one  to  the 
east  and  the  other  to  the  west,  between  two 
of  his  neighbors  and  the  plaintiff's  property 
which  he  pretended  had  always  divided  the 
properties.  Held  that  all  the  costs  of  the 
defendant  should  be  borne  by  the  defendant, 
as  they  were  rendered  necessary  by  his  pre- 
teniions,  and  that  the  costs  of  expertise  and 
bornage  were  the  only  ones  which  should  be 
divided  between  them.  Roy  &  Gaqnon,  1 
Q.  L.  R.207,  S.  C  R.,  1881. 

252.  Les  frais  de  I'instance  en  bornage  ne 
doivent  pas  etie  partages  entre  les  parties au 
litige ;  mais  qu'ils  doivent  etre  aupportes  en 
entier  par  celle  qui  s'estrefusee  h,  un  bornage 
a  I'amiable,  ou  qui  I'a  rendu  impossible  par 
des  pretentions  que  rejette  le  jugement. 
B6langer  &  Giroux,  9  Q.  L.  R.  249,  S.  C, 
1883. 


XIII  Op  action  in  forma  pauperis. 

253.  The  plaintiff,  a  bailiff,  claimed  $8.05 
from  the  defendant  as  the  balance  of  the  cost 
of  the  service  for  her  of  a  subpoena  in  a 
case  in  which  she  was  plaintiff  in  forma 
pauperis,  and  her  action  was  dismisserl.  Held 
that  the  bailiff  was  an  officer  of  justice  and 
bound  to  give  his  service  in  such  cases  free 
of  charge,  but  he  had  a  right  to  recover  his 
disbursements  and  the  amount  allowed  by 
the  tariff  for  travel  was  a  disbursement  for 
which  he  had  a  right  to  judgment.  Dion  Jb 
Toussaint,  7  Q.  L.  R.  54,  C.  C,  1881. 

XIV.  Of  action  withdrawn  or  dismissed 

SAUF  RE0OUR8  must  BB  PAID  BEFORE  PROCBBDINO 

again. 

254.  On  a  demand  or  application  for  dis- 
chargo  from  insolvency  under  the  Insolvent 
Act — Heldih&i  the  costs  of  a  former  petition 
for  the  same  purpose  must  be  first  paid  where 
the  parties  and  proceedings  were  identical. 
OoMer  &  Perkins,  4  L.  N.  299,  S.  C.  1881. 
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XV.  Of  contesting  report  r-t  distribution. 

255.  On  contestation  ofa  report  of  distrition 
where  a  party  was  collocated  for  an  amount 
under  $60,  and  his  claim  was  over  $1000. 
Held  that  the  costs  of  contesting  such  collo- 
cation should  be  taxed  according  to  the 
amount  of  the  claim,  and  not  according  to 
the  amount  of  the  collocation.  Lsblanc  <fc 
Tellier,  11  R.  L.  352,  S.  C.  1882. 

XVI.  Of  dilatory  exception. 

256.  Held  overruling  Martin  &  Foley  (1) 
that  the  costs  of  a  dilatory  exception  for 
security  did  not  depend  on  the  result  of  the 
action  but  were  payable  by  the  plaintiff. 
McLennan  &  Grange,  4  L.  N.  170,  S.  C.  1881. 

XVII.  Of  DiacoNTiNnED  action. 

257.  A  defendant  who  has  obtained  congg 
d£faut  of  an  action  with  costs  .may,  by  peti- 
tion in  a  second  action  for  the  same  cause, 
demand  a  suspension  until  the  costs  of  the 
first  action  are  paid.  Moisan  &  Bcurqeois,  11 
R.  L.  120,  C.  C,  1871. 

XVIII.  Op  enquete. 

258.  Lorsqu'une  des  parties  succombe  sur 
tons  les  faits  qui  ont  fait  la  matiere  de  I'en- 
quete,  quoiqu'elle  puisse  reussir  d'ailleurs  a 
obtenir  jugement,  les  frais  d' enquete  doivent 
etre  mis  a  sa  charge.  Filiatrault  &  Elie,  7 
L.  N.  378,  &  M.  L.  R.  1  S.  C.  R.  66,  1884. 

XIX.  On  DEMtTRRER. 

259.  Where  demurrer  is  pleaded  to  a  por- 
tion of  the  demand  and  maintained  as  pleaded 
the  action  being  good  for  the  balance,  a  fee 
of  $8.00  was  allowed  as  on  a  demurrer  dis- 
missed. Chevalier  &  Cuvillier,  4  L.  N.  306,  S. 
C,  1881. 

XX.  On  motion  for  security. 

260.  The  Plaintiff  in  this  case  resided  in 
Glasgow,  Scotland,  and  the  defendant  filed  an 
exception  dilatoire  to  have  the  proceedings 
stayed  until  security  for  costs  be  put  in,  a 
power  of  attorney  produced  and  a  detailed 
account  filed.  The  exception  was  maintained 
with  costs.    Gray  &  Cleghom,  S.  C.  1884. 

XXI.  PRrviLEOE   FOR. 

261.  The  creditor  who  is  secured  by  hypo- 
thec and  who  takes  a  personal  action  against 
his  debtor  has  no  privilege  for  the  costs 
thus  ii.„urred  on  the  property  hypothecated. 
Bricault  &  Bricault,  11  R.  L.  163,  S.  C,  1661. 

262.  Where  a  defendant  in  an  action  of 
damages  which  has  been  dismissed  with  costs. 
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causes  an  immoveable  belonging  to  the  plain- 
tiff to  be  taken  in  execution  and  sold  by  the 
Sheriff,  he  has  a  right  to  be  collocated  by 
privilege  on  the  proceeds  of  sale  for  his  costs 
of  suit,  as  well  as  for  the  costs  subsequent  to 
judgment.  Tansey  <t  Bethune,  7  L.  N.,  133, 
Q.  B.  1884.  '       ' 

XXII.  Right  to. 

263.  ITie  plaintiff  contested  an  opposition 
filed  by  the  assignee  to  the  insolvent  estate 
of  the  defendant.  The  contestation  was  en- 
tered upon  because  the  assignee  had  admit- 
ted to  plaintiffs  attorney  that  he  did  not 
authorize  the  opposition.  This  was  admitted 
by  opposant,  but  it  appeared  that  the  oppo- 
sition had  been  ordered  by  opposants  part- 
ner and  approved  of  by  opposant.  Review 
from  the  judgment  coniemning  the  plaintiff 
in  the  costs  of  contestation,  on  the  ground 
that  plaintiff  was  justified  by  the  statement 
of  opposant  in  contesting  the  opposition. 
Held  to  be  no  ground  for  revision.  Paquct  d 
Poirier.  5  L.  N.  359,  S.  C.  R.  1882. 

XXIII.  Security  for. 

264.  The  opposants  five  in  number,  of  whom 
three  lived  in  the  United  States,  opposed  the 
sale  of  certain  property  which  had  been 
seized  and  which  they  claimed  belonged  to 
them.  The  plaintiff  and  the  defendant 
appeared  on  the  opposition  by  the  same 
attorneys.  The  defendant  after  notice  to  the 
opposants,  presented  a  petition  to  the  pro- 
thonotary  for  security  for  costs  from  the  three 
absents  opposants,  which  was  granted  with  a 
delay  of  eight  days  only.  The  security  was 
not  furnished  within  the  eight  days,  and  on 
motion  of  the  defendant  the  opposition  was 
dismissed.  The  opposants  inscribed  in  Review 
setting  up  that  they  were  not  bound  to 
give  security  as  oppospnts  ;  that  the  demand 
for  security  could  not  be  made  until  the 
parties  had  declared  Avhether  they  intended 
to  admit  or  contest;  that  the  notice  of 
motion  was  insufficient,  and  that  in  any  case 
the  opposition  could  only  be  disiuissed  with 
regard  to  the  three  residents,  and  not  with 
regard  to  the  other  two  who  resided  in  the 
Province.  Held  that  the  non  resident  oppo- 
sants were  bound  to  give  security,  but  that 
the  delay  granted  them  was  altogether  too 
short,  and  that  the  failure  of  the  absentees  to 
give  security  could  not  affect  in  any  case 
those  who  were  resident.  .Judgment  dismis- 
sing opposition  reversed,  and  one  month 
from  service  of  judgment  allowed  to  the  three 
non  residents  to  put  in  security.  Miller  St 
D4cMne,  8  Q.  L.  R.  18,  S.  C.  R.  1881. 

265.  On  the  contestation  of  a  petition  for 
discharge  under  the  Insolvent  Act  1875.  Held 
that  secunty  could  not  be  demanded  of  a 
foreign  creditor  contesting  as  the  insolvent 
was  the  party  moving.  Hoffer  &  Elliott,  4  L. 
N.  298,8.  C.  1881. 

266.  A  foreign  company  which  has  a  plac« 
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of  business  in  the  Province  of  Quebec  is  not 
bound  to  give  security  for  costs  in  an  action 
instituted  in  this  Province.  Victoria  Mutual 
Fire  Insurance  Co.  &  Carpenter.  4  L.  N.  351, 
S.  C.  1881.  ' 

267.  Defendant  against  whom  attachment 
before  Judgment  was  issued,  though  an  absen- 
tee, was  not  bound  to  give  security  for  the  costs 
occasioned  by  his  petition  to  Court.  Hutchins 
&  Ingram/!,  12  K.  L.  671,  S.  C.  1881. 

268.  Where  the  defendant  by  dilatory 
exception  asked  for  security  for  costs  which 
was  put  in  accordingly — Held  that  he  was 
entitled  to  costs  of  his  exception  indepen- 
dently of  the  result  of  the  action.  McLennan 
&  Grange  4  L.  N.  170,  S.  C.  1881. 

269.  The  plaintiff,  a  non  resident  contested 
the  collocation  and  privilege  of  the  opposant 
who  was  a  resident  of  the  province  of  Quebec, 
and  thereupon  the  opposant  asked  for  secu- 
rity tor  costs.  Held  that  notwithstanding 
the  authority  of  Webster  &  Philbrick,  that  the 
plaintiff  should  give  security  to  the  opposant. 
La  Soctete  anonyme  des  glaces  etproduits  chi- 
miques  de  St.  Gnhain  &  Cie  &  Giberton.  26 
L.  C.  J.  246.  L.  C.  1882. 

270.  The  plaintiff,  a  corporation  created 
under  the  laws  of  the  state  of  New  Jersey, 
brought  action  agamst  the  defendant  and 
was  met  by  a  demand  for  security  for  costs. 
Plaintiff  demurred  on  theground  that  they  had 
an  office  and  place  of  business  in  the  province. 
Held  that  they  were  nevertheless  bound  to 
give  security.  The  Singer  Manufacturing 
Co.  &  Beaucage.  8  Q.  L.  K.  354.  S.  C.  1882. 

271.  Where  opposition  was  filed  to  a  sei- 
zure of  a  right  of  use  and  habitation  on  the 
gi-ound  that  it  was  unattachable  and  the  op- 
position was  dismissed.  Held  that  such  right 
waa  a  real  right,  and  as  such  required  a  depo- 
sit of  $40  in  review,  under  497  C.  C.  P.  (1) 
Go^ilet  &  Gagnon  8  Q.  L.  R.  208,  8.  C.  R.  1882. 

272.  An  action  will  be  dismissed  for  failure 
to  comply  with  an  order  to  give  security  for 
costs,  notwithstandig  that  the  case  was  only 
returned  into  Court  for  costs.  East  Hampton 
Bell  &  Grose.  6  L.  N.  22.  8.  C.  1882. 

273.  Dans  cette  cause  le  Bref  etait  rappor- 
table  le  9  Mai,  la  motion  pour  cautionnement 
a  6te  signifiee  le  2  et  produite  et  presentee  le 
10  du  meme  mois.  Granted.  Marcotie  &  Des- 
coteau,  5  L.  N.  336.  8.  C.  1882. 

274.  Dans  cette  cause  le  Bref  etait  rappor- 
table  le  22  Septembre,  la  motion  pour  cau- 
tionnement a  ete  signifiee  le  25  du  meme 
I  ..ois.  Et  la  Cour  ne  siegeant  pas  du  25  Sep- 
tembre au  2  Octobre,  la  motion  fut  presentee 


(1)  Ihis  review  cannot  be  obtained  imtil  the 
party  demanding  it  has  deposited  in  the  office  of 
the  prothouotoi-j  of  the  court  which  rendered  the 
judgment,  and  within  eight  days  from  the  date  of 
such  judguieut,  tile  suui  of  twenty  dollars  if  tiie 
amount  of  the  suit  does  not  exceed  four  hundred 
dollars,  or  of  forty  doUai-s,  if  the  amount  of  the  suit 
exceeds  foiu-  huiidi-ed  dollars  ;  or  if  it  be  a  real 
action.    497  C.  C.  P. 


le  2  Octobre,  premier  jour  du  te  -me.  Rejected. 
Giles  &  O'Haro..  5  L.  N.  336.  S.  C.  1882. 

275.  The  plaintiff  alleging  himself  as  of  the 
city  and  district  of  Montreal  sued  in  his 
quality  of  Receiver  duly  appointed  by  judg- 
ment of  the  court  of  chancery  for  Ontario  to 
the  Niagara  District  Mutual  Fire  Insurance 
Co.,  carrying  on  business  in  the  Provinces  of 
Ontario  and  Quebec.  Motion  for  security  and 
judgment  as  follows — Considerant  qu'il  ap- 
pert  par  la  declaration  on  cette  cause  que  la 
compagnie  appelee  la  "  Niagam  District  Mu- 
tual Fire  Insurance  Company  "  pour  et  dans 
I'interet  de  laquelle  le  demandeur  is  quality 
poursuit  la  pr6sente  demande,  n'a  pas  d'6ta. 
blissement  en  cette  province.  Accorde,  &c. 
Giles  &  Chapleau.  5  L.  N.  373.  S.  C.  and 
Giles  &  Jacques,  lb.  and  27  L.  C.  J.  182.  1882. 

276.  Where  security  for  costs  is  asked  for 
by  motion,  the  motion  must  be  made  within 
four  days  after  the  return  of  the  writ  or  the 
production  of  grounds  of  intervention.  Cana- 
dian Bank  of  Commerce  &  McGauvran,  5 
L.  N.  128,  8.  C.,  1882. 

277.  A  non  -  resident,  plaintiff  contesting 
the  collocation  of  an  opposant,  is  bound  to 
give  security  for  costs.  Societe  anonyme  des 
Glaces  &  Giberton,  5  L.  N.  94,  8.  C.^  1882. 

278.  If  a  plaintiff  is  domiciled  m  Quebec 
when  he  institutes  his  action,  but  afterwards 
during  the  pendency  of  the  suit  removes 
into  another  country,  the  defendant  must 
make  his  motion  for  security  and  costs  within 
four  days  from  the  time  he  obtains  certain 
knowledge  of  the  departure.  Hunter  &  Ren- 
nie,  28  L.  C.  J.  252,  S.  C,  1883. 

279.  It  it  is  not  sufficient  that  motion 
for  power  of  Attorney,  and  security  for  costs 
be  served  stamped  and  filed  within  the  four 
days  from  return  of  suit,  it  must  also  be  pre- 
sented within  that  delay  either  before  the 
Court,  if  sitting,  or  a  judge  in  chambers,  or 
the  prothonotary.  Potter  v.  McDonald,  10 
Q.  L.  R.  101,  8.  C,  1883. 

280.  A  motion  for  security  of  costs  may  be 
presented  after  the  expiration  of  four  days 
from  the  return  of  the  writ  of  simimons,  if 
notice  thereof  has  been  given  within  four 
days.  Bowker  Fertilizing  Co.  &  Cameron, 
7  L.  N.  214,  Q.  B.,  1884. 

XXIV.  Taxation  of. 

281 .  As  to  proportion  of  costs  taxable  against 
plaintiff  on  discontinuance  of  proceedings 
against  one  of  three  defendants,  who  has  se- 
vered in  his  defense  from  the  other  two  de- 
fendants who  plead  jointly.  Ives.  v.  Seeg- 
miller.  6  L.  N.  84, 8.  C.  1883. 

282.  When  the  judgment  is  for  principal 
and  costs,  and  the  principal  is  less  than  $100 
the  amount  of  the  costs  will  be  determined 
if  interest  has  accrued  so  as  to  malce  the  to- 
tal over  one  hundred  dollars,  according  to 
the  total  amount  nf  snoh  pvincipa.!  and  inte- 
rest, though  the  exact  amount  of  the  inte- 
rest be  not  determined  by  the  judgment. 
Lemay  &  Boissinot.  10  Q.  L.  R.  90,  S.  C. 
1883. 
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282.  On  tlie  revision  of  a  bill  of  costs  aris- 
ing out  of  the  appointment  of  a  seiiuestra- 
tor  for  which  the  tariff  makes  no  provision  it 
was  taxed  as  in  the  class  of  appointments  of 
tutor  or  curator.  McLean  &  Phillips.  7  L. 
N.  246,  S.  C.  1884. 

283.  Articulation  of  facts  being  filed  on  an 
exception  to  the  foim  which  raises  questions 
of  fact  the  costs  occasioned  by  such  articula- 
tions will  be  taxed  in  the  bill.  George  & 
Canadian  Pacific  Railway  Company.  12,  R.  J^. 
632,  S.C.  1884. 

XXV.  Where  defendant  is  insolvent. 

284.  Action  against  an  inso'vent  who  had 
not  obtained  his  discharge,  for  a  debt  incur- 
red previous  to  the  assignment.  Judgment 
granted  but  without  costs.  Laurent  d;  Th<- 
riault.A.  L.  N.  373.  S.  C.  1881. 
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XXVI.  Where  objection 
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285.  Where  on  the  contestation  of  a  Hers 
,misi  declaration  the  Court  of  Revision  deci- 
ded that  the  Court  of  first  instance  was  witii- 
out  jurisdiction,  and  dismissed  the  contesta- 
tion, no  costs  were  awarded  as  both  i)artie< 
had  acquiesced  in  it.  Lapointe  &  BManaer. 
7.Q.L.R.  316.  S.C.  1881. 


XXVIl.    Where 

PRO  TANTO. 


Opposition    maintained 


286.  Where  an  opposition  founded  on  par- 
tial payments  was  maintained  as  to  such  pay- 
ments and  judgment  reduced  accordingly. 
Held  following  Grange  &  McDonald,  that 
each  party  would  pay  his  own  costs.  Thibault 
d:  Fontaine,  7  Q.  L.  R.  320,  S.  C,  1881, 


COTISATION. 

I.  By  Church  P'abriques,  see  CHURH  FA- 
BRIQUES. 

II.  By  Municipal  Corporations,  see  MUNI- 
CIPAL CORPORATIONS. 


COUNCIL  OF  THE  BAR— See  BAR. 


COUNSEL. 
I.  Fbk8  op,  see  ADVOCATES. 


COUNTY  COUNCIL. 
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anti  cleaning  of  the  buililing  for  seventeen 
years,  and  for  furniture  provided  for  the  same 
under  C.  .S.  L.  C,  Cap.  24,  Sec.  26,  8.  S.  5, 
which  authorizes  the  Council  to  pass  a  by-law 
for  the  acquisition,  construction  and  mainte- 
nance of  an  office  for  the  registration  of  deeds, 
and  of  a  fire  proof  vault.  Plaintiff",  however, 
had  only  recently  discovered  this  provision, 
and  according  to  his  own  admission,  liad  no 
thought  of  making  any  claim  on  the  Council 
when  ho  rendered  the  services,  <tc.  Action 
dismissed.  Chartrand  <k  Corp.  of  County  of 
St.  John.  6  L.  N.  83,  S.  C.  H.,  1883. 


COUNTY  TAXES 

I.  Imposition  ok. 

288.  The  Corporation  of  the  County  of  Ho- 
chelaga,  being  compelled  to  i)rovide  for  the 
payment  of  certain  costs  incurred  in  suits  to 
which  the  Corporation  was  a  party,  adopted 
a  resolution  imposing  a  tax  on  the  several 
niunicipalities  within  tlie  Coumy,  in  propor- 
tion to  the  assessed  value  of  their  real  pro- 
perty in  order  to  cover  the  debt.  To  an  ac- 
tion against  the  defendant,  one  of  the  muni- 
cipalities so  charged  with  a  {)0i  tion  of  the 
debt,  it  was  pleaded  that  a  tax  cannot  be 
imposed  by  the  County  Council  otherwise 
than  by  by-law,  and  that  the  attempt  of  the 
plaintiff,  corporation,  to  impose  such  tax  by 
resolution  was  illegal.  The  Court  maintained 
the  defence.  Corporation  of  County  of  Hoche- 
laga  and  Corporation  of  Villaqe  of  C6te  St. 
Antoine.  6.  L.  N.  119.  and  27  L.  C.'R.  177.  C. 
C.  1883. 


COUPONS. 

I.  Interest  on. 

II.  Possession  of  during  litigation. 

I.  Interest  on. 

289.  Interest  runs  on  the  interest  coupons 
of  railway  debentures  from  the  dates  on 
which  they  respectively  fall  due,  without  the 
necessity  of  putting  the  debtor  m  demeure. 
Desrosiers  &  The  Montreal  Portland  &  Bos- 
ton Railway  Company.  28.  L.  C.  J.  1.&6 L  N 
388.  S.  C.  R.  1883. 

II.  Possession  op,  during  litigation. 


290.  On  motion  of  the  owner  of  bonds  with 
conpnna  attached,  the  Court  will  nrdor  such 
coupons  as  are  not  in  litigation  in  the  appeal 
to  be  detached  by  the  Clerk  of  the  Court  and 

^  ..      ^       .o     .,       delivered  over  to  the  party  moving.  .jtfo»i!rflaZ 
287.  The  registrar  of  the  Co.  of  St.  John  \N.&B.  Rly.  Co.  and  Hochdaqa  Bank,  27  X 
brought  action  for  $935,  for  the  heating,  care  C.  J.  164,  Q.  B.  1883. 
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COURT  HOUSE  TAX. 
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COURTS. 

I.  Discretion  of  in  fkivolous  matters. 

291.  Whoro  opposition  was  brought  to  a 
seizure  for  a  witness  tax,  on  the  ground  that 
the  execution  should  have  issued  as  in  the 
lowest  class  of  case  in  the  Circuit  Court,  that 
it  would  only  have  cost  30  cents  instead  of 
f  3.50,  and  in  that  any  case  there  was  an  error 
of  ten  cents.  Held  reversing  the  judgment 
of  the  Court  of  Review  and  restoring  that  of 
the  iSuperior  Court  which  dismissed  the  oppo- 
sition, that  the  opposition  was  projierly  (Us- 
missed  as  frivolous  and  for  an  insignificant 
amount  and  the  Court  had  discretion  so  to 
decide.  Cote  A  Samson,  8  Q.  L.  R.,  357,  Q.  B. 
1882.  '       (t 


;  not  made  for  )>reviou8  indebtedness,  or  if  they 
I  were  not  hold  by  virtue  of  a  transfer  of  a 
j  receipt  of  a  cove  keeper,  or  by  the  keeper  of 
j  any  wharf-yard,   harbour  or  other  place,  or 
I  upon  a    specification  of   timber   deposited 
I  in  a  cove  wharf,  yard,  harbour,  warehouse, 
I  mill  or  other  place   in  Canada  within   the 
I  meaning  of  the  said  Act  and  that  to  acquire 
I  a  lien  under  Arts.  1745-1966-1967.  C.  CV  (2) 
then  must  be  an  actual  delivery  or  posses- 
sion of  the  property  pledged,  or  of  some  docu- 
ment in  use  in  the  ordinary  course  of  business 
entitling  the  bearer  thereof  to  claim  posses- 
sion of  such  property.  Hoss  &  Mohons  Bank. 
2.  Q.  B.  R.  82.  Q.  B.  1881. 


COVE  RECEIPTS. 

I.  Possession  of. 

292.  Appellants  seized  on  the  river  St.  Mau- 
rice as  belonging  to  the  St.  Mjiurice  Lumber 
Co.  (defendants)  5892  pine  logs.  Kespond- 
ants  filed  opposition  afiii  d'annuller  by  which 
they  claimed  a  lien  on  the  logs  in  \'irtue  of 
three  writings,  sous  neing  privi  by  which  the 
St.  Maurice  Lumber  Co.  transferred  the  logs 
to  respondants  by  way  of  pledge  for  advances. 
Held  that  banks  cannot  acquire  a  lien  on  logs 
under  the  Banking  Act.  34  Vic.  Cap.  5,  S.  S. 
46  and  47  ( I )  if  the  pledge  of  these  logs  was 


(1)  Ihe  bank  may  acijuiie  lunl  lioldauy  cove  receipt 
or  any  receipt  by  a  cove  kepper,  or  by  the  keeper  of 
any  whart,  yard,  harbour  or  other  place,  any  bill  of 
lading,  any  specification  of  timber,  or  any  receipt 
given  for  cereal  gi-.iius.goods,  wares,  or  merchandize, 
stored  or  <ieix)9ited,  in  any  oove,  wharf,  j^ard,  lumber 
warehouse,  mill,  or  other  place  in  Canada  or  shipix'd 
m  any  vessel  or  delivered  to  any  carrier  for  carnage 
from  any  place  whatever  to  any  part  of  this  dominion, 
or  through  the  same  or  on  the  watew  bordering  there- 
on, or  from  the  same  to  any  other  place  whatsoever  and 
whether  such  cereal  grahis  are  to  be  delivered  upon 
such  receipt  in  siHicies  or  converted  into  ttour  as  col- 
lateral secimty,  or  for  the  due  payment  of  any  bill  of 
exchange  or  note  discounted  by  such  bank  in  the 
recular  course  of  its  banking  business,  or  upon  anv 
debt  which  may  become  duo  to  the  bank  under  anv 
credit  opened  or  liability  incurred  by  the  bank  for 
or  on  behall  of  the  holder  or  owner  of  such  bill  of 
lading,  specification  or  receipt,  or  for  any  other  debt 
to  become  due  to  the  bank,  and  such  bill  of  ladiuir 
specification  or  receipt  being  so  acquired,  shall  vest  m 
the  bauk  h-om  the  date  of  the  acquisition  thereof  all 
the  nght  and  lUle  of  tlie  last  previous  holder  thereof, 
ind  if  such  holder  be  the  .igeiit  of  the  owner,  within 
the  meaning  of  the  59  Cap  of  the  C.  S.  of  the  late 
Provmce  of  Canada,  then  all  the  rightaudtitleof  the 
owner  thereof,  to  or  in  such  cereal  grains,  goods,  wares 


CREDITOES. 

L  Contracts  made  in  fhauu  of  .S'««  CON- 
TRACTS. 

IL  Are  liable  individually  for  costs  in- 
curred ON  behalf  op  Insolvent  Estatk, 
WHERE  NO  ASSETS,  See  COSTS. 


or  mercliandize,  subject  to  his  riglittohave  the  same 
retranslerred  to  him,  if  such  bill,  note  or  debt  be  paid 
when  due,  and  in  the  event  of  the  nou  payment  of 
such  bill  or  note  or  debt  when  due,  such  bank  may 
sell  the  said  cereal  grains,goods,  wares  or  merchandize 
and  retain  the  net  proceeds,  or  so  much  thereof  as 
will  be  equal  to  the  amount  due  to  the  bank  upon 
such  bill  or  debt  or  note,  with  interest  and  costs, 
returning  the  overi)lus.  if  any,  to  the  person  from 
whom  such  interest  was  aw^uired  by  the  bank. 

47.  No  transfer  of  any  such  bill  of  lading,  speciti- 
cation  ot  timber,  or  receipt  shall  be  made  under  this 
Act  to  secm-e  the  payment  of  any  bill,  note  or  debt, 
unless  such  bill,  note  or  debt  be  negotiated  or  con- 
tracted at  the  time  of  the  acquisition  thereof  by  the 
baiik,  or  ujwn  tlie  uudeistanding  that  such  bill  of 
lading,  specification  of  timber  or  receipt  would  be 
transferred  to  the  bank,  but  such  bill,  note,  or  debt 
may  be  renewed,  or  the  time  for  the  payment  thereof 
extended,  ivilnout  affecting  such  secunty . 

(2)  1745.  Bills  of  lading,  warehousekeeper's  or 
wharhngers  receipts  or  orders  for  delivery  of  goods, 
bills  ot  inspection  of  potash  or  pearlasli,  and  all  other 
documents  ustfd  in  the  ordinary  courae  of  business 
as  proof  of  the  possession  or  control  of  goods,  or  pur- 
porting to  authorize  either  by  endorsement  or  by 
dchvery,  the  possessor  of  any  such  document  to 
transfer  or  receive  tne  goods  thereby  represented,  are 
deemed  documents  of  title  within  the  provisions  of 
this  chapter. 

1966.  Pledge  Ls  a  contract  by  which  a  thing  is 
placed  in  the  hands  of  a  creditor,  or,  being  already 
m  his  possession,  is  retahiedbyhim  with  the  owners 
consent,  m  security  for  his  debt.  The  thing  may  be 
given  either  by  the  debtor  or  by  a  third  person  in 
his  behalf.  ^• 

1967.  Immoveables  may  be  pledged  uixm  such 
tcnus  and  conditions  as  may  be  agreed  upon  between 
the  parties.  If  no  .special  agi'eement  be  made,  the 
fruife  are  irapute.d  f\m.  \n  pHyment  of  iutctcst  upon 
the  debt  anu  aftenvards  upon  tlie  principal.  It  no 
mterest  be  payable,  the  imputation  is  made  wholly 
upon  the  pnucipal.  The  pledge  of  immoveables  is 
subject  to  the  rules  contained  in  the  fohowing  chap- 
ter, m  so  far  as  they  can  be  made  to  apply. 


F  See  CON- 
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I.  Abduction. 

II.  Act  coNOEnxiNO  fuoitive  offendkr."i C. 

4445.  VIC.  CAP.  69  and  4.5  VIC.  CAP.  '2\. 

HI.  Act  respectinu  the  dutie.s  op  .justices 
OF  THE  Peace  out  of  Se.ssion.s  in  hklation  to 

SUMMARY  convictions  AND  ORDERS. 

IV.  Assault. 

V.  .Autre  foi.s  acquit, 

VI.  Bail. 

VII.  BlOAMY. 

VIII.  Crime.s  on  the  Seas. 

IX.  Deposition  of    deceased    in    murder 

CA.SGS. 

X.  DisoHAHOE  OK    prisoner  after   convic- 
tion quashed. 

XI.  Error. 

XII.  Evidence. 

XIII.  False  pretences. 

XIV.  Indiqtment. 
Defects  in. 
For  forgery. 

For  receioing  stolen  goods. 
For  wounding  with  intent. 
Signing  of.  '    ■ 

XV.  Larceny, 
By  bailee. 

XVI.  Libel. 

XVII.  Mailino  Obscene,  Illeoal,  or    thkr 
fraudulent  matter. 

XVIII.  Manslaughter. 

XIX.  Neglecting  to  provide  for  wipe  &c. 

XX.  Nuisance. 

XXI.  Offences  AOAUfST  the  person. 

XXII.  Penalty. 
XXIIL  Perjury. 

XXIV.  Plea  of  right. 

XXV.  Plea  of  title. 

XXVI.  Prevention  of  Crimes  Acts. 

XXVII.  Procedure. 

XXVIII.  Procedure  Amendment  Act 

XXIX.  Rape. 
Attempt  to  commit. 

XXX.  Receiving  stolen  goods. 

XXXI.  Reserved  Case. 

XXXII.  Speedy  trial  See  C.  47  VIC 
41. 

XXXIII.  Variance    detweex    indictment 
AND  conviction. 

XXXIV.  Venue. 

XXXV.  Verdict. 

XXXVI.  Writ  op  error. 
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of  L.  D.,  in  the  property  clescribod  by  a  nota- 
rial copy  of  the  deed  inciitionod  in  the  indiot 
ment.  objection  was  taken  to  this  and  main- 
tained. It  was  then  attempted  to  prove 
verbally  that  she  had  an  interest  worth 
|10,00()  in  property  genoraily.  ( )n  a  reserved 
case  the  Court  said — I  am  inclined  to  think 
that  the  indictment  .should  set  forth  the 
interest  of  the  woman  in  tho  property.  It  ii 
a  substantial  fact  which  the  prisoner  has  a 
right  to  rebut.  lie  cannot  do  this  unless  he 
is  told  what  tho  interest  i.s.  But  there  can 
be  no  doubt  that  vhen  tho  interest  is  set 
forth  in  tin;  indictment,  as  it  is  in  this  case 
the  prosecution  must  prove  it  as  laid.  The 
verbal  evidence  of  an  interest  in  property 
generally  cannot  sustain  this  indictment. 
Regina  d-  Kay  lor,  4  L.  \.  196  &  I  Q.  B.  R 
364  Q,  B.,   1 881,  &  26  C.  .J.  .36,  Q.  B.,  1 88 1. 

294.  But  on  a  second  point  reserved Ileld 

that  it  was  not  necessary  for  the  prosecution  to 
prove  the  knowledge  of  tho  prisoner  a.s  to  the 
interest  of  L.  D.  There  were  two  categories 
in  Sec.  .54  ol'  the  Statute,  32-.33  Vic,  Cap.  20 
(I )  under  which  the  indictment  was  brought. 
First,  there  was  the  case  of  a  woman  of  any 
age  possessing  property  abducted  "  from 
motives  of  lucre."  If  the  prisoner  had  been 
indicted  for  this  offence  it  would  have  been 
necessary  to  establish  the  motive,  and  to  do 
this  some  proof  and  knowledge  on  his  part, 
or  at  all  events  belief  would  probably  be 
required.  But  the  indictment  was  imderthe 
second  disposition  of  the  section  which  did 
not  require  that.    lb. 


CAP. 


I.  Abduction. 

293.  Prisoner  was  for  that  he  "did 
"feloniously  and  fraudulently  allure,  take 
"  away  and  detain  one  L.  D.  out  of  the  pos- 
"  session  and  against  the  will  of  her  father 
"  .1.  B.  D.,  he,  the  said  J.  B.  D.,  having  then  the 
"  lawful  care  and  charge  of  the  said  L.  D., 
"  then  being  under  the  aire  of  twenty  one 
"  years  and  having  a  certain  legal,  absolute 
'  and  present  right  and  interest  in  the  follow- 
"  ing  described  property,  ttc"  Then  follow- 
ed the  description  of  the  property,  &c.  The 
prosecution  attempted  to  prove  the  interest 


(1)  Where  any  woman  of  any  age  has  any  interest, 
whether  legal  or  equitable,  present  or  future,  abso- 
lute, oonditional  or  eontingeut  in  any  real  or  personal 
estate,  or  is  a  presumptive  heiress  or  co-heiress  or  pre- 
sumptive ni'xt  of  kin,  or  one  ol  the  presumptive 
next  of  kin  to  any  one  having  such  interest, 
whoever  from  motives  of  lucre,  takes  away  or 
detains  such  woman  against  her  will,  with  intent  to 
many  or  carnally  know  her,  or  to  cau.se  her  to  be 
married,  or  carnally  known  by  any  other  pewon  ;  and 
whosoever  fraudulently  allures,  takes  away  or  detains 
such  woman  being  under  the  age  of  t^venty-oiie  years, 
out  of  the  j)ossession  and  against  tlie  will  of  lier 
father  and  mother  or  of  any  otlier  person,  liaving  the 
lawful  care  or  charge  of  her,  with  nitent  to  marrj-  or 
carnally  know  her,  or  to  cause  her  to  be  married  or 
carnally  known  by  any  other  jiei'son,  is  guilty  of 
felony  and  shall  be  liable  to  be  imprisoned  in  the 
penitentiaiy,  for  any  term  not  exceeding  fourteen 
years,  and  not  le.s.s  than  two  years,  or  to  be  impri- 
soned in  any  other  gaol  or  place  of  confluement  for 
any  term  less  tiian  two  years,  with  or  without  hard 
labour,  and  whosoever  shall  be  convicted  of  any 
offense  against  this  section,  shall  be  incapable  of 
taking  any  estate  or  interest,  legal  or  equitable,  in 
any  real  or  peraonal  property  of" such  woman,  or  in 
which  she  lias  any  such  interest,  or  which  shall  come 
to  her  as  .such  heiress,  co-heiress  or  next  of  kin  as 
aforesaid  ;  and  if  any  such  marriage  as  aforesaid 
sliiiU  have  tnkm  l^h.,v,  sn.-li  proi)rrty  slmll,  upc:: 
such  conviction,  be  settled  in  such  manner,  as  tlie 
Court  of  Chancery  in  Ontario,  the  Supreme  Court  of 
Novp  '~.  -a,  or  New  Brunswick,  or  the  Superior 
Cour  !■  nebec,  shall  appoint,  upon  any  informa- 
tion ai  lit  of  the  Attorney  G';,  "^1  for  the  Pro- 
vince  in  ...»ich  the  property  is  situ^.-a. 
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Act    IIESPRCTJNO    THK    DCTIIW    of    JCSTIrES    OF 

TUB  Peacb  out  of  Session  in  relation  to  sum- 
mart  CONVICTIONS  AND  OUDERS. 

Her  Miijpsty,  l)y  unci  with  tho  n<lvicp  ntnl 
consent  of  the  Seimtc  nnd  House  of  CommoiiH  of 
Cftnadis  enacts  us  tbllows  :— 8.  til  of  C.  ;il  of  the 
Aft  iinsseil  in  tlic  Session  hclil  in  the  tliirty  Kceonil 
and  thirty  tliiril  years  of  Her  Majesty's  ni'j^n,  inti- 
tuled "An  Act  rcaiR'ctinf,'  the  (hities  of  Justiies  of 
the  Peace  in  rchition  to  suiuninry  convictioiiH  md 
orders"  as  amended  liv  tlii'  Acts  thirty  third  Vict. 
u.  27  and  fortieth  Vict.  c.  '.'",  is  h'erehy  furtlier 
amended  ))y  adding  the  following  sulj-scction  there- 
to :— 

"  In  all  cases  of  apjK>al  jirovided  for  liy  this  Ai't, 
all  appeals   from  the  de<'iKion   of  the   S'tiiien<liiirv 
Magistrate  or  of  any  Justice  or  Justices  of  the  I'eace 
for  the  Districts  ofMu.skoka  and  Parry  Sound  in 
the  Province  of  Ontario,  shall  lie  to,  and   may  he  ' 
brought  before  and   heard  and   determined  by  the 
Court  of  General  Sessions  of  the  I'eaci'  for  the  County 
of  Simeoc  in  the  Haiti  Province  :  all  appeals  from  the 
decision  of   the  Sti|H'ndiaiy   Mai/istrat(!  or  of  any 
Justice  or  .histices  of  the   Peace,  7br  the  provisional 
County  of  Ilaliburton  in  the  said  Provimc,  .shall  lie 
to  and' may  be  brought  before  and  heard  and  deter- 
mined  bv  the  Court  of  tieneral  Sessions  of  the  Peace 
for  the  County  of  Victoria,  in  the  said  Province  ;  all 
appeals  from  the  lieuision  of  the  Stiiiendiar\'  Magis- 
trate or  of  any  J  ustice  or  Justices  of  the   Peace  for 
the  District  of  Thunder  Buy,  in  the  said  Province, 
shall  lie  to  and  may  be  brought  before  and  heard 
and  determined  by  the  Court  of  General  Sessions  of 
the  Peace  for  the  District  of  Algoma,  in  the  said 
Province  ;  and  all  appeals  from  the  decision  of  the 
Stipendiary  Magistrate  or  of  anv  Justiee  or  Justices 
of  the  Peacit  for  the   District  of  Nipi.ssing,  in  the 
.said  Province  shall  lie  to  and  mav  be  brought  before 
and  heard  and  determined  by  the  Court  of  General 
Sessions  of  the  Peace  for  the  County  of  Renfrew"" 
C.  47,  Viet.  Cap-  43,  S.  1.  Sec.  71  of  the  said  Act  as 
amended  by  the  Act  37  Viet.  C.  27,  is  hereby  fur- 
ther amended  liy  adiling  thereto  the  following  as 
sub-section  two  :— 

All  returns  umler  this  section  of  i-onvictions  luul 
in  the  District  of  Muskoka  and  Parry  Sound,  in  tlw^ 
Province  of  Ontaiio,  shall  be  made  to  the  Clerk  of 
the  Peace,  for  the  County  of  Sinicoe,  in  the  said  Pro- 
vince ;  all  returns  of  convictions  had  in  the  Provi- 
sional County  of  Haliburton,  in  the  said  Provinc^e, 
to  the  Clerk  of  the  Peace  tor  the  County  of  Victoria, 
in  the  said  Province,  all  returns  of  convictions  had 
in  the  District  of  Tlmndcr  Bav,  in  the  said  Province, 
to  the  Clerk  of  the  Peace,  for  the  District  of  Algoma, 
in  the  said  Province,  and  all  returns  of  convictions 
had  in  the  District  of  iVipi.ssiug,  in  the  said  Pro- 
Tince  to  the  Clerk  of  the  Peace,  for  the  County  of 
Renfrew,  in  the  said  Province.   See.  2. 

This  act  shall  not  apply  to  any  ajijieal  in  i-espeet  of 
•  conviction  had  before  the  jiassing  thereof. 


IV.  AsSAtJI.T. 

296.  A  prisoner  accused  of  assault  with 
intent  will  be  found  guilty  of  simple  assault. 
Rtgina  Jk  O'Neil,  11  R.  L.  334,  Q.  B.  1881. 

V.  AniRB  FOIS  ACQUIT. 

296.  Where  the  prisoner  had  been  put  on 
hit  trial  on  an  indictment  contain-'!ig  six 
counts  charging  liiui  with  shooting  with  intent 
to  kill  and  murder,  and  was  found  guilty  on 
the  first  count,  which  verdict  was  afterwards 
set  aside  on  a  reserved  case  on  the  ground 
that  the  indictment  as  far  as  said  count  on 
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wliich  the  prisoner  wa«  tried  was  concerned 
was  bad — Held  tliat  ho  could  not  bo  tried 
again  on  tho  sanio  indictment  as  all  the  dif- 
f<'reiit  counts  n-forred  to  tlio  same  act  of 
shooting.  Pri.soner  discharged  on  plea  of 
autrefois  acquit.  Regina  k  Bulmer,  5  L.  N. 
92,  Q.  B.  1881. 

VI.  Sail. 

297.  The  prisoner  was  arrested  under  the 
Post  Office  Act  187.')  charged  with  having 
stolen  a  letter  containing  money  from  The 
liuobeo  Post  ( )fflce.    Tho  proof  showed  that 
ho  liud  taken  seven  other  letters  as  well.   Un 
ftpi)lication  for  bail — Per  curiam  :  Ijo.  regie  en 
pareille  mntiere  a  ete  ainsi  fonnulee  par  le 
Ju</e  Power,  dans   la  cause    Exp.   Maguire  : 
"It  is  laid  down  as  law  bv   tlie  most  disting- 
uished judges  in  England  that  the  principle 
upon  which  a  jiarty  comznitted  to  take  his 
trial  for  an  offence  may  be  bailed  is  founded 
chiefly   upon   the    l(>gal    probability  of  his 
appearing  to  take  his  trial ;   that  such  proba- 
bility does  not  in   contemplation  of  law  exis 
whore  a  crime  is  of  the  highest  magnitude, 
the  evidence  in  support  of  the  charge  strong 
and  the  punishment  the  highest  known  to 
the  law."'     Dans  I'espece  aotuel  la  preuve  est 
positive  et  directe,  le  crime  tr^s  grave,  et 
quoique   la  punition  imposes  par  le   statut 
ne  soit  pas  "  the  highest  known  to  the  law,  " 
elle  est  tres  severe  :  emprisonnement  dans  le 
penitenoier  pour  la  vie  ou  pour  pas  moins  de 
cinq  an.s.  Huot  Exp.  8  Q.  L.  R.  28,  Q.  B.  1882 

VII.  Bigamy. 

298.  On  a  trial  for  bigamy,  the  Crown 
having  established  the  facts  of  the  husband's 
two  marriages,  it  is  for  the  prisoner  to  show 
the  absence  of  the  first  wife  during  seven 
years  preceding  the  second  marriage  ;  and 
where  such  absence  is  not  proved,  it  is  not 
incumbant  on  the  Crown  to  establish  the  pri- 
soner's knowledge  that  the  first  wife  was 
living  at  the  time  of  the  second  marriage. 
Eegina  d-  Dwyer,  27  L.  C.  J.  201,  &  6  L.  N.  66, 
Q.  B.,  1883. 

VIII.  Crimes  on  seas. 


299.  The  prisoner,  second  mate  of  the  Star 
of  England,  was  tried  before  the  Court  of 
Queen's  Bench,  Quebec,  on  an  indictment  for 
manslaughter.  He  had  illtreated  on  the  high 
seas  a  seaman  of  the  name  of  McK.  so  griev- 
ously that  he  had  to  be  put  on  shore  at 
Kamouraska,  where  he  died ;  his  death,  accor- 
ding to  medical  testimony,  having  been  accel- 
erated by  the  illtreatment  he  had  received.  On 
a  reservedcase,/t«/d  that  in  order  to  prove  that 
a  steamer  upon  which  a  crime  has  been  com- 
mitted was  a  British  steauiei . '  t,  was  not  neces- 
sary to  file  the  register  of  the  steamer,  and  it 
is  sufficient  to  establish  that  she  sailed  under 
the  British  flag.  Regina  &  Moore,  2  Q.  B.  R., 
62,  Q.  B.,  1881. 
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3(X).  But  where  a  person  dies  in  this  Pro- 
vinoa  from  illtreatment  received  while  on 
board  of  ship  at  sea,  the  trial  for  inaUHlaugh- 
tor  of  the  author  of  such  illtroatmont  must 
take  place  in  the  district  where  death  on- 
suetl,  and  not  in  the  district  where  the  ac- 
cused was  arrested.  lb. 

IX.  DkPOSITION  of  DEOBASED  FN  MURDER  CASES 

301.  On  a  trial  for  murder,  the  Crown  pro- 
posed to  put  in  the  examination  of  the  de- 
ceased in  presence  of  the  prisoner  as  to  the 
circumstances  of  the  murder  of  which  the 
prisoner  was  on  trial,  and  have  it  read  to  tlie 
jury  as  direct  evidenoe  of  the  facts.  The 
production  of  this  examination  was  objected 
to  on  the  ground  that  it  was  taken  in  the 
form  of  an  information  and  complaint  used 
when  the  accused  was  not  yet  arrested,  that 
is  to  say,  it  is  taken  as  thought  the  complai- 
nant were  seeking  a  warrant  of  arrest.  Held 
that  the  examination  of  a  witness  under  32- 
33  Vict.  Cap.  30,  s.  29,  was  inadmissible 
where  there  was  no  caption  to  the  deposition 
M  given  in  form.  M.  to  show  that  a  charge 
had  been  made  against  the  prisoner,  and  that 
he,  having  knowledge  of  the  charge,  had  a 
full  opportunity  of  cross-examining  the  wit- 
ness. The  test  of  admissibility  is  the  oppor- 
tunity given  the  prisoner  to  cross-examine,  he 
having  knowledge  that  it  is  his  interest  so  to 
do.  Regina  and  Milloy.  C.  L,  N.  9.").  Q.  B, 
1883. 

X.  DiSCHAROE  OF  PUISCVEHS  AFTER  CONVIC- 
TIO>f  GRANTED. 

302.  The  prisonerwas  committed  ona  charge 
of  shooting  with  intention  to  kill.  He  was  con 
vi  cted  on  one  count  out  of  six  and  the  con- 
viction subsequently  quashed.  Motion  ore 
tenus  to  discharge  refused,  with  a  suggestion 
that  the  proper  proceeding  was  by  habecu 
corpus.  Held  that  the  Court  on  the  appeal 
side  would  not  interfere  with  an  order  to 
remand  a  prisoner  to  goal  made  by  the  Court 
on  the  Crown  side.  Bulmer  Exp.  5  L.  N.  22, 
Q.B.  1881. 

XL  Error. 

303.  On  the  30th  October  1880,  in  the  dis- 
trict of  Rimouski,  the  plaintiflP  was  tried  on 
an  indictment  found  against  him  for  a  charge 
of  burglary,  and  the  juiy  rendered  a  verdict 
of  guiTty  of  recel,  upon  which  verdict  the 
plaintiff  in  error  was  sentenced  to  be  confined 
for  two  years  in  the  penitentiary.  Held  that 
no  such  verdict  could  be  rendered  on  the 
charge  of  burglary  for  which  the  plaintiff  in 
error  was  tried,  and  no  judgment  be  pro- 
nounced on  such  verdict  which  was  accord- 
ingly set  aside.  St.  Laurent  <fe  Reqina,  7  Q. 
L.  R.  47,  Q.  B.,  1881. 

304.  Where  after  judgment  maintaiumg  a 
writ  of  error  and  setting  aside  a  conviction 
for  irregularities  in  the  indictment,  applica- 
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tion  was  made  on  the  part  of  the  Crown  that 
the  prisone,-  be  remanded,  tho  Court  said 
this  was  matter  within  the  <lisc.'etion  of  the 
f.'ourt.  If  tho  indictment  had  been  quashed 
on  ilomurrer,  there  was  no  lack  of  precedents 
to  justify  the  ('ourt  in  ordering  a  fresh  indict- 
ment to  bo  laid,  if  it  were  satisfied  that  a 
crime  had  been  committed.  It  was  quite  pos- 
sible if  this  were  a  case  of  murder,  and  a 
failure  of  justice  might  result,  that  tho  Court 
would  give  tune  for  a  certiorari  to  bring  up 
the  papers.  But  this  was  not  a  case  of  that 
description.  In  all  cases  of  writs  or  error  that 
hml  come  before  the  Court,  there  had  never 
been  a  remand  of  the  prisoner  wlien  tlio  writ 
of  error  had  been  maintained.  The  prisoner, 
no  doubt,  could  be  trieil  again,  for  he  had  not 
been  tried  for  the  offence  committed.  But 
the  Court  could  not  order  a  new  trial,  because 
the  judgment  was  to  the  efl'ect  that  no  crime 
was  charged,  llie  prisoner  w"s  then  dis- 
charged.   Kelly  &  Regina,  Q.  P.  1882. 

305.  The  plaintiff  i-  error  L.-vd  been  con- 
victed  on  an  indictment  for  conspiracy  to 
defraud  by  obtaining  goods  on  false  pre- 
tences. On  a  writ  of  error  it  was  urged,  1st 
that  the  false  pretence  were  not  set  up  ;  and 
2nd  that  the  overt  act  only  disclosed  a  civil 
trespass  and  consequently  that  they  could 
not  support  an  indictment  for  conspiracy. 
Held  that  the  indictment  for  conspiracy 
differs  from  an  indictment  for  false  pretenceu, 
the  offence  in  the  former  case  being  com- 
plete by  the  combination  and  agreement 
although  nothing  be  done  in  exeoutioii  of  the 
conspiracy.  Writ  quashetl.  Thayer  &  Reaina 
5  L.  N.  162,  Q.  B.  1882. 

XII.  Evidence  u.vder. 

Whereas  since  the  24tli  section  of  tlie  Act  of  the 
Imprial  i'r  'liameut,  33rd  and  34tli,  Vict.  o.  52, 
intituled  "  An  Act  for  amending  the  law  relating  to 
the  extradition  of  Criminals  "  ceascil  to  he  in  force 
in  Canndu,  there  is  no  provision  for  obtaining  the 
testimony  of  witnesses  in  relation  to  any  criminal 
matter  p  nding  in  any  court  or  tribimid,  in  a  Foreign 
State  in  like  manner  as  it  may  be  obtained  ui  rela. 
tion  to  any  civil  matter  ;  Therefore  Her  Majesty,  by 
and  with  the  advice  and  consent  of  the  Senate  and 
House  of  Commons  of  Canada,  enacts  as  follows  :— 

TLe  testimony  of  any  witness  may  be  obtained  in 
relation  to  any  criminal  matter  pencUng  in  any  court 
in  any  other  of  Her  Majesty'-  Domhi  ions  or  before  any 
Foreign  Tribunal  in  like  manner,  as  it  may  be  ob- 
tained in  relation  to  any  civil  matter  under  the  Act 
31st  Vict.,  c.  76,  intituled  "  An  Act  to  jirovide  for 
taking  evidence  in  Canada,  in  relation  to  Cinl  antl 
Commercial  matters,  pending  before  Courts  of  Jus- 
tice in  any  other  of  Her  Majesty's  Dominions  or 
before  Foreign  Tribunals  "  ;  and  all  the  provisions 
of  that  Act  shall  be  construcil  as  if  the  term  civil  mat- 
ter included  a  criminal  matter,  and  the  term  cause 
included  a  proceeding  against  a  criminal  :  Provided 
that  nothing  in  this  Act  shall  apply  in  the  case  of 
any  criminal  matter  of  a  political  character.  C.  46 
Vict .  Cap  .35. 

306.  When  goods  are  obtained  by  a  fraud, 
the  Court  will  permit,  without  previous  no- 
tice to  the  accused,  the  proof  of  similar 
frauds  having  recently  been  practised  upon 


:  iil 


i!l '  :!i 


m        cmwij^^  u  LAW. 


others,  iM   rfwder  to  show    m!U' 

XIII.    F4MJIK  /'PRTENCEK, 


CRIMINAL  LAW.         220 


tllt«lil  of  tho 
2.  K.  L.  697.  ti. 


3U7.  /-•  •'"    MiiiR  oC  )8H2.  prisoner  went 
tooneMi  ►''irnitu/'' iloaler  at  Mont- 

renl  ami  lei-i,  .  to  liim  tlint    ho  was 

about  to  open  n  In, t,      vliich  lio  hiul  rcntcul 
at  Sto  Tlu' r^M(>,  tliat  lie  hiu\  made con.suk'ral 
repairs  to  the  liotcj  and  wa.s  ratiior  nhort  o!' 
money,     llo  declared  that  lie  wanted  Ibr  his 
hotel  about  eight  or  nine    hundred  .lollars 
worth  of  furniture,  whieh  ho  proposed  tojiur- 
eliase  on  cre<lit,  otl'oiing  a.n  security,  a  niort- 
Kago  upon  an  innnovealilc  property  ol  wliich 
he  was  proprietor  at  I^)n>?ue  Pointe,' and  which 
lie  represented  to  1)0  worth  three  to  |4(K)(> 
over  and  above  all  .hargcs  and  ineumhaiicos. 
As  Mc(i.  ajjpeared   to  have  some  liesitation 
aliout  the  ButKcioney  of  tho  .securitv  ottered, 
prisoner  proposed   to  give   his  property  in 
payment  for  tho  furniture  lie  re(|uired.  but 
on  the  two  following concUtions.  LstthatMefi. 
would  assume  tho  p.ivnient  of  a  certain  an- 
nual rent  of  about  $200  to    ono  Mrs.  II  ; 
and    2nd   that   he  would  transfer  l)ack  tlie 
property  in  (juestion  at  the  expiration  of  a 
neriod  of  three  months  on  Mc(i,  boing  j)aid 
.  he  full  amountof  his  bill.  The  latter  condition 
was  particularly  insisted  upon  by  prisoner.  The 
boi-gain  proposeil  was  agreed  to  by  Mc(f.,  and 
upon  a  deed  witli  right  of  redemption  being 
consented   to   by  prisoner  of  the   j)roperty 
mentioned  above,  he  sold  and  delivered  to 
prisoner  tho  $800  worth  of  furniture  recjuired 
by  tlie  latter,  and  prisoner  had  at  first  ordered 
the  furniture  to  be  delivered  at  the  railway  de- 
pot, but  soon  after  countermanded  that  order 
and  requested  it  to  be  delivered  at  his  resi- 
dence at  8t  Jean-Bap  tiste   village,  alleging 
that  the  hotel  was  not  (juite  ready  for  them. 
At  the  expiration  of  the  stipulated  time,    no 
money   being  forthcoming  and  no  demand 
for  retrocesLsioi'  of  the  immoveable  property 
being  asked  iuf    McG,  became  alarmed  and 
made  enquiries  about  prisoner  and  his  pro- 
perty at  Longue  Pointe.    He  then  discovered 
let    that    the    payment    to    Mrs  II  for    a 
sum  of$2(X)a  year  was  more  than  the  pro- 
perty could  produce  yearly.  2nd  that  priso- 
ner had  never  renteil  any  hotel  at  Ste  Therese, 
nor  was  he  to  open  any  one  there  or  elsewhere. 
3rd    that  prisoner  had  played  exactly   the 
same  trick  upon  three  other  furniture  dealers, 
given    them  in    payment  other  properties 
equally  valu.ltss;  i  u  that  all  the  furn.iure 
purchassed  fromhii..        prisoner  had  bf^n 
sold  by  the  latter  bMu\     '   t  -    ce,  either  by 
private  sales  or  atiiuc.j...    .u.-.  be',  -  cross- 
examined  McG  the  rrcfu;,,     .iT-t  r>,amitted 
that  the  representaf  ifjy.i  ?,,'■.'  i  JuiU  induced  I 
him  to  part    with  tho  hmxuve  was  solely 
that  the  iniiiioveabk-  j,it)pen-.   offered  him 
was  worth  between  $3C0U  and  $4000  over  and 
above    all  encumbances  and  not  the  story 
told  by  prisoner  about  his  being  about   to 


open  an  h,,(   I  at  Ste  ThPr(»se,  it  being  a  mat 
ter  (jUile  ui.lfntront  to  him,  where  the  fumi- 
turo  was  put,  the  inoniont  he  liad  received  tho 
lull  value  of  what  ho  ha<l   sohl.    Evidence 
was  then  offered  on  behalf  of  the  Crown  to 
show   that  a  similar  fraud   had  been  lately 
practif .  d  by  tho  prisoner  upon  other  furni- 
ture de«»t'rs.    This  was  objected  to  by  Coim- 
Isel  font,     jirisoner.  on  the  groumi  that  no 
other  charge  could  be  proved,  except  that 
laid  in  the  indictment.    In   support  of  that 
pretention     Sec  h  of  the   l.arcenv  Act  and 
sec  ;jrd  of  Chai).  2(lth  of  the  40th  Vic.  (1877) 
were   (|uoted,  those  sections  it  was  alleged, 
pointing  out  in  what  instances  tho  common 
law  rule  may  be  dojiarted  from.     This  objec- 
tion was    overuled  by  the   presiding  judge, 
who  held  that   the  evidence   orfered    could 
be  received  in  order  to  prove  the  intent  of  the 
prisoner.  At  tho  close  of  the  ca.se  fortheCrown, 
tho  i)rii-oner  eounselsubmitted  that  the  Crown 
had   failed  to  make  out  a  case  iigninst  the 
prisoner  and  urged  the  following    grounds. 
I  St  That  the  false  representation   with  res- 
pect to  the  "pening  of  an  hotel  at  Ste.  The- 
reae,  not    having    l)een  that  which  induced 
Mc(!,topart  with  his  property  it  formed  no 
part  in  the  ingredients  fonniiig  the  crime  o 
obtnmmg  property  by  false  pretences.  2nd. 
That  the  false  representation  concerning  the 
value  of  the  proj.erty  offered  in  payment, 
could  not  form  the  basis  of  a  charge  like  the 
present  one.    The  Court  maintained  the  de- 
icnce  onl.niii  of  thcpe  grounds  and  instruc- 
ted the  jury  to  acquit  the  prisoner.     Queen 
i',v.  Durocher.  12  II.  L  697.  Q.  B,  1882. 

308.  The  defendant  was  charged  with  hav- 
ing at  Montreal,  on  or  about  the  11th  day  of 
April,  1882,  by  false  pietences  and  with 
intent  to  defraud  obtained  from  G.  B.  B.,  in 
money  and  in  valuable  securities,  the  sum  of 
$2,5,000,  the  false  pretences  consisting  in  the 
verbal  assertion  made  to  complainant  through 
W.,  defendant's  attorney,  that  the  (defen- 
dant) had  a  good  title  to  certain  real  property 
then  offered  as  security  for  the  advance  of 
the  said  sum,  and  that  such  real  property 
was  clear  of  incumbance  ;  and  also  consisting 
in  the  written  assertion  made  by  the  f'efen- 
dant  himself  in  the  deed  of  oblir^ain  . 
complainar  t  that  the  property  mortgagee  \fol  i 
and  truly  belonged  to  him,  and  mo  .-o  >,-  u, 
the  verbal  reiteration  made  at  th  ,i 

the  passing  of  the  deed  that  the  (defendant) 
was  the  sole  owner  of  said  real  property : 
whereas  in  truth  and  in  fact  a  portion  of  that 
real  property  (namely,  three  eights  of  tho 
same)  did  not  then  belong  to  him,  but  be- 
longed to  his  daughter,  Madame  K.  After 
consideration,defendantwascimmitedfortrial 
to  the  Q.  B.  On  the  first  tr.al  the  jury  dig- 
agreed  and  were  discharged,  and  on  a  second 
irrsl  the  defendant  was  found  guilty  and 
(    :aemned.  Regina  and  Judah.  7.  L.  N.  385, 


XIV.  Indictment. 

309.  Defects  in — On  a  trial  for  intent  to 
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inurd«>r,  a  reiervnd  cani  was  brought  before 
the  C^ueen'i  Bench  in  Error  and  Appeal,  on  a 
motion  in  arrest  of  judgment  which  inipiignt!(l 
th«  indictment  upon  which  the  doli-ndant 
had  been  convicted  on  the  ground  thut  thf 
words  "of  maiioo  aforethought"  had  been 
omitted  from  the  averniont  tiieroin  of  the 
intent  to  murder  andthewoid/c/oniotf.v/y  had 
been  writton/«/onjV)u».  JIM  on  tlie  latter 
point  that  the  Statute  empowered  the  Court 
to  adjudicate  not  on  what  merely  appeared 
on  the  face  of  the  case  reserved, but  on  what 
in  addiMou  Mmretohad  been  therein  reserved 
for  tiif^ir  oousiiii  i.'tion,  and  the  Court  was 
tliH'3forr>  un.tl..r  to  look  at  it ;  but  with 
reiiurd  to  the  tirst  point  the  omlHsion  of  the 
T(vid8  "  (  "•  malice  aforethought  "  was  a  subs- 
tantial defect  in  the  indictment  such  as 
could  not  be  cured  by  amemliuent  or  covered 
by  the  verdict,aDd  judgment  therefor  should 
be  arrested.  Regina  i  Carr,  26  L.  C.  J.  61. 
Q.  B.,  Io72.  ' 

MO.  But  in  another  case  in  which  the  pri- 
soner was  indicted  lor  feloniously  and  unlaw- 
fully wounding  A.  R.,  with  intont  thereby 
then  feloniouHly,  wilfully  and  of  his  malice 
aforethought  lo  kill  and  murder  the  said 
A.  B. ;  and  by  a  second  lount  with  feloniously 
and  unlawfully  wounding  the  said  A.  B.  with 
intent  thereby  thon  to  commii  murder.  Held 
that  the  offence  charged  in  the  second  count 
was  described  in  the  words  of  the  Statute, 
32  and  33  Vic,  Cap.  20,  See.  10,  by  which  the 
offence  of  wounding  with  intent  to  commit 
murder  was  made  different  in  nature  from 
what  it  was  under  the  common  law,  and  as 
the  prisoner  had  taken  no  objection  to  it 
until  after  verdict,  that  the  motion  in  arrest 
of  judgment  could  not  be  maintained.  Regina 
d-  Deery,  26  L.  C.  J.  129,  Q.  B.,  1874. 

311.  For  forgenj—per  curiam The  plain- 
tiff in  error,  was  indiote<l  for  having  felo- 
niously forged  a  certain  promissory  note,  and 
bya  second  count  he  was  charged  with  having 
feloniously  uttered  a  promissory  note  with 
intent  to  defraud.  The  prisoner  demurred  to 
the  indictment,  but  the  df  murrer  was  over- 
ruled, and  he  had  been  ciinvicted  and  sen- 
tenced to  one  /ear's  imprisonment,  lie 
appiJaL.  to  have  a  case  reserved,  but  was 
refusad,  and  now  he  brought  the  same  objec- 
tions before  this  Court  by  means  of  a  writ  of 
error.  The  grounds  of  error  were,  first,  that 
it  was  not  stated  in  the  indictment  that  the 
promissory  note,  alleged  to  have  been  forged, 
was  for  the  payment  of  money,  and,  secondly, 
that  the  note  was  not  sufficiently  described 
in  the  indictment.  It  was  merely  stated  that 
it  was  a  promissory  note.  .Section  49  of  the 
Statute  covered  the  se<ond  objection,  it 
being  no  longer  necessary  to  describe  the 
note  in  the  indictment.  Tlipre  remained  the 
first  objection  complaining  of    the  absence 

...  ;.jit.  .vfri.^B        Ivi    iiiS  i-'S^'uirnL  ui   luuacv.    ■ 

h:  the  form  appended  to  the  Statute,  tKere 
appeared  the  expression  "  promissory  note, 
&c."  Did  the  "  &c  "  refer  to  the  words  "  for 
rhe  payment  of  money,"  or  did  the  "  &c  " 


tclcr  to  the  other  instruments?   There  wa«  % 
doubt  as  to. what  it  xaUmM  to  and,  therefore, 
the  form  whh   not  clearly  indicative  of   the 
itontion  of  tim  (.<*gi«lature.    The  (  ourt  had, 
therefore,  to  look  into  \m  precedents.     A 
great  many  had  been  cited,  but  i.nii«  of  them 
touched  11,     very  question.  Somo  wero  under 
the  old  law,  and  the  deciMons  did  not  Hnpiv 
1  he  case,  then,   was  in  this  position  :   the 
words  "  for  the  payment  of  money  ■  were  in 
the  enacting  clause  of  th,>  statut-,  and  thero 
vvas  no  offence  if  it  was  not  a  promissory  noi« 
for  the  payment  of  money."    Against  this  it 
was  urged  that  a  promissory  note,  iin<ler  <iur 
<  iv!l    (  ode,    cannot    be   lor    anything   else 
except  for  the  payment  of  money.     It  miaht 
bo  observed  that  the  words  (onuorlv  ftppliod 
to  bills  of  exchange  as  well.     Now  the  vvordt 
lor  the  payment  of  money"  were  not  added 
in  the   case  of  bilU  of  exchange,   but   the 
Legislature  had  loft  attached  to  the  offence 
ottorging  a  promissory  note  the  con  tition 
that  It  must  be  for  the   payment  of  ik  .ney 
When  the  Court  referred   to  indictmen-^   in 
England,  it  was   impossible  to  find  on     in 
which  the  words  "for  the  payment  of  money- 
were  not  found,  unless  the  instriiniont    vag 
described  so  as  to  show  that  it  was  for  t  he 
payment  of  money.     In   the    Unitea  State, 
also  this  was  the  universal  practice.  It  won  id 
be  a  dangerous   precedent  if  the  (  ourt  wer« 
to  allow  indictments  to  be  dra\vn  in  a  form 
different  from  that  prescribed  by  the  law  and 
universally  practised  up  to  the  present  time 
Ihe  (  ounsel  representing  the  Crown  argued 
the  case  with  a  great  deal  of  ability  and  care 
but  he  was  not  able  to  cite  a  single  instance 
vvhere  these  words  had  been  omitted  from 
the  indictment.    The  ( 'ourt  had  been  oquallv 
unsuccessful.     His  Honor  held  in  his  hand  a 
number  of  indictments  which  were   in   the 
records  of  this  Court,  and  in  every  case  the 
words  "  for  the  payment  of  money  "  were 
inserted.     The  Court  was  not  di.sposed  to 
make  a  precedent  which   would  sanction  a 

n*'PD'"'^oo?.*''"""  '^"'  Pfa'^'ice.  Kelly  &.  Regi,„t 
yl.  D.  loo  J. 

312.  For  receiving  stolen  goods The  pri- 
soner was  indicted  for  feloniously  receiving 
•stolen  goods  on  a  day  in  the  indictment,  and 
It  was  proved  that  the  receiving  of  the  pro- 
perty desciibod  extended  over  a  considerable 
period  exceeding  six  inonth.s.  Held  that  the 
Crown  was  not  bound  to  elect  on  which  of  the 
receivings  it  intended  to  proceed  against  the 
accused.  Regina  &  Suprani,  6  L,  N.  ''69  O 
B.  1882.                           -r        )  ,  v^. 

313.  For  wounding  with  intent.  — {)n  a 
reserved  case,  held  that  the  words  "feloniously 
and  of  his  malice  aforethought "  were  omitted 
in  the  averment  of  the  intent,  in  a  count  of 
an  indictment  for  wounding  with  intont  to 

— ------  ^.— i  wi.i!.  [i nt  wa.-!  insulncjcnc 

ind  that  the  offence  w  it  described  in  the 
»vords  of  the  Statute.  H.  .  ,na  &  Bulmer.  5  L 
N.  287,  Q.B,  1881. 

314.  Signing  o/._  Appeal  from  judgment 
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ofthe  Queen's  Bench  (])  on  the  question  as 
to  whether  the  Attorney  General  or  Solicitor 
General  could  delegate  to  the  Counsel  for  the 
Crown  the  authority  to  direct  that  an  indict- 
ment be  laid  before  the  gi'and  jury  under  32 
&  33  Vict.,  cap.  29,  sec  28.  Held  (reversing 
the  decision  of  tlie  Queen's  Bench)  that  the 
AttorneyGeneral  had  no  authority  to  delegate 
the  judgnient  and  discretion  of  another  the 
power  which  the  Legislature  has  authorized 
him  personally  to  exercise;  that  no  power 
of  substitution  had  been  conferred  and  there- 
fore ihat  the  indictment  wa?  improperly  laid 
before  the  grand  jury.  Abrahams  &  Regina, 
4  L.  N.  90,  .5  S.  C.  Rep.  10,  Su.Ct.  1881. 

315.  Heldth&t  where  the  preliminary  forma- 
lity Inquired  by  sec.  28,32,33,  Vict.,  c.  26,  con- 
cerning criminal  procedure  has  not  been 
complied  with  an  indictment  for  perjury  will 
be  quashed  if  it  has  not  been  preferred  by 
the  direction  in  writing  of  the  Attorney  Gen- 
eral himself.  Regina  &  Granger,  7  L.  N.  247, 
Q.  B.  1884. 

XV.  Larobny. 


316.  Prisoner  appeared  to  answer  to  a 
charge  of  having,  on  26th  October  last,  stolen 
the  sum  of  $568.75,  the  property  of  P.  T. 
A  second  count  in  the  indictment  was  to  the 
effect  that  ho  had  received  the  money 
known  it  to  have  been  stolen.  Prisoner  and 
P.  T.  were  in  partnership  from  May  to  August, 
when  their  prejnises  were  burnt  down.  They 
thereupon  disolved  partnership.itbeing  agreed 
that  the  assets  should  be  equally  divided  bet- 
ween them.  There  were  two  insurance  policies 
among  the  as8et8,payment  being  claimed  upon 
thorn  on  October  26tb  T.  and  prisoner  went  to 
the  insurance  office  to  settle  the  matter,  and 
obtained  a  cheque  for  the  amount  claimed. 
This  the  prisoner  took  charge  of,  instead  of 
sharing  the  sum  equally  as  had  been  agreed, 
and  criminal  proceedings  were  instituted. 

r.  T.,  carpenter,  deposed  that  he  had  been 
in  partnership  with  prisoner  from  May  to 
August,  1881.  Their  place  of  business  was 
burnt  down  on  July  29th,  and  on  the  17th 
August  the  partnership  was  dissolved,  an 
agi-eement  being  made  to  share  the  profits 
equally.  A  policy  was  held  by  the  firm  against 
the  Dommion  Insurance  Company,  and  ano- 
ther against  the  Canada  Insurance  Company, 
the  two  amounting  to  $20,000.  The  Dominion 
Company  paid  them  a  cheque  for  their  claim 
on  July  26th,  and  they  proceeded  together  to 
the  bank  to  get  it  cashed.  The  prisoner 
received  bills  for  the  amount,  but  when  wit- 
ness demanded  his  share  prisoner  declined  to 
comply.  The  witness  called  for  the  money 
several  times,  but  on  each  occasion  was 
refused.  Counsel  submitted  that  the  Crown 
had  no  case,  as  the  money  was  proved  never 
to  have  been  in  the  physical  possession  of  T, 
and  hence  no  larceny  could  have  taken  place. 


His  Honor  concurred,  and  charged  the  jury 
in  accordance.  A  verdict  of  "  not  guilty  " 
was  returned.  Mnoney  &  Regina.  Q.  B.  1882. 
317.  By  bailee, — A  difficulty  having  arisen 
between  the  shipper  and  the  master  of  a 
vessel  as  to  the  exact  quantity  of  goods  ship- 
ped each  tendered  a  bill  of  lading  in  con- 
formity with  his  pretentions  as  to  the  quan- 
tity of  cargo  received.  A  writ  of  revendication 
was  then  issued  at  the  instance  of  the  shipper 
to  attach  the  cargo,and  a  guardian  appointed 
by  the  sheriff.  While  the  cargo  was  so  under 
seizure  and  in  charge  of  the  guardian  the 
master  put  to  sea  but  was  over  taken  and 
brought  back  to  Quebec  on  an  accusation  of 
larceny.  Held  that  under  the  circumstances 
there  was  no  animus  furandi  and  therefore 
no  larceny,  even  custodia  legis.  Regina  & 
Snlis.  7  Q.  L.  R.  226.  S.  P.  1881. 

XVI.  Libel. 

318.  On  an  indictment  for  libel,  published 
and  contained  in  a  news-paper,  called  L'  U- 
nivers — Held  on  demurer  to  a  plea  of  justifica- 
tion that  the  defendant  could  plead  that  all 
he  had  written  was  true  and  that  it  had  been 
written  in  the  interest  of  the  public.  Regina 
&  Laurier.  11  R  L.  184.  Q.  B.  1881. 

319.  Evidence  that  the  defendant  in  a  cri- 
minal prosecution  is,  at  the  time  of  the  trial, 
editor  and  proprietor  of  a  journal  in  which 
the  libel  was  printed,  is  insufficient.  The 
defendant  should  be  proved  to  have  been  a 
proprietor  or  publisher  at  the  date  of  public- 
ation. Regina  &  Sellars,  6  L.  N.  197.  0  B 
1881.  '  ^ 

XVII.  Mailing  Obscene,  Illegal  or  othee 
Fraudulent  Matter. 

Sub-spction  twenty-seven  of  section  seventy- two 
of  the  suid  Act  is  repealed  and  this  following  sub- 
section is  en  lie  ted  in  lieu  thereof  :— 

"27.  To  post  for  transmission  or  delivery  by  or 
through  the  post  any  ol)scene  or  immoral  book,  pam- 
plilet,  picture,  print,  engraving,  lithograph,  photo- 
graph  or  other  publication,  matter  or  thing  of  an 
indecent,  immoral,  seditions,  disloyal,  scurrilous  or 
libellous  character,  or  any  letter  uiwn  the  outside  or 
envelope  of  which,  or  any  post  card  or  post  band  or 
wrapper  upon  which  there  are  words,  terms,  mat- 
ters or  things  of  the  character  aforesaid,  or  any  letter 
or  circular  concerning  an  illegal  lottery,  so  called 
gift  concert,  or  other  similar  enterprise,  offering 
prizes  or  concerning  schemes  devised  and  hitended 
to  deceive  and  defraud  the  public  for  the  purpose, 
of  obtaining  money  under  false  pretenses,  shall  bn  a 
misdemeanor.    46  Vict.  Cap.  18,  Sec.  1. 


(1)  II  Dig.  219-412. 


XVIII.  Manslaughter. 

320.  The  prisoner  was  indicted  for  man- 
slaughter. The  evidence  established  that  one 
T.  an  habitual  drunkard,  went  to  an  hotel 
in  Quebec  where  he  met  the  prisoner  and 
some  of  his  companions.  T.  put  himself  in  the 
wwr  to  be  offered  drink,  which  the  prisoner 
ordered  for  him  and  paid  for.  Prisoner  then 
gave  him  three  other  glasses  of  liquor  (prov«d 
to  be  three  quarters  whiskey  reduced  eaxi 


225 


CRIMINAL  LAW. 


CRIMINAL  LAW. 


22G 


Kh  OR   OTHER 


one  quarter  wine)  which  the  deceased  drank 
in  rapid  succeasion.  Insisting  on  the  prisoner's 
capacity  to  drink,  prisoner  offered  to  make 
bets,  that  deceased  could  drink  more,  and 
even  offered  him  a  share  of  one  of  the  bets.  In 
this  way  deceased  was  induced  to  drink  two 
very  large  tumblers  full  of  a  mixture  of  beer, 
whiskey  and  wine.  Shortly  after  the  deceased 
was  overcome  by  the  drink,  became  uncon- 
scious, and  was  carried  home  in  a  cab,  and 
died  next  morning,  without  ever  having  re- 
covered speech  or  consciousness.  In  charging 
the  jury,  the  court  said  that  drinking  with 
another  or  ever  giving  another  drink,  was  in 
itself  innocent  and  if  the  person  to  whom  the 
drink  was  given  died  of  the  effects  of  it  the 
party  giving  it  was  not  responsible.    But  if 
the  jury  were  satisfied  that  the  drink  was 
given  not  out  of  good  fellowship  but  with 
the  intention  of  making  the    deceased  ill 
or  drunk,  it  was  an  illegal  act,  and  if  the  man 
died  of  the  effects  of  the  drink  so  given,  it 
would  be  manslaughter  in  the  party  giving  it. 
Prisoner  was  acquitted.    Reqina  &  Lortie. 
9  Q.  L.  R.  352.  Q.  B.  1883. 


XIX.  Neglecting  to  provide  foe  Wipe,  &o. 

321.  On  a  trial  for  neglecting  to  provide  for 
wife — Held  that  the  words  in  section  25, 32, 33 
Vict.,  cap.  25,  «  so  that  the  life  of  such  ap- 
"  prentice  or  servant  is  endangered,  or  the 
"  health  of  such  apprentice  or  servant  has 
"  been  oris  likely  to  be,  permanently  injured" 
must  be  read  as  applying  to  the  "  wife,  child, 
ward,  lunatic  or  idiot,"  mentioned  in  the  first 
part  of  the  section,  notwithstanding  that  in 
the  repetition  of  the  enumeration  "apprentice 
or  servant"  are  alone  mentioned,  and  an 
mdictment  which  omits  such  allegation  is  bad 
and  will  be  quashed.  Regina  &  Maher,  7 
L.  N.  82,  Q.  B.  1884. 

322.  And  in  such  case  the  wife  is  a  compe- 
tent witness  for  the  crown.  lb. 

323.  But  in  an  indictment  under  32-33  Vic. 
c.  20,  8.  25,  it  is  not  necessary  to  allege  that  by 
the  refusal  and  neglect  of  the  defendant  to 
supply  the  necessary  food,  etc.,  to  his  wife, 
her  life  had  been  endangered  or  her  health 
permanently  injured ;  nor  is  it  necessary  to 
make  proof  to  that  effect.  Regina  &  Scott,  7 
L.  N.  322  &  28  L.  C.  J.  264,  Q.  B.  1 884. 

XX.  Nuisance. 

324.  The  defendant,  agent  of  the  Bell  Tele- 
phone Co.  of  Canada,  was  indicted  for  illegally 
erecting  three  telegraph  poles  in  Buade  street 
a  leading  thoroughfare  in  the  city  of  Quebec, 
thereby  obstructing  the  Queen's  highway,  to 
the  common  nuisance  of  the  public.  The 
Company  was  incorporated  bv  \c.t  nf  the 
Parliament  of  Canada,  43  Vict.J'  cap.  07,  with 
power  to  establish  telephone  lines  in  the 
several  Provinces  of  the  Dominion,  and  to 
construct,  erect  and  maintain  lines  along  any 
highway,  street,  bridge,  watercourse  or  any 
other  such  place,  or  across  or  under  any  nav- 


igable  waters,  either  wholly  in  Canada  or 
dividing  Canada   from    any  other  country, 
"  provided  that  in  cities,  towns  and  incorpor- 
ated villages  the  opening  up  of  the  street 
tor  the  erection  of  poles,  or  for  carrying  the 
''  wires  underground  shall  be  done  under  the 
direction  and  supervision  of  the  engineer  or 
'  such    other   officer   as    the    council   may 
appoint,  and  in  such  manner  as  the  council 
'  may  direct  and  that  the  surface  of  the 
street  shall  in  all  cases  be  restored  to  its 
"  former  condition  by  and  at  the  expense  of 
the  Company."    This  charter  and  the  con- 
sent of  the  council  duly  obtained  were  relied  on 
by  the  defendant  as  a  plea  to  the  indictment. 
The  jury,  under  the  direction  of  the  Court, 
found  a  verdict  of  guilty,  subject  to  the  ques- 
tion reserved  for  the  determination  of  the 
Court  in  banco,  whether  the  said  Company 
had  authority  under  their  statute  or  were 
otherwise  authorized  by  law  to  place  the  said 
poles  in  the  said  street.   (I)  Reqina  &  Maher 
I  Q.  L.  R.  183,  &  5  L.  N.  43,  Q.B.  1881. 

XXI.  Offenses  against  the  person. 

Tlie  flftietli  section  of  the  Act  mssed  in  the  thiitv 
second  and  thirty  third  years  of  Her  Majesty's  reim 
chaptered  twenty,  intituled  "An  act  KsiKictin-' of- 
ieuses  against  the  i)crson"  is  hereby  rewaled,  and 
tlie  following  section  is  enacted  in  lieu  thei'eof  ■— 

Q.  48-49  Vict.  Cap.  182.  Sect.  50.  Every  one 
who  by  false  pretenses,  false  representations,  or 
other  fraudulent  means,— 

"  (a.)  Procures  any  woman  or  girl  under  the  ma 
of  twenty  one  yeare,  to  have  illicit  carnal  connectioii 
with  any  man  other  than  the  proouror  ;  a  "  b  "  In- 
veighles  or  entices  any  such  woman  or  girl  to  a  house 
01  lU-lame  or  assignation  for  the  puipose  ot  illicit 
intercourse  or  prostitution,  or  who  knowingly  con- 
ceals in  such  house  any  such  woman  or  sin  "so  in- 
veighled  or  enticed  ■  «'  Is  guilty  of  a  misdemeanour, 
and  is  hable  to  two  years  empnsonment.  "  2  When- 
ever there  is  reason  to  believe  that  any  such  woman 
or  girl  has  been  mveighled  or  enticed  to  a  house  of 
If  1- tame  or  aasignatioii,  as  aforesaid,  then,  upon  com- 
plaint thereof,  being  made  under  oath  by  the  parent 
master  or  guardian  of  such  woman  or  girl,  or  in 
event  of  such  woman  or  gii'l  having  neitlier  iiarent 
master  or  guardian  in  this  Province  in  which  the 
olfense  is  alfegcd  to  have  been  comniitt(>(l,  then  by  any 
other  person,  to  any  justice  of  the  Peace,  or  to  a 
Judge  of  any  Court  authorized  to  issue  warmnts  in 
case  of  alleged  offenses  against  the  Criminal  Law, 
such  Justice  of  the  Peace  or  Judgi-  of  tlie  Court  may 
Mue  a  warrant  to  enter  by  day  or  night,  such  hoase 
01  m-tame  or  ^ssignatioll,  and  to  search  for  such 
woman  or  girl  and  bring  her  and  the  person  or  per- 
sons in  whose  possession  she  is,  before  such  Justice  of 
the  peace  or  Judge  of  the  Courts  who  may  on  examin- 
ation, ordered  her  to  be  delivered  to  him,  parent, 
masters  or  guardian,  or  to  be  discharged  as  law  and 
Justice  require."   Sec.  2. 

XXII.  Penalty. 

325.  On  a  petition  for  habeas  corims  it 
appeared  that  the  petitioner  had  been  con- 
demned by  the  Recorder  under  the  provi- 
sions of  32  and  33  Vic.  Cap.  32  sec.   17  to  a 


(1)  See  LEGISLATIVE  AUTHORITY. 
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fine  of  $100,  and  to  be  imprisoned  ai  hard 
labor  for  the  space  of  six  months.  Per 
curiam, — The  statute  permits  three  kinds  of 
punishment.  Ist  Imprisonment  not  exceeding 
six  months  with  or  without  hard  labor.  2nd. 
Fine  not  exceeding  with  the  costs  $100 ;  Fine 
and  imprisonment  not  exceeding  the  said 
period  aud  term.  It  is  contented  for  the  con- 
viction that  the  third  form  of  penalty  allows 
fine  and  imprisonment  tvith  hard  labor. 
To  arrive  at  such  a  conclusion  we  must  ignore 
not  only  the  common  use  of  a  technical  term 
but  the  plain  meaning  of  a  word.  Imprison- 
ment does  not  itself  include  hard  labor,  which 
is  an  aggravation  of  the  penalty  just  as  is  solita- 
ry confinement,  bread  and  water  and  whip- 
ping. Again  imprisonment  in  the  language  of 
the  common  law  has  never  been  held  to  per- 
mit of  any  addition.  Fine  and  imprisonment 
are  the  common  law  punishments  for  all  mis 
demeanors,  and  without  the  authority  of  a 
statute  no  other  punishment  has  ever  been 
added.  Conviction  quashed  in  two  cases  ( 1 ) 
Lefevre  Exp  &  Dufresne  Exp.  4  L.  N.  253, 
Q.  B.  1881. 

XXIII.  Perjcrv. 

326.  On  a  reserved  case  from  a  conviction  for 
perjury — Held  that  where  the  alleged  perjury 
was  committed  in  an  issue  in  the  Circuit  Court 
in  which  it  was  proved,  a  plea  had  been  filed, 
but  the  record  produced  and  proved  in  the 
Criminal  Court  did  not  contain  such  plea,  no 
ground  for  new  trial.  Reqina  vs.  Ross,  28  L. 
C.J.,  261  Q.B.,  1884. 

327.  And  it  is  not  necessary  to  allege  in 
the  indictment  or  show  in  evidence  that  tlie 
subject  matter  of  the  perjury  was  material 
to  the  issue  in  which  the  perjury  was  com- 
mitted,    lb. 

328.  Where  from  all  the  circumstances, 
it  appears  that  the  defendant  may  have  been 
under  a  misapprehension  as  to  the  nature  of 
the  questions  put  to  him  or  the  jury  may  have 
been  misled,  the  Court  will,  in  its  \\\ 


grant  a  new  trial.  lb. 
XXIV.  Plea  of  right. 


iliscretion, 


329.  On  a  complaint  for  malicious  injuries 
to  property  a  plea  that  the  defendants  acted 
on  the  occasion  complained  of,  the  one  as  a 
»  municipal  otiicer,  and  the  other  as  his  as- 
sistant, is  sufficient  to  oust  the  jurisdiction  of 
the  justice.  Kenny  and  Berryman,  9.  Q.  L.  R. 
277.  Po.  Ct.    1883. 

XXV.  Plea  of  title. 

330.  To  a  prosecution  under  32  and  33 
Vic,  Cap.  22  for  having  illegally  and  mali- 
•"ionsly  cut  -vood  on  the  property  of  the  com- 


(1)  For  the  the  remarks  of  Monk  J.  decided  in  a 
contrary  sense  in  Cherel  Exp.  with  the  approval  of 
some  of  the  other  Judges  see  4  L.  N.  303.  £d. 


plainant  the  defendants  pleaded  "  not  guil- 
ty "  on  the  ground  that  both  they  and  the 
plaintiffs  were  members  of  the  Huron  tribe 
of  Indians,  and  they  had  a  right  to  cut  wood 
on  the  property  in  question  but  produced  no 
title  in  support  of  such  pretention. — Held 
that  the  court  had  a  right  to  enter  into  the 
proof  of  property  to  see  if  the  plea  was  bond 
fide.  Picard  and  Grosloms.  7  Q.  L.  'R. 
131,  Q,  S.  1881. 

XXVI.  Prevention  or  Crimes  ActsS««  cap 
44  Vic,  Caf.  29.  C.  4.5  Vict.  Cap  38.  C.  46 
Vie.  Cap.  33. 


XXVII.  Procedure. 

331,  On  the  preliminary  investigation  of  a 
criminal  charge  against  the  returning  officer 
for  the  county  of  Montmagny  arising  out  of 
an  election  for  the  Quebec  Legislature. — Held 
that  the  clerk  of  the  crown  in  chancery  could 
not,  under  any  provision  of  the  Quebec  Elec- 
tions Act,  refuse  to  produce  the  ballot  papers 
when  summoned  to  do  so  at  such  exam- 
ination, and  where  be  persisted  in  doing  so 
and  was  committed  to  gaol  he  could  not  be 
liberated  on  habeas  corpus.  Huot  Exp.  8 
Q.  L.  R.  57.  S.  C.  1881. 

332.  On  an  appeal  from  a  decision  of  the 
police  magistrate  to  the  Court  of  Quen's 
Bench  the  question  was  raised  as  to  who 
should  begin,  the  respondent  contending  on 
the  one  hand,  that  the  appellant  was  bound 
to  support  his  appeal,  whilst  on  the  other 
hand  the  appellant  affirmed  that  the  appeal 
was  but  a  new  trial  leaving  both  litigants  in 
the  same  respective  positions  of  complainant 
and  accused,  which  existed  previously  before 
the  magistrate.  Held  that  the  latter  preten- 
tion was  the  correct  one,  and  ordered  the 
complainant  before  the  court  below  to  pro- 
ceed with  his  case.  Gibbons  &  Templay. 
12.  R.  L.  696,  Q.  B.  1884. 

XXVIII.  Procedure  Amendment  Act. 

Whereas  the  mode  of  proceeding  to  compel  Cor- 
porations aggregate  to  appear  and  plead  to  bills  of 
nidictment  found  ncaiiist  tliem  is  attended  witli 
delay  and  exiwiise  :  Therefore  Her  JIajcsty,  by  and 
with  the  advice  and  consent  of  the  Senate  aud  House 
of  Commons  of  Canada,  enacts  as  follows  : — 

Whenever  a  bill  ofiuilictment  for  a  misdemeanour 
shall  he  found  against  a  Corporation  aggregate  at 
any  Court  of  Oyer  &  Ternimer,  &  Gencriil  Gaol  deli- 
very, Circuit  Court,  County  Court  or  other  Court, 
having  jm-isdiction,  it  shall  be  tlie  duty  of  such 
corporation  to  apjiear  by  their  attorney  in  the  Court  in 
wiucli  such  indictment  has  been  found  and  to  plead 
or  demur  tliereto,  in  like  manner,  as  in  the  case  of 
such  an  indictment  found  against  a  natural  person. 
Q.  46,  Vict.  Cap.  34,  Sec.  1.  No  suit  of  certiorari 
sliall  he  necessary  to  remove  any  such  in(hctmeiit 
into  the  Court  of  Queen's  Bench",  or  other  Supreme 
or  Superior  Comt  of  any  Province  in  the  Dominion, 
with  a  view  of  proceeding  to  compel  the  defendant 
to  plead  thereto ;  nor  shall  it  be  necessary  to  issue 
any  writ  of  dittringua  or  other  process,  to  compel 
defendant  to  apiiear  aud  plead  ,to  such  indictment. 
Sec.  2. 
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It  shall  be  lawful  for  tlie  prosecution  when  any 
such  indictment  lias  been  found  against  a  corpora- 
tion agCTegatc,  for  the  clerk  of  the  Court,  where 
such  indictment  is  founded  on  a  presentment  of  the 
^aud  Jury,  to  cause  a  notice  thereof  to  be  served  on 
the  Mayor,  or  diiefofiicerofsuchcoi-poration  or  upon 
the  cleric  or  secretary  thereof,  staling  tlie  nature  and 
purpose  of  such  indictment  and  that  unless  such  cor- 
poration  appears  and  pli'ads  tiiereto  in  two  days  after 
their  service  of  such  notice,  a  plea  of  not  guilty  will 
be  entered  thereto,  for  the  defendants  by  tlie  Court, 
and  that  tlie  trial  tliereof,will  be  proceeded  witli  in 
like  manner,  ns  if  the  said  coi-poration  had  apiieared 
and  pleaded  thereto.    Sec.  3. 

In  case  the  said  corjioration  does  not  appear  in  the 
Court  in  which  the  indictment  has  been  found,  and 
plead  or  deniui'  thereto,  within  the  time  sitecilied  in 
the  said  notice,  it  shall  be  lawful  ibr  the  Judge  pre- 
siding at  such  Court,  on  proof  to  him  by  aftiiiavit  of 
the  due  .service  of  such  notice,  to  order  the  ilerk  or 
proiicr  officer  of  the  Court,  to  enter  a  plea  of  "  not 
guilty  "  on  behalf  of  the  said  Conioration  ;  and  r.uch 
plea  shall  have  the  same  torce  and  elfect  as  if  the  said 
«-\)rporation  liad  appeared  by  their  attorney  and 
jileaded  the  same .     Sec.  4. 

In  cither  ca.se,  whether  .such  Corporation  appear 
and  plead  to  the  indictment  or  whether  a  plea  of 
"  not  guilty  "  be  entered  by  order  of  the  Court,  it 
shall  be  lawful  for  the  Court  to  proceed  witli  the 
trial  of  the  indictment  in  the  absence  of  tlie  defen- 
dants, in  like  manner  as  it  they  had  aiipeared  at  the 
trial  and  defended  the  same,  luid  in  the  ea.se  of  con- 
viction, to  award  .suchjudgment  and  take  such  other 
and  subsecpient  proceedings  to  enforce  the  same  as 
may  be  appMcable  to  convictions  against  corporations. 
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XXIX.  Rape. 

333.  Attempt  to  commit.  Prisoner  was  in- 
dicted under  32-33  Vic.  Cap.  20.  Sec.  53, 
for  an  attempt  to  commit  rape  upon  a  child 
between  10  and  12  years  of  age.  On  the 
part  of  the  defence  it  was  attempted  to  prove 
that  the  girl  had  had  connection  with  other 
young  persons  and  that  she  had  consented 
to  the  alleged  acts  of  the  prisoner.  Held 
that  the  consent  of  the  child  was  immaterial 
and  therefore  that  evidence  of  such  consent 
would  be  rejected.  Regina  and  J'aquet.  9 
Q.  L.  K.,  351.  Q.  B.  1883. 

XXX.  Eecbivixg  stolen  uoods. 

334.  Case  of  Regina  and  Perry  {II  Dig. 
225433)  reported  in  estenso  26  L.  C.  J.  24 
Q.  B.  1879. 

335.  During  the  night  of  the  15th  and  16th 
of  January  1884,  thieves  broke  into  the  bro- 
kers office  of  one  D  in  Quebec,  and  carried 
oflF  some  14000.  The  money  was  in  bank  bills, 
Dominion  notes,  and  gold  and  silver.  A  silver 
watch  also  was  stolen,  The  next  day  the  police 
arrested  two  strangers  on  suspicion.  These 
persons  were  searched  and  part  of  the  stolen 
money  found  on  them.  During  the  next  few 
days,  the  newspapers  published  long  accounts 
of  the  robbery  and  some  details  regarding 
one  of  the  pergons  arrested  svho  wa.".  vo.o.n"- 
nized  as  an  old  offender.  This  person  on  the 
afternoon  following  the  robbery,  went  to  the 
residence  of  the  defendant  L,  who  kept  a 
book  store  and  represented  himself  as  the 
nephew  of  L.,  and  after  calling  on  the  family 
upataira  aad  learaing  th»t.  L,  was  absent  from  | 


the  city  he  came  downstairs  to  the  bookstore 
and  introduced  himself  to  F.,  the  other  de- 
fendant. His  story  to  Wm  was  that  he  had 
come  to  Quebec  with  some  Americans  to  pur- 
chase horses  and  deposited  with  F.  a  parcel 
of  bank  notes  and  a  small  bag  containing 
gold  and  silver  money  and  also  a  silver  watch. 
On  his  return  to  his  boarding  house  the  man 
vvas  arrested.  L,,  on  his  return  from  Three 
Rivers  in  the  evening  was  informed  of  the 
circumstances  by  F.  his  clerk,  and  that  the 
package  had  been  placed  in  the  vaults  for 
safe  keeping,  during  the  evening.  F,  at  the 
request  of  L,  took  the  parcel  out  of  the 
vault  and  delivered  it  to  L,  who  examined  it 
and  verified  what  was  in  it.  They  were  then 
put  back  in  the  Cash  box  and  replaced  in 
the  vault.  It  was  proved  that  at  this  time  L, 
knew  who  it  was  who  made  the  deposit,  and 
that  he  had  before  been  condemned  for  theft 
and  similar  offences.  Held  that  under  the 
above  circumstances,  the  defendants  were 
guilty  of  receiving  stolen  goods  knowing  them 
to  be  stolen,  and  the  fact  that  they  derived 
no  benefit  from  the  theft  did  not  relieve 
them  from  the  responsability  of  concealing 
It.  Regina  and  Fournier,  10  Q.  L.  K.  35,  Q. 
B.  1884.  '  ^ 

XXXI.  Reserved  case. 


336.  On'a  reserved  case  by  the  Judge  of  les- 
sions  at  Montreal  to  obtain  the  opinion  of  the 
Court  upon  the  question  whether  the  Quarter 
Sessions  can  try  a  case  of  forgery  created 
felony  by  statute  the  question  arose  whether 
the  Queen's  Bench  had  jurisdiction  under 
the  statute  to  hear  such  a  reserved  case. 
Per  Curiam — The  first  difficulty  is  whether 
this  Court  has  any  jurisdiction  under  the 
statute  to  hear  a  case  reserved  by  the  Judge 
of  Sessions  trying  a  case  under  the  Speedy 
Trials  Act.  The  Act  makes  that  Court  a  Court 
of  record  but  describes  it  as  proceeding  out  of 
Sessions.  The  Act  which  grants  the  criminal 
appeal  is  very  special.  It  says :  "  when  any 
"  person  has  been  convicted  of  any  felony  or 
"  misdemeanor  at  any  criminal  term  of  the 
"  said  Court  of  Queen's  Bench,  or  before  any 
"  Court  of  Oyer  and  Terminer  and  gaol  delivery 
"  or  Quarter  Sessions  the  Court  before  which 
"  the  case  has  been  tried  may  in  its  discre- 
"  tion  reserve  any  question  of  law  which  has 
"  arisen  on  the  trial,  &c."  The  question  is 
whether  the  speedy  trials  Court  comes  under 
any  of  these  denominations.  The  Court  is  of 
opinion  that  the  provisions  of  the  law  allow- 
ing a  Speedy  trial  in  certain  cases  creates 
a  new  jurisdiction,  and  the  law  as  to  the 
reservation  of  cases  does  not  apply  to  it.  The 
rule  IS  thil  the  appeal  cannot  be  extended 
beyond  the  cases  laid  down.  Rosfirved  casa 
sent  back.  Hoy  &  Malouin,  4  L.  N.  372,  and 
2  Q.  B.  R.  66,  Q.  B.  1881. 

XXXIII.    Variance  betivee!*  isdictmbnt 

AND  CO.VVICTION. 

337.  The  plaintiff  in  error  was  indicted  for 
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burglary  and  by  the  verdict  he  was  convicted 
of  receiving  stolen  goods  knowing  them  to 
be  stolen.  He  was  sentenced  to  be  impri- 
soned in  the  penitentiary  and  was  suffering 
the  punishment.  On  a  writ  of  error  the  court 
set  aside  the  conviction.  Si,  Laurent  &  Re- 
gina.  4  L.  N.  100.  Q.  B.  1881. 

XXXI V,  Venue. 

338.  The  prisoner  was  convicted  at  Quebec 
of  manslaughter.  He  and  the  deceased  were 
serving  on  board  a  British  ship  and  the  latter 
died  in  the  district  of  Kamouraska,  where  the 
ship  was  loading,  from  injuries  inflicted  by 
the  former  on  board  the  ship  on  the  high 
seas.  Ueld  (on  a  reserveci  case)  that  as  the 
deceased  had  been  hurt  upon  the  sea,and  the 
death  happened  in  another  district  he  should 
have  been  tried  there  and  not  in  the  district 
of  Quebec  and  the  conviction  was  wrong. 
Regina  &  Moore.  8  Q.  L.  R.  9  &  11  R.  L.  180, 
Q.B.  1881. 

XXXV.  Verdict, 

339.  On  a  charge  of  burglary,  only  the  pri- 
oner  cannot  be  convicted  of  receiving  stolen 

goods  and  a  verdict  under  such  circums- 
tances will  be  quashed  on  writ  of  error.  Lau- 
rent &  Regina,  1  Q.  B.  R.  302,  Q.  B.,  1881. 

340.  The  prisoners  were  indicted  for  assault 
with  intlent  to  rob.  The  jury  found  a  verdict 
of  afsaut.  A  motion  in  arrest  of  judgment 
on  the  part  of  the  prisoners  on  the  ground 
that  under  the  indictment  they  could  not  be 
convicted  of  common  assault  v.'as  rejected 
and  they  were  sentenced  to  three  months 
gaol  at  hard  labor.  Regina  &  O'Neil,  8  Q.  L. 
R.  3, Q.  B.  1881. 

XXXVI .  Writ  of  error. 

341.  On  the  hearing  of  a  writ  of  error,  the 
plaintiflF  in  error  should  be  personally  before 
the  Court,  and  if  he  is  confined,  should  be 
brought  up  on  habeas  corpus.  Laurent  & 
Regina,  1  Q.  B.  R.,  302  Q.  B.  1881. 
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CRIMINAL  LUNATICS. 

I.  Imperial  act  respectinq  the  removal  of 
FROM  Her  Ma.iesty's  possessio.xs  oitt  of  the 
United  Kingdom,  see  C.  48-49,  p.  IV. 


CROWN 

I.  Law  offices  of  see  0.  48  VICT.  CAP.  6. 

II.  Liability  of  for  taxes. 
I.H.  Privilege  of. 

IV.  Privilege  of  for  arrears  or  life  rent. 

V.  Property  confiscated  to  see  ESCHE AT.S. 


342.  In  an  action  before  the  Recorder'! 
court  of  the  city  of  Quebec  the  corporation 
of  that  city  impleaded  one  L.  for  taxes  and 
assessments,  alleged  to  be  duly  imposed  upon 
property  of  that  gentleman.  The  attorney  gen- 
eral on  behalf  of  Her  Majesty  filed  an  interven- 
tion praying  to  be  admitted  to  contest  the 
right  of  the  city  of  Quebec  to  recover  taxes 
from  L.,  inasmuch  as  the  crown  was  his  tenant 
and  was  by  law  exempt  from  municipal  taxa- 
tion. The  corporation  demurred  and  on  the 
demurrer  the  intervention  was  dismissed  by 
the  Recorder.  The  attorney  general  then 
brought  the  question  before  the  Superior  Court 
by  certiorari.  On  the  certiorari  it  appeared 
that  L.  was  proprietor  and  used  the  premises 
in  question  as  a  bonded  warehouse,  and  it  was 
contended  for  the  crown  that  they  were  ex- 
empt under  the  words  "  all  public,  buildings 
intended  for  the  use  of  the  civil  govern- 
ment" in  23  Vic.  Cap.  61.  Sec.  58.  Held  that 
that  under  the  circumstances  related  that 
the  crown  was  not  tenant,  but  even  if  it  were 
it  was  not  exempt  as  such  under  any  of  the 
statutes  referred  to  from  the  payment  of  mu- 
nicipal taxes .  Corporation  of  Quebec  &  Leau- 
craft.  7  Q.  L.  R.  56.  S.  C.  1881. 

343.  And  field  aiao  that  ifit  were  so  exempt 
that  would  not  exempt  the  proprietor  of  the 
warehouse  from  payment  of  the  corporation 
taxes.  Ibid. 

III.  Privileges  of. 

344.  Art.  9  (1)  of  the  Civil  Code  refers  only 
to  such  ri,?hts  and  prerogatives  of  the  Crown  as 
are  attributes  of  the  sovereignty,  and  not  to 
such  rights  as  may  be  possessed  equally  by 
subjects.  Hence  Articles  1187  and  1188  (2) 
of  the  code  apply  to  ordinary  claims  of  the 
Crown,  and  compensntion  may  be  pleaded 
between  a  claim  of  the  Crown  for  the  price 
of  land  sold  and  a  debt  due  by  the  Crown  for 
salary.  Attorney  General  &  Judah.l  L.N. 
147,  S.  C,  1884. 

IV.  Privilege  op  for  arrears  op  life  rent. 

345 .  In  a  distribution  of  a  lot  of  land  the 


(1)  No  act  of  the  legislature  affcots  the  rights  or 
l>rcrogatives  of  the  Crown,  unless  tliey  are  included 
therein  by  si)eciiil  enactment.  The  rights  of  third 
parties,  wlio  are  not  specially  mentioned  in  any  such 
act,  are  likewise  exempt  from  the  effect  thereof  un- 
less tlie  act  is  public  and  general. 

(2)  1187.  When  two  iiersons  are  mutually  debtor 
and  creditor  oi'each  other,  both  debts  are  extinguished 
by  compensation  whicli  takes  pla<;e  between  tliem  in 
tlie  cases  luid  miiuuer  hereinafter  declared. 

n  88 ,  Compensation  takes  place  by  !;!ic  win  r.wra- 
tiou  of  law  between  debts  which  are  equally  liquid- 
ated and  demandablc,  and  have  each  forobjectasum 
of  money  or  a  certain  quantity  of  indeterminate  tilings 
of  the  same  kind  and  quality.  So  soon  as  the  debts 
ey.st  simultaneously,  they  are  mutually  extinguished 
in  so  far  as  their  re3i)eotive  amounts  correspond. 
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Crown  was  collocated  tor  1140,  capital  oJ  a 
life  rent  which  it  had  on  the  property,  and 
1226 .  80  arrears  for  27  years.  This  was  opposed 
by  another  hypothecary  creditor  on  the 
ground  that  the  Crown  had  no  greater  privi- 
lege than  a  subject,  and  could  therefore  only 
claim  for  five  years.  Held  that  while  the 
Crown  had  a  right  to  be  paid  the  entire 
amount  due  as  against  the  debtor  of  the 
arrears  that  it  had  no  greater  privilege  than 
than  the  individual,  and  the  collocation  must 
be  reformed.  Banque  Nationale  &  Davidson. 
8Q.L.R.  319,  S.  C,  1881. 
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CROWN  LANDS. 

I.  Act  respectino  See  C.  44  VIC.  CAP.  Ifi;  C 
46  Vict.  Cap.  17  ;  C.  47  Vict.  Caps  25  &  26. 

II.  Cancellation  op  letter.s  Patent  for 
fraud. 

III.  Errors  in  the  Dominion  Land  Act  cor- 
rected, C.  4.5  Vict.  Cap.  27. 

IV.  Location  ticket  does  not  conber  right 
to  mortgage  see  HYPOTHEC. 

V.  Management  of  See  Q.  46  VICT.  CAPS. 
8  and  9. 

VI.  Protection  of    Settlers  See  Q.  45 
VICT.  CAP.  12. 

'  il.  Relief  of  Settlers  thereon. 

VIII.  Reserve  of  bight  of  way. 

IX.  Rights  of  Locatee. 

X.  Sale  and  management  of  See  Q.  45  VICT 
CAP.  10. 

H.  Cancellation  of  letters   patent  for 
FRAUD,  &o. 

346.  In  a  case  pending  before  the  court  at 
Chicoutimi  the  atiomey  general  of  the  pro- 
vince of  Quebec  intervened  and  prayed  that 
the  letters  patent  granting  the  lands  in  dispute 
be  cancelled  for  fraud  and  error.  Held  that 
it  is  the  duty  of  a  persot.  claimii.g  letters 
patent  of  crown  lands  to  communicate  every- 
thing which  may  aflfect  his  right  to  receive 
them,  and  if  he  does  not  do  so  the  letters 
patent  will  be  set  aside,  even  if  he  has  done 
BO  some  time  previously  but  has  neglected  to 
call  the- attention  of  the  officers  to  the  facts 
again.  Attorney  General  &  Morin.  1  Q.  B.  R. 
88.  Q,  B.  1880. 

VII.  Relief  of  settlers  thebeon. 

It  shall  be  Iftwful  for  the  LicutPimiit-Oovpn.-ir  in 
Couiiiilupon  the  rejiort  of  the  Commissioner  of  Cro  vn 
Lands,  to  grant  ujion  audi  terms  n.s  lie  may  be 
lUKiscil  to  fix,  the  rcmissiuu  in  whole  m-  in  pan  of 
the  sums  now  due  to  the  Crown  in  virtue  of  the  act 
38  Vict.  Cap.  3.  Q.  48  Vict.  Cap.  33,  Sect.  1. 

A  detailed  statflmeiits  of  the  i-emissio.is  made 
under  this  act  shall  he  sibmitted  to  the  Legislature, 
during  the  llrst  fifteen  days  of  each  session.  Sec.  2. 


347.  In  a  conceBsion  of  cro^vri  lands  by 
letters  patent  the  following  reservation  was 
made — "And  we  do  hereby  expressly  reserve 
to  us,  cur  heirs  and  successors,  a  right  of 
making  any  number  of  public  roads  or  high- 
ways of  a  breadth  not  exceeding  one  hun- 
dred feet,  through  any  part  of  the  said  land 
and  premises  hereby  granted,  except  such 
part  whereon  any  dwelling  houses  or  other 
houses  or  dwellings  shall  be  erected . "  Held 
that  a  Municipal  Corporation  had  not  the 
right  under  such  clause  to  expropriate  the 
whole  of  the  land,  without  having  first  ap- 
pointed persons  to  valuate  it  and  that  if  the 
land  was  expropriated  for  the  r)urposes  indi- 
cated that  the  owner  had  a"  right  to  be 
indemnified  according  to  the  value  of  the 
land  taken,  notwithstanding  the  provisions  of 
Art.  902,  Municipal  Code.  (1)  Corporation 
du  ComUde  Dorchester  et  Collet.  10  O  L  R 
63.  Q.  B.  1884.  ^' 

IX.  Rights  op  looatee. 

348.  Action  of  damages  for  timber  cut  on 
two  lots  of  land  held  by  the  plaintifif  under 
an  instrument  in  the  nature  of  a  sale  from 
the  crown    dated    the    29th  August   1878 
Defendant  pleaded  that    the  plaintiff  had 
wholly  failed  to  comply  with  the  conditions  of 
the  sale  in  his  favor,  and  that  according  to 
those  conditions  the  plaintiff  had  no  right  to 
the  timber  on  the  said  lots,  and  that  if  he 
were  to  pay  for  the  timber  to  the  plaintiff  he 
would  be  exposed  to  pay  for  it  a  second  time 
to  the  crown.    Held  that  the  location  ticket 
of  the  plaintiff  being  virtually  a  sale  convey- 
ing ownership  he  had  a  right  to  recover  the 
value  of  timber  cut  by  others  upon  the  land, 
notwithstanding  the  condition  that  he  should 
not  cut  the  timber  himself;  and  that  even  if 
ihe  location  ticket  were  a  mere  license  of 
occupation,  and  did  not  convey  ownership,  the 
plaintiff  being  allowed  by  law  to  "  maintain 
"  suits  in  law  or  equity  against  any  wrong 
"  doer  or  trespasser  as  effectually  as  he  could 
"  do  under  a  patent  from  the  crown  "  would 
still  liave  a  right  to  recover  the  value  of  the 
timber  notwithstanding  the  said  condition. 
Dinan  &  Bv-lcy.    7  Q.  L.  R.  120.  S.  C.  R. 

lool , 


CURATOR 

1.  Authorization  of. 

349.  A  curator  to  an  interdict  cannot  ins- 
titute an  pppeal,  even  from  a  judgment  con- 
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cerning  an  alimentary  allowance,  until  regu- 
larly authorized  by  a  Judge  or  the  Prothono- 
tary  on  the  advice  of  a  family  council.  Cle- 
mont  A  Francis  6  L.  N.  325  Q.  B.  1883. 


GURATORSHIP. 

I.  A  MOTHKK  MAY  BE  OURATRIX. 

II.  Appointment  of  Curator. 

III.  Liability  of  Curator  to  account. 

IV.  PowKiw  OF  Curator. 

V.  Powers  of  Curator  to  DELAi8.siiMENT. 
Vr.   Termination  of. 

I.  A  mother  can  be  curatrix. 

350.  A  mother  may  be  appointed  curatrix 
to  her  absent  son  and  administer  hip  estate. 
Valiquette  Exp.,  7  L.  N.  70,  S.C.  1884. 

II.  Appointment  of  curators. 

,').")  I.  Provisions  of  Art.  445  C.  C.  P.  regard- 
ing orders  or  judgments  rendered  by  the 
Prothonotary  will  not  apply  to  the  interdic- 
tion or  appointment  of  a  curator.  Clermont 
&  Francis,  12  K.  L.  567,  S.  C,  1881. 

III.  Liability  of  curator  account. 

352.  Wliere  the  curator  to  the  estate  of  a 
testator  pleaded  to  an  action  to  account  in  ter 
alia  that  by  a  former  action  still  pending  in 
the  same  Court,  one  of  the  defendants  and  a 
co-legatee  with  the  plaintiflf  had  made  a  de- 
mand for  an  account,  in  all  respects  similar  to 
the  present  action,  that  the  parties  were  the 
same,  and  the  allegations  and  conclusions 
were  the  same,  but  did  not  plead  that  he  had 
rendered  an  account  in  the  former  case,  but 
but  on  the  contrary,  it  was  shown  that  the 
record  in  the  former  cause  had  been  des- 
troyed by  fire  in  the  burning  of  the  Quebec 
Court  House.— iTe^d  that  he  had  no  interest 
in  raising  such  a  question  except  as  to  costs 
which  would  be  provided  against.  Fraser  & 
Pouliot,  7  Q.L.R.,  148,  S.  C,  1881. 

IV.  powers  of  curator. 

353.  Opposition  to  the  sale  of  a  fief  and  seig- 
niory on  the  ground  tliat  the  ren  tes  consfifnies 
representing  the  eens  et  ren  ^es  of  said  seigniory 
for  15  years,  had  been  ceded  and  transferred 
to  opposant  by  the  seignior  (deceased).  Oppo- 
sition contested  by  the  curator  to  the  vacant 
succession  of  tho  seignior,  on  the  ground 
that  the  seignior  was  insolvent  at  the  time  of 
the  transfer,  who  consequently  was  in  fraud  of 
vue  vttTuU<--i3.  iicia  luag  Ltiu  curator  nad  no 
status  to  file  such  contestation,  or  to  adk  for 
the  resiliation  of  the  transfer  on  such  ground 
»» it  belonged  to  the  creditors  only.  Lamarcht 
k  Pauti,  27  L.  C.  J.  347,  Q.  B.  1883. 


V.  Powers  of  Curator  to  Dki.aisskment. 

354.  Opposition  alleging  that  the  defen- 
dant having  been  sued  hypothecarily  as  tho 
d^tentenr  acluel  of  the  lot  of  ground  seized  in 
this  cause  made  a  delaissement  in  due  course 
of  law,  that  the  opposant  was  appointed 
Curator  to  the  delaissement  so  made  and 
that  by  reason  of  the  premises  the  proceeding 
for  the  sale  of  the  said  lot  on  the  part  of  the 
present  plaintiflf  ought  to  have  been  taken 
against  the  opposant  as  curator  to  the  delait- 
sement,  and  not  against  the  defendant  who 
had  made  the  delaissement.  Plaintiflf  conten- 
ted on  the  ground  that  it  did  not  appear  that 
the  opposant  was  sworn  as  curator  as  well  as 
other  objections  against  the  appointment  of 
the  defendant.  Held  that  although  the  delais- 
sement leaves  the  delaissant  the  right  to 
resume  the  property  at  any  time  before  the 
sale,  on  paying  the  plaintiff'  suing,  and  also 
the  right  to  receive  any  surplus  that  the  sale 
of  the  land  may  produce  after  the  payment 
of  the  legal  claims,  yet  that  the  delaissement 
cannot  be  considered  a  Ugitime  eontradietevr 
in  any  proceeding  to  bring  the  property  to 
sale,  ana  a  creditor  having  a  judgment  against 
the  delaissant  ought  to  cause  it  to  be  de- 
clared executory  against  the  curator  before 
causing  the  real  estate  delaissi  to  be  seized . 
Csntiire  &  Fournier,  7  Q.  L.  K.  27,  S.  C.  R.  1880. 

VL  Termination  of, 

355 .  The  functions  of  a  curator  to  a  dslai$- 
.tern eat  cease  ipso  facto  by  the  payment  of 
the  hypothecary  debt,  and  no  judgment  to 
;bat  t>fiect  is  necessary.  Montcatel  &  Rots  & 
Trudel  &  Bouchard 27  L.  C  .  J.  218,  S.  C.  1883. 


CURE. 


I.    KlOHTS   OF. 


356.  Lorsqu'une  partie  d'une  paroisse  ci- 
vile et  canonique  est,  par  decret  de  I'Evgquo 
dioclsain,  dument  detacheeetannex6e  a  une 
paroisse  voisine,  la  dime  est  due  au  cur6  de 
cette  derniere  qui  peut  la  recouvrer  en  jui- 
tice,  nonobstant  que,  sur  opposition  des  par  - 
ties  intSressees,  les  commissaires  auraient 
refus6  d'eriger  civilement  cette  nouvelle  pa- 
roisse qui  reste  paroisse  canonique  seulement, 
et  la  dime  est  due  pour  la  subsistance  du 
cur6  a  I'occasion  des  services  spirituels  qu'il 
est  ap_pele  et  tenu  de  rendre  aux  fiddles  mis 
par  I'Eveque  sous  sa  jurisdiction  et  non  pour 
les  services  civiles  qu'il  rend  k  I'Etat  et  que, 
par  suite,  c'est  la  paroisse  canonique  qui 
doit  la  dime.  (1 )  Ouimet  vs  Cadot.  7  L.  N.  415. 
C.  C.  1884. 


CURRENCY, 

I.  AoT  RBSPBOTiKo  see  C.  44  Vic.  Cap.  4. 


(1)  In  appeal. 
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AISSRMBNT. 


CUSTOMS. 
CUSTODY. 


LOf  iM.KcjiTiMATR  ciiir,DRKN',.'(ee<4IlLDKEN. 
II.  Of  minors. 

S;')?.  The  mother  of  a  minor  of  twelve  yean 
of  age  ithe  father  being  dead),  is  entitled  to 
the  charge  of  her  child,  unless  it  appears  that 
she  is  disqualified  by  misconduct  or  is  unable 
to  provide  for  the  child.  Ham  Exp  6  L.  N. 
115,  &  27  L.  C.  J.  127,  Q.B.,  IM83. 

358.  But  when  it  appeared  that  the  mother 
was  a  domestic  servant,  and  the  child  was  well 
cared  for  by  another,  the  Court  before  grant- 
ing to  the  mother  the  custody  of  the  child, 
required  the  production  of  affidavits  showing 
that  the  mother  was  in  a  position  to  provide 
for  the  child's  wants.     lb . 


CUSTOM  OF  TRADE. 

I.  Proof  of. 

359.  A  custom  of  trade  to  be  binding  must 
be  uniform,  universal,known,  and  consecrated 
by  long  umge. Forest  &  Berensfein  8  Q.  L.R 
262,  8.  C.  R.  1882  ami  Mac  G iUivray  i\iid 
Parker,  6  L.  N.  308,  S.  C.  1883. 


CUSTOMS. 


I. 


Act  iiMixnED,  see  C.  44  Vict.  Caps  10  & 
11  ;  C.  46  Vict.  Caps.  12  &  13  ;  G.  47  Vict., 
Caps.  29  A  30  ;  C.  48-49  Vict.  Cap.  61. 


CUSTOMS. 

II.  Liability  for. SEIZURE  BY      ' 


288 


360.  Action  under  1543  C.  C.  (!)  to  res- 
cind a  sale  of  473  chests  of  tea.  Sale  was  made 
at  Toronto  on  the  5tli  February  1880,  through 
a  broker  at  Montreal,  at  32]  cents  per  pound 
duty  paid,  delivered  in  Toronto  ;  terms  cash. 
The  declaration  alleged  the  receipt  of  the 
goods  by  defendant  at  Montreal  and  non- 
payment of  the  price .  The  action  began 
with  an  attachment  of  the  goods  in  July 
1880.  Plea  that  the  goods  were  sold  duty 
paid,  and  the  duty  was  not  paid,  and  the 
goods  were  seized  on  arrival  in  Montreal  by 
the  Customs  Authoiites,  and  the  seizure  was 
only  discharged  on  the  6th  April  1880  ;  that 
meanwhile  the  defendants  had  resold  the 
teas  and  being  unable  to  deliver  them  by 
the  breach  of  contract  of  plaintiflF  they  lost 
profits  on  their  sale,  and  were  liable  in  dam- 
ages for  nondelivery,  to  the  extent  of  $835.- 
24,  and  asked  that  in  the  event  of  the  teas 
being  delivered  to  plaintiff,  they  should  be 
made  subject  to  defendants  lien  for  that 
amount.  Held  maintaining  the  seizure,  that 
there  was  no  proof  of  any  default  on  the  part 
of  plaintiC,  and  he  could  not  be  held  respon- 
sible. If  the  Customs  Authorities  were  to 
blame  in  the  seizure,  defendants  had  their 
recourse  against  them.  Lambe  &  Hartland 
4  L  N.  1.S8,  S.  C.  1881. 


(11  1543.  In  the  salfol'moveal)lp  things,  the  right 
of  dissolution,  Iiy  rp.oson  of  nou-i)aynicnt  of  the 
price,  can  only  be  exercised,  while  the  things  sold 
remain  in  the  ixMsession  of  the  buyer,  without  pre- 
judice to  the  seller's  right  of  revendication  as  pro- 
vided in  the  title  of  Privileges  and  Hypothecs. 
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[.  A0AIV8T. 

Carriers. 
Corporationx. 
Employers. 
Railways. 
Telegraph  Company. 

II.  Compensation  ok. 

III.  CONTRIBUTOUY  NeOMOBNCE. 

IV.  Costs  in  Cases  ov, 

V.  Discretion  of  Appeal  CottRT  to  inter- 
fere WITH. 

VI.  Exempt  from  seizure. 
Accidents. 

VII.  For. 
Assault. 

Being  struck  off  Voters  List  in  error. 
Bite  of  dog. 

Breach  of  promise  of  marriage. 
Default  to  furnish  debentures. 
False  affidavit. 
False  arrest. 
False  imprisonment. 
Illegal  seizure. 
Infringmentof  I'atent. 
lusulting  Conduct. 
Lihel. 

Loss  occasioned  to  lessee  by  repairs  to 
leased  premises  See  LESSCJIJ  &  LESSEE. 
Registration  of  illegal  hypothec. 
Seduction. 

Selling  liquor  to  drunkards. 
Shooting  dogs. 
Unfounded  Action. 

VIII.  Grounds  of. 

IX.  Joint  and  several  liability  for. 

X.  Liability  for  Acts  committed  by  minors 

AND  persons  under  CONTROL. 

XI.  Liability  of  Masters. 

XII.  Place  of  Action  when  for  breach  of 
contract. 

XIII.  Prescription  of. 

XIV.  Prospective. 

L  Against. 

1.  Carrier — In  an  action  against  the  pro- 
prietor of  a  ferry  boat  for  the  loss  of  a  horse 
entrusted  for  carriage  caused  by  injuries  sus- 
tained on  board.  Held  that  the  ferryman  was 
liable  as  a  common  carrier,  and  the  burden  of 
proof  was  on  him  to  show  exemption.  Robert 
&  Laurin,  26  L.  C.  J.  378,  S.  C.  R.  1882. 

2.  Corporations — Plaintiff  alleged  that  on 
the  3rd  November  1878,  while  driving  in  a 
carriage  over  Craig  street,  in  Montreal,  the 
right  wheel  suddenly  sank  into  the  earth  to 
a  depth  of  15  to  18  inches,  producing  such  a 
violent  shock  as  to  break  the  carriage  and 
throw  the  plaintiff'  into  the  street.  The 
horse  ran  away  and  was  so  much  injured  that 
it  died.  The  defendants  pleaded  that  they 
had  never  boon  notified  that  there  was  any 
defect  in  the  said  street,  and  that  the  plain- 
tiffs carriage  was  defective  and  had  already 
been  repaired.  The  facts  alleged  by  the 
plaintiff"  were  proved,  and  the  defendants 


proved  a  defect  or  flaw  in  the  axle  of  plain 
tiff"s  carriage  consisting  in  a  defective  weld- 
ing of  the  iron  which  was  unknown  to  plain- 
tiff', and  not  readily  discoverable.  Held  that 
the  defendants  wero  liable.  Archambault  <£r 
City  of  Montreal,  2.'j  L.  C.  J.  225,  S  C  R 
1879.  ' 

3.  -Ewjp%ers.— Action  of  damage  for  an 
injury  to  plaintiff"  by  pieces  of  metal  falling 
from  the  roof  of  a  house  upon  his  head 
througli  the  negligence  of  one  of  defendants 
workmen,  while  making  rei)air8  to  the  roof. 
Defendant  tendered  $50.  Held  that  the  em- 
ployer was  responsible  for  the  negligence  of 
his  workman,  and  the  amount  was  a  question 
of  evidence.  Damages  assessed  at  $100.  Van- 
dal &  Prowse,  4.  L.  N.  2,  S.  C.  1880. 

4.  Railways — Case  of  Wilson  &  G.  T  R 
(II.  Dig.  236,  18)  reversed  in  Q.  B.  5  L.  N. 
88&2Q.  B.K.  131  &Su.Ct  1883. 

5.  Telegraph  Companies.—ln  an  action  of 
damages  against  a  Telegraph  Company  for 
the  non-delivery  of  a  message.  Held  that  the 
condition  on  the  form  of  a  Telegraph  Com- 
pany, declaring  that  the  Company  is  not 
liable  for  mistakes  in  transmission  and  even 
for  non  delivery  of  a  message,  if  not  repeated, 
is  a  reasonable  one,  and  having  been  signed 
by  the  sender,  he  is  bound  by  it ;  and  that 
such  a  company  is  not  subject  to  the  same 
rules  as  ommon  carriers.  Clarence  Gold 
Mining  Co.  d:  Montreal  Telegraph  Co.  8 
Q.  L.  R.  94,  C.  C.  1881.  if    J'     ^  ■  o 

IL  Compensation  of. 

6.  Where  in  an  action  of  damages  for  slan- 
der It  appeared  that  the  plaintiff"  had  also 
called  the  defendant  names  the  injuiy  was 
said  to  be  compensated  and  the  action  was 
dismissed.  Coutu  &  Lefevre,  7  L.  N  HI  S  C 
R.  1884.  ^.ni,i3.  u. 

III.  Contributory  negligence. 

7.  Action  against  a  farrier  for  the  loss  of  a 
valuable  horse  which  was  injured  while  being 
shod  in  the  premises  of  the  defendant.  The 
horse  was  in  charge  of  the  plaintiff''s  gi-oom, 
and  being  restive  and  troublesome,  the 
groom  struck  it  with  a  whip  which  he  had  in 
his  hand.  The  norse  thereupon  backed  up 
suddenly,  and  one  of  his  hind  feet  went  down 
an  opening  between  the  end  of  the  flooring 
and  the  wall  which  was  just  large  enough  to 
allow  It  to  press  through,  but  closed  on  it  and 
would  not  allow  it  to  come  back.  In  the 
struggles  which  the  horse  made  to  free  itself 
It  was  injured  so  that  it  had  to  be  shot.  Held 
that  while  the  farrier  was  bound  to  have 
his  premises  in  proper  condition,  the  groom 
had  in  this  case  contributed  to  the  accident 
by  striking  the  horse,  so  that  the  plaintiff" 
could    not  recover.    Action  di«mi<<«o<l  e<">h 

itvTr,%^'^.:zr''-  ^"'^^  ^-  *'^^""' 

8.  In  an  action  by  an  employee  againsthis  em- 
ployer for  iiyury  suffered  in  the  course  of  his 
employment— Held  that  where  the  employee 
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has  clone  only  wliat  moHt  other  pooplo  would 
<lo,  lie  is  not  in  fault,  and  not  guilty  of  contri- 
butory negigence.  Consette  &  Leduc,  6  L  N., 
IMI.S.  C.  R,  1883. 

!t.  Where  a  collision  occurred  hotvvoen  two 
vehicles  and  both  drivers  were  in  fault,  but  it 
appeared  that  the  accident  nevertheless  might 
have  been  averted  by  ordinary  care  on  the  j)art 
of  the  one  who  did  not  stop  when  requested, 
the  latter  was  held  liable  in  mitigated  dama- 
ges. Therien  J;  Morrice,  6  L.  X.  110,  S.  C, 
1883.  ' 


no  control  that  the  defendants  were  respon 
sible.  McRnbie  <t  Shnfer,  25  L  C.  J.  103 
.S.  C,  1880. 

14.  Where  a  cask  of  sirup  was  broken 
while  passing  over  tho  quay  from  the  steam- 
boat, and  the  sirup  lost  after  delivery  to  an 


employee  of  the  plaintif!'.      Held,  that 


tht 


Leclere  if 


IV.  Costs  iv  cases  ok. 

10.  Where  judgment  for  f  I  .(XJ  damages  and 
costs  is  rendered,  that  means  |1.(K)  also  for 
coats.  Laurence  d-  Hubert,  12  R.  L.  HW,  S.  C, 
1883.  '         ' 


V.  Discretion  of  Appeal  (Jourt  to 

FERE  WITH. 


INTER 


11.  In  an  action  of  damages  for  personal 
injury,  the  Court  of  first  instance  awarded 
$'6000.  In  appeal  the  amount  was  reduced  to 
$600,  and  the  plaintift"  condemned  to  pay  all 
the  costs  of  appeal  (1).  In  the  Supreme  Court 
Held  that  inasnnich  as  the  damages  awarded 
were  not  of  such  an  excessive  character  as  to 
show  that  the  judge  who  tried  the  case  had 
been  influenced  by  improper  motives  or  led 
into  error  the  amount  so  awarded  by  him 
ought  not  to  bo  reduced.  Gingras  &  Deailels, 
4  L.  N.,  91,  and  Leoi  <t  Reed,  4  L.  N.,  92,  &  6 
S.  C,  Rep.  482,  Su.  Ct.,  1881. 

VI.  Exempt  from  seizure. 

12.  Where  the  defendant  had  in  an  action 
of  damages  for  libel,  been  awarded  $.50,  and 
this  amount  was  attached  in  the  hand  of  the 
person  condemned,  it  was  held  to  be  unseiza- 
ble,  and  the  attachment  was  set  aside.  Mau. 
rice  &  DesroKiers,  7  L.  N.  264,  &  361,  &  12 
R.  L.  654,  C.  C,  1884. 

VII.  For. 

13.  Accidents — Action  of  damages  in  con- 
sequence of  an  accident  caused  to  the  Plain- 
tiff by  the  neglect  to  cover  and  surround  with 
a  railing  an  excavation  made  in  the  public 
street,opposite  the  defendant's  property,  and 
to  put  up  a  light  at  the  spot.  The  defendants 
pleaded  and  proved  that  the  work  was  done 
mider  contract,  and  that  the  defendants  had 
no  control  over  the  contractor.  The  plaintiff 
proved  that  the  permit  from  the  Corporation 
to  made  the  excavation  was  granted  to  the 
defendants,and  on  condition  of  their  protect- 
ing the  public  against  accident.  Held,  that 
notwithstanding  the  excavation  was  made  by 
a  contractor  over  whom  the  defendants  had 


(1)  II  Dig.  247.79. 


steamboat  owner  was  not  liable. 
Gahertij,  7  Q.  L.  R.  30,  C.  C,  1880. 
Tu''^'*  ^^'^''°"  °^  <lamages  for  personal  injuries. 
Ihe  plaintiff  had  entered  the  yard  of  the 
''"™l>aiiy  defendant  and  was  proceec'ing  to 
the  office  in  search  of  employment  when  an 
empty  barrel  weighing  some  sixty  or  seventy 
pounds  was  thrown  out  of  an  upper  window 
of  the  factory  and  struck  him  on  tha  body, 
throwing  hhn  down  and  breaking  his  le'^t 
shoulder  blade  and  his  sixth  rib.  He  was  in 
bed  three  weeks  under  the  care  of  a  doetoi. 
Ihe  defendants  without  admitting  liability 
tendered  three  hundred  dollars  and  costs. 
The  medical  testimony  was  to  the  effect  that 
his  efficiency  as  a  carpenter,  which  was  his  oc- 
cupation, had  been  lessened.  Held,  that  tl^t 
defendants  were  undoubtedly  liable  and  <1h- 
mages  estimated  at  $5()0.(K),  of  which  $ISO.(Ht 
was  for  exemplary  damages.  Leronx  &  Victor 
Hudon  Cotton  Co.,  4  L.  N.  46,  S.  C.  &  118 
S.  C.  R,  1881. 

16.  Plaintiff,  was  in  the  employ  of  the 
defendants,  biscuit  manufacturers,  and  while 
engaged  in  such  employment,  his  hand  was 
caught  between  two  rollers,  be'onging  to  the 
machineiy  used  for  making!  i.^uits,  by  which 
two  of  his  lingers  were  permiuiently  injured. 
Held,  that  a  workman  who  is  injured  in  the 
course  of  an  employment,  which  becomes 
dangerous  only  by  carelessness  an<I  want  of 
proper  attention,  has  no  right  to  damages 
from  hismaster,especially  if  heisaccquainted 
with  the  working  of  the  machinery  and  could 
be  injured  only  by  his  own  imprudence. 
Sarault  &  Viau,  11  R.  L.  217,  S.C,  1881. 

17.  Action    of   damages    for   an  accident 
caused  by  an  alleged  obstruction  in  the  street 
by  which  the  plaintiff  was  thrown  out  of  a  cart 
and  injured.    The  city  called  in  the  contrac- 
tors as  garants,!V[\d  these  pleaded  negligence 
on  the  part  of  the  man  driving  the  cai't.  The 
contractors  had  a  quantity  of  material  in  the 
street  by  permission  of  the  city  with  a  stipu- 
lation to  have  a  light  there.    The  evidence 
as  to  contributory  negligence  on  the  part  of 
the    driver    was   contradictory,  but   it   was 
proved  that  there  was  a  pile  of  stone  and 
timber    in    the    street,  that    the    accident 
was  caused  thereby,  and  that  there  was  no 
light  placed  there  by  the  contractors  and  the 
evening  was  dark.    The  material  might  have 
been  enclosed  with  a  fence,and  a  light  might 
have  been  placed  there.     Held,  that  the  city 
and  contractors  should  answer  in  damages. 
Damages  assessed  at  $250  for  which  judgment 
against  the  city,  and  en  garantie  against  the 
contractors.    Dioite  &  the  City  of  Montreal, 
4  L.  N.  243,  S.  C,  1881. 

18.  Action  against  the  City  for  $5000  da- 
mages. It  appeared  that  on  the  10th  Febraary 
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I  H79,  about  Hix  o'clock  in  the  evening  whil>i 
plaiiitifT  was  going  homo  from  work  along 
the  northwest  Hide  of  Notre-Dnme  Street  lie 
struck  his  foot  ngainst  a  lump  of  snow  or  ice 
on  the  sidcwnik,  and  fell  with  great  violence* 
to  the  ground.  'Plio  accident  was  not  attri- 
liuto<l  to  any  furelossnes.s  on  the  part  of 
plaintiff  but  was  caused  by  dangerous  accu- 
mulation of  ice  or  snow  on  the  sidewalk.  The 
fall  caused  a  fracture  of  the  thigh,  and  the 
plaintiff  who  was  tltl  years  of  age  was  peima- 
nently  injured  thereby.  Damages  allowed 
»2(J00.  Dillon  it  City  of  Monlreal.  4.  L.  X. 
;^00,  S.  C,  1881. 

19.  The  plaintiff' while  lU'iving  over  a  rail- 
way crossing  by  a  street  in  the  suburbs  of 
Montreal  was  struck  by  a  passing  train  and 
injured.  Held  that  he  was  bound  to  use 
caution  in  crossing  the  track  at  an  hour 
when  the  trains  were  usually  passing,and  the 
company  not  being  guilty  of  negligence  or 
omission  of  the  customary  warnings  the  plain- 
tiff was  rot  entitled  to  damages  for  injuries 
sustain.^d.  Roy  d-  The  f>  -and  Trunk  Hail- 
way  Company.  4.  L.  N.  lill,  .'^.  C,  1881. 

20.  Le  demandour  declare  qu'il  avait  lou6 
une  stalle  pour  son  cheval  Ic  dimanch*)  dans 
I'etable  de  A.  S  Lo  dofendeur  en  avait  aus.':l 
loue  une  voisine  de  celle  du  dcmandfur  du 
cote  nord.  La  stalh  du  cote  sud  voisine  de 
celle  du  demandeur  n'etait  pas  lou§e.  I^e  26 
Decembre  le  defendeui  est  venu  avoc  deux 
chevaux  en  a  mis  nn  dans  sa  stalle  louee  c  t 
I'autro  dans  la  .stalle  non-louee.  Apres  la 
me.sse  Ic  eheval  du  demandeur  avait  la  jam- 
be  gauche  dc  derriero  casse^  par  les  ruades 
du  cheval  d»i  defondeur  mis  dans  la  stalle  du 
sud  et  on  fut  oblige  de  tuer  le  cheval  blesse. 
Jug6  que  le  d^fendeiu'  ayant  mis  son  cheval 
.sans  permission  dans  une  stalle  non  louee 
voisine  de  celle  du  demandeur  etait  responsa- 
ble  de  la  parte  du  cheval  du  demandeur  vu 
que  evidemment  par  I'aapect  et  la  position 
de  la  blessure  c'etait  le  cheval  du  defendeur 
oui  avait  fait  le  dommage  quoique  personne 
ne  I'eut  vu  faire.  Bfi-ub^  &  Oitellet.  4.  L.  N. 
343.1881. 

21.  A  shutter  from  an  upper  story  slipped 
off  its  hinge  while  the  defendants  servant 
was  opening  it,  and  falling  on  the  plaintiff 
injured  her  so  that  she  was  unable  to  ivork 
for  five  weeks.  Held  that  although  there 
was  no  gross  negligence  on  the  part  of  the 
servant  her  employer  was  responsible  as  it 
was  his  duty  to  see  that  the  shutter  was 
hung  so  as  to  avoid  such  accidents.  Goulet  & 
Stafford.  4.  L.  N.  357.  S.  C,  1881. 

22.  Action  arising  out  of  an  accident  which 
occurred  while  the  cargo  of  the  "  South 
Tyne  ",  consisting  of  railway  iron,  was  being 
discharged  in  the  port  of  Montreal,  in  May, 
1880.  The  appellants  were  stevedores,  and 
were  employed  in  the  unloading  of  the  vessel. 
G.  the  respondent,  and  a  i'ellow-workman 
named  A.  were  engaged  by  them,  and  while 
the  unloading  was  proceeding  during  the 
night,  one  of  the  chains  by  which  the  rails 
were  raised  through  the  hatch  gave    way, 


'and  the  rails  fell  upon  the  respondent  and 
his  follow  worknnui,  lireaking  a  le„  of  each. 
(i.  sued  for  $2,(KX)  danmgos,  and  bv  the  judg- 
ment of  the  (.'ourt  lielow  ho  wa.t  allowed  f4(X). 
.\j)pfal  by  the  deff-ndants  from  this  judg- 
ment—  Held  reversing  this  judgmont  and 
dismissing  the  action,  that  where  the  damage! 
results  from  an  accident  Without  fault  on 
either  side  the  loss  is  borne  by  the  party 
who  suffers  it  ;  antl  when  the  sutloring  party 
alone  is  in  fault  the  loss  is  borne  by  hini. 
Desrochesii  Ganthier,  5  L.  X.4()4,  Q.  B.  1882. 

23.  Action  of  damages  for  injuries  suffered 
from  the  defendant  who  was  driving  a  horse 
at  a  rapid  rate,  and  came  in  contact  with  the 
plaintiffs  carriage,  in  which  the  latter  was 
driving  with  his  wife-thc  accident  bringing  on 
a  miscarriage  among  other  injuries,  and  the 
damages  being  laid  in  all  at*l,(MKJ.  Held  that 
the  owner  o  i  horse  is  not  responsible  for 
the  damage  <  sed  by  the  animal  while  run- 
ning away,  it  lie  proves  that  the  accident 
occurred  without  any  fault  or  impru<lence  on 
the  part  of  the  person  in  charge  thereof. 
Gougenn  &  Contant  5  L.  N.  182,  S.  C.  1882. 

24.  Whore  it  was  i)roved  that  the  sidewalk 
was  usually  kept  in  excellent  condition,  and 
the  influence  of  the  weather  at  the  time  of 
the  accident  was  specially  unfavorable,  the 
action  of  a  person  who  slipj)ed  and  sustained 
injury  was  dismissed.  (I)  Lnlham  &  City  of 
Montreal,  6  L.  N.  93,  S.  C.  188.'i. 

2.").  where  a  horse  was  found  dead  near 
the  railway  track,  and  there  was  no  evidence 
as  to  how  he  was  killed,  but  it  was  proved 
that  the  fence  ac\joining  the  track  was  in 
good  condition,  and  it  appeared  that  people 
passing  through  the  gate  in  the  fence  often 
left  it  open ;  Held  that  the  company  was  not 
liable.  Lambert  &  Grand  Trunk  Railway  Co. 
6L.  N.  43S.  C.  1883. 

26.  A  railway  company  is  not  responsible 
for  animals  straying  and  trespassing  on  its 
track.  Jasmin  &  Canadian  Pacific  Railway 
Co.  J,,  L.  N.   163,_C.  C„  1883. 

27.  Action  of  damages  to  recover  the 
value  of  a  horse  alleged  to  have  been 
drowned  through  the  negligence  of  the  muni- 
cipality in  not  having  a  proper  railing  in  a 
dangerous  part  of  the  highway.  The  action  was 
dismissed.  In  Review,  the  municipality  was 
held  liable  on  the  evidence  and  action  main- 
tained for  value  of  the  horse.  Hibert  jk  La 
Corporation  de  la  paroisse  de  Ste-Martine,  6 
L.  N.  106,  S.  C.  R.,  1883. 

28.  Action  of  damages  by  the  widow  of  a 
man  killed  on  the  wharf,  at  Montreal,  against 
the  master  of  the  steamer  Harold,  which  was 
leaving  the  port,  and  in  s^vinging  around 
snapped  her  stern  hawser,  breaking  both  of 
deceased's  legs,  and  so  seriously  injuring  him 
that  he  died  in  consequence  at  the  General 
Hospital  within  two  or  three  days.  The 
deceased  was  a  young  m.an  of  about  thirty 
three,  in  excellent  health,  and  left  a  widow 


[1]  Confitmed  in  appeal. 
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und  five  children  without  support.  IIo  was  at 
tho  time  e(....in)»  |I4  por  ww>l<  as  a  chockor 
on  the  Avliarf,  which  gave  him  employment 
for  about  seven  montlis  in  tho  year.  .Judg- 
ment tor  *(),()()()  1 1 ).  Jhjrd  &  Corner,  0  L.  N. 
364,  8.  C,  1883. 

2'.t.  A  municipal  corporation  in  liable  for 
damages  Muft'ered  l)y  a  person,  owing  to  the 
defective  condition  of  the  streets,  without 
proof  that  it  lind  notice  of  the  <lefects  which 
fed  to  the  acciuant.  Heauchemin  &  La  Cor- 
pnralion  de  St.  Jemi,  6  L.  N.  :V>7,  H.  C.  K., 

.SO.  Whore  an  accident  occurred  on  tho  track 
of  tho  Montreal  City  Passenger  Hallway  Com- 
pany, and  it  was  proved  that  tho  rail  wns  laid 
as  required  by  the  charter  of  tlio  Company, 
and  tiiat  the  railway  at  tlie  time  of  the  acci- 
dent was  in  good  oriler.  Held  that  the  plain- 
tiff'could  not  recover  for  an  accident  caused 
by  the  wheel  of  tho  vehicle  catching  on  the 
raised  part  of  the  rail(l).  Montreal  Citt/  Pas 
smger  Ihj  d-  Parker,  and  Montreal  Citii  Pas- 
senger ]iy  &  Montreal  Hretcinq  Co.,  I'h.  N., 
194,  Q.  B.  1884. 

31.  Defendant  was  driving  in  a  dog  cart  on 
Charbonneau  street,  between  8t.  Dominifiue 
and  .St.  Lawrence  streets.  Ho  had  a  lieavy 
load  consisting  of  seven  persons,  that  is  four, 
women,  two  ('hildren  and  himself.    Turning 


the  corner  he  met  plaintiff's  child  between 
four  and  five  years  of  age,  which  was  ci'ossing 
the  street  and  it  was  knocked  down  by  the 
cart  breaking  his  thigh.  The  chikl  was  taken 
to  tho  hospital  where  it  remained  in  bed 
under  treatment  for  six  weeks.  The  defendant 
said  it  was  a  fortuitous  event,  that  he  was  not 
driving  fast  and  that  the  child  ran  between 
tho  horse's  legs.  The  evidence  was  contra- 
dictory, there  was  proof  that  at  the  time 
the  accident  occurred  the  defendant's  head 
was  turned  trom  his  horse  to  enable  him 
to  converse  with  one  of  the  women.  He  then 
exclaimed :  "My  God,I  have  ran  over  a  child." 
Held  that  there  was  carelessness  on  the  part 
of  the  defendant  and  judgment  for  damages 
$126.    McBride  vs.  Socage,  S.  C.  1884. 

32.  The  plaintiff  went  one  evening  in 
August  1883  to  walk  in  the  Frontenac  Ter- 
race, Quebec.  Just  as  the  music  finished  he 
left  the  stand  where  the  band  was,  carrying 
his  child  in  his  hands  and  walking  on  the 
grass  of  the  garden,  slipped  on  the  pavement 
of  the  terrace,  when  he  fell  into  an  opening 
which  led  to  an  under  ground  passage  un- 
der the  terrace.  He  was  considerably  injured 
and  was  for  several  days  under  the  care  of  a 
doctor.  The  opening  was  without  a  fence  or 
protection  of  any  kind.  Held  that  the  corpo 
ration  were  liable.  Brauli  vs.  La  Corporation 
de  Quihec  10.  Q.  L.  R,  291,  S.  C  K.,  1884. 


\  1(1)  In  Appeal,  reduced  to  $2,500,  and  leave  to 
appeal  to  Privy  Council  granted. 

(1)  Reversed  in  Supreme  Court  in  both  eases  and 
damages  allowed,and  appeal  to  Privy  Council  refused. 


33.  Assault Judgment  allowing  $20  da- 
mages in  a  smill  case  for  assault  committed 
durmg  a  St.  Jean-Baptiste  celebration.  Poi- 
rier  &  Mnnttte.  1  b.  N.  71.8.  C.  1{,  1884. 

34.  Appellajit  was  luoprietor  of  an  hotel  in 
tho  City  of  Montreal  and  resi)ondant  a  prac- 
tising advocate  there.     (Jne  evening  the  lat- 
ter went  into   the  washroom   of  the-liotel, 
and  tho  prrtjirietor  alleging  that  he  saw  him 
throw  some  paptir  about  which  stood   in  a 
basket  spoke  angrily  to  him.    Some  words 
ensued  which  entled  in  the  proprietor  order- 
ing him  out,  and  the  latter  wag  on  the  point 
of  going  out,  when  a  poi'tor  took  him  l)y  the 
collar  and  pushed  him  towards  the  door.  The 
respondant  was  not  a  guest  of  the  hotel.    On 
action  of  damages  ho  was  allowed  $1.')  and 
costs  of  action  as  brought;  andin  appeal  the 
judgment  was  confirmed  but  without  costs  on 
tho    ground    that    the    respondants   proper 
recourse  whs  before  the  Police  Magistrate  for 
the  assault,  and  the  Court  below  should  not 
have  allovv(Mi  him  full  costs.  Hoqan  &  Dorion 
2Q.  B.  K,238.  Q.  B,  1882. 

3.5.  Being  struek  off  voters  list  in  error. 
Tho  plaintiff  complained  that  in  the  year 
1880  or  1881,  although  he  had  paid  his  taxes, 
no  credit  was  given  to  him  in  tho  books  of 
the  Corporation,  and  a  bailiff  came  down  to 
his  place  of  business  and  annoyed  him  a  good 
deal ;  and  further  that  his  name  was  stricken 
from   the  list  of  voters.    Action  for  a  large 

amount  of  damages.  Per  Curiam Tho  Court 

cannot  commend  the  practice  of  suing  for 
large  amounts  of  damages  in  cases  where 
there  is  often  great  difficulty  in  determining 
whether  there  is  any  right  to  recover  oven  a 
dollar  ;  it  increases  the  costs  enormously. 
The  plaintift  hoi'o  haa  made  out  a  right  of  ac- 
tion. He  has  i)roved  no  special  damage  ; 
but  for  the  deprivation  of  his  right  of  citizen- 
ship and  of  his  vote  as  such,  he  is  entitled  to 
recover  something.  Judgment  for  $50  and 
costs  of  the  lowest  class  Superior  Court  rc- 
tion.  Martin  &  Hie  City  of  Montreal.  6  L.  N. 
23.  .S.  C,  1882. 

36.  Bite  of  dog.  _  Where  an  employe  is 
bitten  by  a  ferocious  dog  of  his  master,  which 
is  allowed  to  go  at  large,  without  any  provo- 
cation by  the  employe  the  master  is  liable  in 
damages,  notwithstanding  such  employe  Las 
been  warned  of  the  disposition  of  the  dog  and 
that  he  should  try  and  avoid  him.  Auprix 
&  Lafleur,  15  L.  C.  .J.  251,  8.  C.  R.,  1880. 

37.  Breach  of  promise  of  marriage No 

action  will  lie  for  breach  of  a  mere  promise 
to  marry  where  no  damage  is  shown  to  have 
result(!d  and  tho  defendant  has  acted  in  good 
faith  in  refusing.  Chamberland  &  Parent,  8 
Q.  I..  R.  299,  8.  C,  1882. 

38.  Default  to  furnish  debentures ^The 

respondents  set  up  that  on  the  12th  June 
1872  the  defendants  passed  a  by-law  author 
izing  them  to  take  stock  in  the  railway  to  the 
amount  of  $200,000  and  pay  the  same  in 
bonds  and  debentures.  On  the  9th  July  1872, 
tke  by-law  was  adopted  by  the  electors  and  by 
36  Vic,  cap.  49,  was  declared  valid.    Under 
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thia  by-law  tho  Mayor  ol'  the  Ckiunoil  8ub- 
tcrihed  on  tliu  following  ainotig  other  condi- 
tioHH  :  "  Tl»o  ainmint  bHouIiI  bo  payablo  in 
(lebontures  of  |I(N)  each  ()ayable  in  25  yooTH. 
The  subsc^rijition  was  only  oxigiblu  an  the 
work  iirOfjroHHod,  not  to  exceed  f)!)  per  cent 
of  the  value  of  the  work  done  ;  payments  to 
be  made  monthly  aa  thi>  work  progressed  on 
tho  oortificate  of  the  company's  engineer." 
The  plaintid's  alleged  further  that  conform- 
ably to  tho  by  law  they  commenced  tho  works 
and  in  tho  March  IS75  had  constructed  to 
the  value  of  more  than  |.'iO(),0()()  on  a  length 
of  iifty  miles  in  tho  (bounty  of  Ottawa,  that 
this  gave  the  company  the  right  to  claim 
iflSOiUX)  payable  in  debentures,  that  tho 
plaintiiis  were  ready  to  terminate  the  works 
on  condition  that  defendants  should  fulKl  the 
condition  of  the  by-lnw  ;  that  defen^lants 
failed  to  pay  to  plaintiffs  said  debentures  and 
caused  damage  to  plaintiff  by  shaking  their 
credit  and  depriving  them  of  considerable 
sums  of  money  which  the  plaintifis  would 
have  a  right  to  as  well  from  the  City  of  Mon- 
treal as  from  tho  Queliec  (iovornment.  The 
Court  below  was  of  opinion  ( I )  that  although 
as  a  general  rule  in  obligations  limited  to  the 
payment  of  a  sum  of  money,  damages  arising 
from  delay  in  their  fulfilment  consist  in  a 
condenmation  to  pay  interest,  yet  there  may 
be  cases  in  which  a  creditor  is  entitled  to 
damages  other  than  interest,  and  $100  was 
allowed  for  the  default  of  the  defendants 
(appellants^.  Held,  confirming  thejudgment, 
that  the  obligation  to  furnish  debentures  was 
different  from  an  obligation  to  pay  money,and 
the  condemnation  to  damages  was  well 
founded.  Corporation  of  (he  County  of 
Ottawa  &  La  Cie.  du  chemin  defer  M.  O.  & 
0.,  6  L.  N.  382,  &  28  L.  C.  J.  29,  Q.  B.,  188;5. 

39.  And  held  also  that  notwithstanding 
Art.  10.J3,  C.  C,  (I)  that  the  French  law  and 
the  law  of  this  province  recognized  nominal 
and  exemplary  damages.    Ibid. 

40.  False  aj^davit The  appellant  sued  in 

tho  Commissioner's  Court  as  tutor  to  the 
minors  "M.  P."  and,  condemned  in  this  qua- 
lity, sued  out  a  writ  of  Certiorari,  and  in  the 
aihdavit  of  circumtances  he  declared  :  "qu'il 
n'etait  pas  le  tuteur  des  mineurs  P.  ainsi 
qu'allegae  dans  le  dit  jugement,  et  que  la 
dite  Cour  des  Commissaires,  n'etait  autorisee 
et  n'avait  aucune  jurisdiction  pour  rendro 
jugement  de  cette  maniere,"  The  judge  in 
the  Superior  Court,  set  aside  the  judgment 
of  tho  Commissioners  Court  owing  to  this  alle- 
gation of  the  affidavit  of  circumstances.  The 
plaintiff' before  the  Commissioner's  Court  (Res- 
pondent) sued  Appellant  in  damages  for  this 
false  statement,  as  he  called  it,  and  proved 


(1)  26L.  C.J.,  148. 

(1)  Every  person  capable  of  discenxing  right 
from  wrong  is  responsible  for  the  damage  caused  by 
his  fault  to  anotlier,  whether  by  positive  act,  impru- 
dence, neglect  or  want  of  skill.  1053  C.  C. 


as  the  moanuro  of  damages  what  ho  had  lost 
by  tho  setting  asi<lo  of  tho  juilgiuent  in  tho 
Commissioner's  Court.  Held  that  an  action 
of  damages  will  not  lie  against  a  party  to  a 
previous  suit  l)y  his  adversary,  for  an  alleged 
false  aftiilavit  by  which  such  party  obtained 
11  liiiid  judgmi.nt  in  his  favor  in  tho  previous 
suit.  'I'he  first  judgment  is  r«*^M(/tca<a.  Hoin- 
olair  &  Lalancetle  .')  L.  N.  2(17  Ac  1  H.  H.  |{. 
2Hy,  ct  27  L.  C.  .1.  ■>:>,  Q.  B.  1881. 

41.  Le  demandour  par  son  action  recla- 
mait  des  doiinnages  du  defendeur  parco  que 
le  20  aoQt  1877  sur  la  plainto  d'un  nomme 
Clement,  le  def'ondt>ur  eumiui  ur  warrant 
d'arrestation  en  vertu  duquel  il  tut  apjire- 
heiide  et  arrete  pour  avoir  "relivoye  le  dit 
"  Clement  de  son  service  sans  lui  payer  sos 
"  gages,  etc.''  Sur  proofs  devant  lo  dit  jugo 
do  paix,  lo  demandour  fut  condumne  A  payer 
la  tlette,  los  frais  et,  un  <lollur  d'amende.  Lo 
defendeur  plaida  qu'il  avait  agi  avoc  bonno 
foi  et  dans  les  limites  do  sa  jurisdiction.  Que 
lo  demandour,  en  no  faisant  pas  casser  le 
jugement  par  un  tribunal  superiour  s'il  etait 
illegal,  avait  acquiesce  au  dit  jugement,  et 
que  son  action  etait  proscrite  par  six  mois. 
.)  uge  :  Qu'un  magistrat  qui  6mane  un  warrant 
d'arrestation  sans  jurisdiction  n'ost  pas  res- 
ponsttblo  en  dommages  vis-a-vis  la  personne 
arrfiteo  en  I'absenco  do  prouve  do  malice  et 
de  lauvaise  foi  de  la  part  du  magistrat  et 
qu'une  action  en  dommages  contre  un  magis- 
tral pour  un  acte  par  lui  fait  en  sa  dite  qua- 
lite  se  prescrit  par  six  mois  a  compter  de 
I'atite  m6me.  Kinston  ii  Corbeil,  1  L.  N.  32,'> 
S.  C.  R.  1879. 

42.  The  judgment  in  Queen's  Bench  in 
Shaw  &  Mackenzie,  which  was  reversed  in 
Supreme  Court.  (II.  Dig.  241-48,)  reported  in 
extenso  25  L.  C.  J.  40.  Q.  B.  1880. 

43.  The  respondants  were  two  sisters  keep- 
ing a  house  of  doubtful  repute  in  which  ap- 
pellant lost  a  surn  of  money,  on  account  of 
which  he  had  the  sisters  arrested  charged 
with  having  stolen  it  while  he  was  under  the 
influence  of  liquor.  They  were  both  discharged 
the  one  by  the  magistrate,  the  other  by  the 
grand  jury.  On  action  for  false  arrest  $20 
aaid  $10  respectively  was  awarded  with  costs 
of  the  lowest  class  of  the  Superior  Court .  On 
appeal  judgment  confirmed.  Serrurier  & 
Mercier.  1  Q.  B.  R.  (io.  Q.  B.  I88(). 

44.  Action  against  the  mayor  of  Mont 
real  for  causing  the  arrest  of  the  plaintiff 
during  the  Orange  Riots  of  1878.  Plain- 
tiff was  one  of  the  leaders  of  the  Orange 
body  which  had  announced  its  determi- 
nation to  march  on  the  12th  July.  The 
ledges  which  had  met  for  that  purpose 
claimed  protection  during  their  march 
to  and  from  church.  Instead  the  Mayor 
ordered  them  not  to  walk,  and  to  nre- 
vent  their  doing  so  caused  the  arrest  of  plain- 
tiff, who  was  subsequently  tried  and  acquitted 
on  a  charge  of  being  a  member  of  an  illegal, 
association .  Held  that  there  was  pi-obable 
cause  for  the  arrest  and  no  malice.  Grant  & 
Beaudry  4  L.  N.  394,  Q.  B,  1881, 
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46.  In  an  action  of  damages  tor  inter,  alia, 
malicious  prosecution  and  false  arrest  it  ap- 
pearing that  the  plaintiflFhad  also  prosecuted 
the  defendants  criminally  and  there  being 
no  documentary  proof  of  the  prosecution 
of  which  he  complained.  Held  that  the  pro- 
secution by  the  plaintiff  could  be  set  off 
against  the  prosecution  by  defendants  and 
action  dismissed.  Oadbois  &  La  force  4  L  N 
244.  S.C.  1881.  J        ■        .    ■ 


47.  A  trading  firm  by  making  false  state- 
ments to  a  mercantile  agency  as  to  their  cap- 
tal  obtained  a  high  and  incorrect  rating,  on 
the  strength  of  which  they  got  credit  for 
goods  which  they  handed  over  to  a  relative 
in  payment  of  an  antecedent  debt,  and 
within  a  month  afterwards  a  writ  in  insolven- 
cy issued  against  them.  The  vendor  of  the 
goods  on  discovering  the  facta  and  being  so 
advised  by  counsel,  prosecuted  the  firm  on  a 
charge  of  obtaining  goods  by  false  pretences, 
but  after  a  preUminary  examination  the  pri- 
soner was  discharged.  Held  that  there  was 
reasonable  and  probable  cause  for  the  prose- 
cution, and  an  action  of  damages  would  not 
lie.  Bowes  &  Ramsay.  4.  L.  N.  227.  S.  C, 
1881 , 

48.  Action  of  damages  against  the  City  of 
Montreal  and  one  of  its  policemen  for  illegal 
arrest  and  criminal  prosecution.    The  City 
pleaded  that  it  was  not  responsible  for  the 
acts  of  the  policeman.    The  policeman  plea- 
ded that  complaints  of  indecent  exposure  of 
his  person  by  plaintiffhad  been  made  and  he 
was  arrested  and  indicted  and  a  t  rue  bill  found 
bythegranc\jury  against%im,and  in  the  circum 
tances  of  the  case  there  was  probable  cause 
for  the  arrest  and  prosecution.    The  proof 
showed  that  plaintiff  had  been  arrested  by 
order  of  the  assistant  sergeant  of  the  Chaboil- 
lez  police  station  on  Saturday  and  confined 
until  the  following  afternoon,  Sunday ,  when 
he  was  released  on  bail.  The  following  morn- 
ing he  was  brought  before  the  Recorder  on  a 
charge  of  indecently  exposing  his  person,  and 
after  hearing  witnesses  the  case  was  sent  to 
the  general  Sessions  of  the  peace.  There  was 
an  indictment  laid  before  the  grand  jury  and 
a  true  bill  found,  and  an  acquittal  by  the  petit 
jury.   The  arrest  was  made  without  a  warrant. 
Per  Curiam — Do  the  circumstances  entitle 
him   to   damages,   and  is    the    claim    good 
against  the  City  and  against  the  policeman. 
The  Vagrant  Act  32-33  Vio.  Cap  28  has  been 
cited.    It  provides  for  the    punishment  of 
persons  openly  or  indecently  exposing  their 
persons.     So  also  the  City  Charter  14  and  15 
Vic.  Cap  1 28,Sec  87  makes  it  lawful  for  a  cons- 
table of  the  police  force  to  arrest  on  view  any 
person    offending  against'  any  of  the    laws 
rules  and  regulations  of  the  City,  the  violation 
of  which  is  punishable  with  imprisonment 
and  it  may  and  shall  be  lawful  also  for  any 
such  officer  or  couolablo  to  arrest  any  sucli 
offender  against  any  such  bylaw,    rule  or 
regulation  immediately  or  very  soon  after 
the  commission  of  the  offence,  upon  good  and 
•atisfactory  information  given  as  to  the  na- 


ture of  the  offence  and  the  parties  by  whom 
committed.  The  Vagrant  Act  has  no  appli- 
cation to  the  present  case.  It  does  not  pro- 
vide for  arrest  without  warrant  after  an  inter- 
val of  time  following  the  offence.  The  city 
charter  allows  of  the  arrest  of  a  person  vio- 
lating the  city  by-laws,  rules  and  regulations 
immeadiately  or  very  soon  after  the  commis- 
sion of  the  offence,  but  there  is  liere  no  city 
by-law  which  has  been  violated  so  far  as  I 
have  seen.  The  policeman  was  to  blame  for 
what  he  did  without  a  warrant,  and  ho  should 
answer  for  it  in  damages,  and  the  city  siiould 
also  answer  for  it  in  damages,  and  the  city 
should  also  answer  for  him,  for  he  acted  on 
the  order  of  his  sergeant.  The  damages  are 
assessed  at  $;)()  and  costs  of  an  action  over 
$100.  Walker  &  City  of  Montreal,  4  L.  N 
21.i,  S.  C,  1881. 

49.  The  appellants  were  appointed  respec- 
tively joint  tutors  and  subrogate  tutors  to  a 
minor  child,  and  respondant  together  witli 
one  A,  presented  a  petition  for  their  remo- 
val, to  which  they  appended  an  affidavit  of 
the  facts  contained  in  the  petition.  Appellants 
contending  that  the  facts  contained  in  the  pe- 
tition were  false  chai'ged  them  with  perjury 
and  procured  their  arrest.  They  were  how- 
ever almost  immediately  discharged  by  the 
magistrate  before  whom  they  were  brought. 
Held  that  the  appellants  had  acted  thought- 
lessly, and  without  reasonable  cause  and  were 
properly  condemned  in  if  100  damages.  Beau- 
tronc&  Lalonde,  1  Q.  B.  R.  208,  Q.  B.  1881. 

5(J.  The  warrant  of  arrest  was  issued  at  Sorel, 
in  the  district  of  Richelieu,  and  was  executed 
by  the  plaintiff  being  seized  at  Contrecceur, 
and  carried  to  Sorel  on  a  Sunday,  the  31st  of 
January,  1881.  The  hearing,  at  Sorel  was  put 
ofi'  till  February  when  the  complaint  was  dis- 
missed for  want  of  jurisdiction,  the  offence 
having  been  committed  in  Montreal  district 
if  anywhere.  $100  damages  allowed.  Leclaire 
&  Copeland,  5  L.  N.  340,  S.  C.  R.,  1881. 

51.  ITie  plaintiff  was  arrested  by  a  police- 
man of  the  town  of  Longueuil  for  breaking 
down  a  fence  erected  by  the  corporation  on 
a  road  belonging  to  them,  but  not  yet  open  to 
the  public  but  was  afterwards  liberated  and 
discharged  on  the  ground  of  a  formal  defect 
in  the  proceedings.  Held  that  he  was  not 
entitled  to  damages  for  false  arrest.  Town 
of  Longueuil  &  Brais.  11  R.  L.  503.  S.C. 
1882.  Bariteau  Hi  Town  of  Longueuil.    lb. 

52.  In  another  case  plaintiff  sued  the 
defendant  for  damages,  alleging  that  the 
defendant  without  provocation  had  beaten 
and  ill  used  him  and  had  caused  him  to  be 
arrested  and  imprisoned  and  tried  before  a 
justice  of  the  Peace.  The  proof  was  that  the 
defendant  had  accused  the  plaintiff" of  assault 
and  battery  and  had  given  instructions  to  a 
constable  to  go  to  his  hnnso  at  six  o'clock  in 
the  morning  and  to  take  him  dead  or  afive. 
Constable  went  at  that  hour  in  the  morning 
with  five  or  six  others,  forced  himself  into  the 
bedroom  of  the  plaintiff'  and  arrested  him, 
though  he  complained  of  being  ill  and  took 
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him  to  a  tavern  when  he  was  detained  some 
time  as  a  prisoner.  The  trial  lasted  some  ten 
days  during  which  there  were  six  adjourn- 
ments, and  at  the  end  of  which  the  Justice  of 
the  Peace  committed  him  to  prison  for  trial. 
He  was  subsequently  admitted  to  bail  and 
after  trial  was  acquitted.  Damages  to  the 
extent  of  |50  and  costs  of  action  as  instituted 
were  allowed.  Fraser  &  Gagnon.  11  R.  L. 
517,  Q.  B.  1882. 

53.  The  plaintiff  complained  of  the  defend- 
ants that  they  had  illegally  ai'rested  him 
and  caused  his  detention  while  they  had  a 
warrant  prepared  against  him,  and  then 
compelled  him  to  give  security  to  appear 
on  a  subsequent  day.  It  appeared  in  evidence 
that  on  the  15th  January  1884,  the  plaintiff 
removed  a  barrier  which  had  been  placed  by 
the  corporation  on  a  piece  of  land  donated 
to  the  city,  called  the  Quinn  Avenue.  There 
was  a  constable  present  to  prevent  people 
passing  through,  and  he  arrested  plaintiff 
and  conducted  him  to  the  police  office,  where 
a  warrant  was  prepared,  and  he  was  bound 
over  to  appear  at  a  future  day.  The  proceed- 
ings then  begun  by  the  city  were  afterwards 
quashed.  Plaintiff'  averred  that  he  had  a  per- 
fect right  to  remove  the  barrier  and  pass  on 
to  land  which  he  had  leased  from  the  Quinn 
family.  He  alleged  a  previous  verbal  lease, 
and  a  written  lease  signed  the  afternoon  of 
the  arrest.  The  barrier  had  been  erected  to 
prevent  plaintiff  and  others  from  evading  the 
toll.  Held  that  as  the  lease  had  been  obtained 
evidently  to  give  plaintiff  a  color  of  right  he 
had  suffered  no  damages  and  action  properly 
dismissed.  Brais&  Corporation  of  Lonqueuil. 
5  L.  N.  212.  S.  C.  R.  1882. 

54.  In  another  case  the  plaintiff  executed 
a  mortgage  in  favor  of  defendant  and,  on  the 
faith  of  the  representation  that  only  one 
other  mortgage  existed  on  the  property, 
the  defendant  made  advances.  The  repre- 
sentation was  untrue,  the  property  being  at 
the  time  mortgaged  to  its  full  value.  The 
defendant  caused  the  plaintiff  to  be  pro- 
secuted criminally.  A  bill  was  found,  but 
the  plaintiff  was  acquitted  by  the  petit  jury. 
Held  that  the  defendant  acted  with  probable 
cause.  (1)  GrotM  &  Saunders.  5  L.  N.  213.  S.  C. 
1882. 

55.  Le  defendeur  en  sa  qualite  d'agent  du 
Surintendant-General  des  Affaires  des  8au- 
yages  fit  arreter  le  demandeur  pour  avoir 
illegalement  reside  sur  la  reserve  de  Caugh- 
nawaga.  Le  demandeur  est  un  tailleur  de 
pierres  employe  aux  cairieresdepu's  dix-huit 
niois,  et  (|ui  logeait  dans  une  maison  ilo  pen- 
sion du  village.  II  avait  regu  cu  depute-sur- 
intendant  un  avis  officiel  d'avoir  a  quitter  la 
reserve.  II  fut  conduit  a  Lachine,  raais  le 
constable  qui  I'avait  urrete,  n'ayant  pu  trou- 
ver  aucun  juge  de  paix,  le  demandeur  fut  re- 
mis  en  liberie.  11  retourna  a  Oaughnawaga 
ou  il  fut  de  nouveau  arrete  pour  la  memo 
cause  un  mois  aprSs,  et  condamne  k  la  prison. 

Apr^s  avoir  6t6  incarcere  huit  jours,  il  fut 

(1 )  Confirmed  iu  Appeal. 


remis  en  liberie  surun  Brefd'fi^fl6«as  Corpus 
et  la  conviction  fut  cassee  .sur  Certiorari,  a 
cause  de  certaines  irregularites  dans  le  man- 
dat  d'arrestation  et  dans  la  conviction. 
Jugg. — Qu'un  officier  public  qui  fait  ar- 
roter  une  personne  qui  est  en  contravention 
avec  la  loi  n'est  pas  I'Csponsable  des  irregu- 
larites qui  se  trouvent  dans  la  conviction,  et 
dans  le  mandat  d'emprisonnement,  lorsque 
le  prisonnier  est  libere  sur  un  bref  d' Habeas 
Corpus  et  la  conviction  cassee  sur  un  Certio- 
rari. Lafeur  &  Cherrier,  5  L.  N.  41 1  8.  C.  1 882. 

56.  Three  workmen  had  been  employed  by  a 
Di'.  T(who,in  right  of  his  wife,was  co-proprietor 
along  with  the  defendants  in  the  two  present 
cases,  of  some  real  estate  in  this  city)  to  pull 
down  a  building.  They  were  all  three  arres- 
ted at  the  instance  of  the  defendants  and 
brought  before  a  magistrate,  who  discharged 
them,  on  a  charge  of  unlawfully  doing  dam- 
age to  property,  and  they  then,  each  of  them, 
brought  an  action  for  damages  laid  at  $210. 
Per  Curiam — The  first  case  came  before  the 
Hon.  Justice  Sicotte,  and  he  gave  judgment 
for  the  plaintiff  with  $25  damages,  and  costs 
as  in  the  lowest  class  of  action  in  this  Court. 
In  the  present  two  cases,  which  were  heard 
before  me,  the  counsel  for  the  defendant  con- 
tended there  was  no  evidence  to  show  the 
workmen  had  authority  from  T  ;  but  the  fact  is 
alleged  by  the  defendant  himself  in  his  pro- 
test served  upon  these  workmen,  that  Mrs. 
T.  was  causing  a  portion  of  the  property 
to  be  pulled  down — i.  e.,  that  the  men  were 
working  then  by  order  of  one  of  the  co-pro- 
prietors. The  defendant  knew  what  these 
men  were  doing  there;  and  the  charge  he 
brought  against  them  was  without  cause,  and 
under  a  mere  color  of  law.  It  was  also  con- 
tended that  in  the  event  of  damages  the 
costs  should  be  those  of  the  Circuit  Court, 
but  that  would  be  in  effect  to  punish  these 
men  for  the  exercise  of  their  right  of  action. 
I  adhere  to  the  judgment  given  in  the  other 
case,  and  in  these  two  I  give  $25  damages 
and  costs  as  in  lowest  class  action  in  this 
Court.  Dufreme  <£•  Boss  <£•  Lauzon  &  Ross,  6 
L.  N.  22,S.  C.  1882. 

57.  The  plaintiff,  who  was  a  grocer, 
sent  out  two  men  to  deliver  goods  in  the 
village  of  St.  Gabriel.  A  constable  in  the  vil- 
lage thought  these  men  were  intruders, 
doing  business  without  a  licence.  He  accor- 
dingly arrested  them  and  they  were  taken 
away  and  detained  for  some  time.  Finally 
they  were  released.  Held  (following  Doolaii 
&  The  Corporation)  that  the  plaintiff  was 
entitled  to  damages  &  $50  and  costs  allowed . 
Bruchesi  &  Corporation  of  St.  Gabriel,  6  L, 
N.  60,  S.  C.  1882. 

58.  Defendant  held  liable  in  damages  for 
having  induced  the  plaintiff  to  go  across  the 
interuatioiial  hue,  and  for  causing  him  to  be 
arrested  in  Vermont  for  an  alleged  debt 
which  it  appeared  did  not  exis'tand  $250  a  .id 
costs  allowed.  Woodard  &  Butterjield.  6 
L.  N.  228.  S.  C.  1883. 

59.  In  an  action  of  damages  for  false  arrest 
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under  capias.  Held—thRt  the  fact  that  the 
debtor  is  leaving  the  province  is  not  of  itself 
evidence  of  an  intent  to  defraud,  but  the 
attidavit  for  capias  must  contain  reasons  suf- 
hcient  to  satisfy  the  Court  that  the  plaintiff 
had  reasonable  and  probable  cause  to  be- 
lieve that  the  debtor  was  actually  about  to 
leave  with  a  fraudulent  intent  without  which 
the  defendant  is  entitled  to  damages.  Bron- 
seau  &  Seybold.  6  L.  N.  389.  S.  0.  1883. 

60.  The  plaintiff  was  arrested  on  a  capias, 
on  the  ground  tiiat  he  had  refused  to  make 
any  settlement  of  his  debt  ;  that  he  was 
about  to  sell  his  estate  and  to  leave  the 
country.  It  appeared  that  the  plaintiff  had 
called  a  meeting  of  his  creditors  and  informed 
tliem  of  the  proposed  sale,  to  which  the  ma- 
jority of  those  present  agreed.  Held  that 
there  was  not  probable  cause.  Marchand  & 
knotvdon.  7  L.  N.  44.  S.  C.  1884. 

61 .  Where  the  Corporction  for  the  purpose 
ot  making  a  test  case,  caused  a  carter  to  be 
arrested  and  detained  several  hours  instead 
of  proceeding  by  summons,  damages  to  the 
extent  of  $50  were  allowed.  Bicker  &  City  of 
Montreal.  7  L.  N.  79.  S.  C.  1884. 

62.  The  defendants  bought  up  some  debts 
and  caused  the  arrest  of  the  plaintiff  under 
a  capias  for  the  purpose  of  detaining  his 
person  and  getting  possession  of  certain  pa- 
pers. Held,  an  abuse  of  the  process  of  the 
Court,  and  that  exemplary  damages  should 
be  awarded.  Gerbie  &  Bessette.  7  L.  N.  156 
S.  C.  1884.  (1)  I 

63.  Action  of  damages  by  a  married 
woman  separated  as  to  property  from  and 
authorized  by  her  husband  for  malicious  ori- 
mmal  prosecution.  The  defendant  filed  an 
exception  d  la  forme,  I,  because  no  intelli- 
gible cause  of  action  was  set  forth  in  the  de- 
claration ;  2,  because  it  did  not  appear  in  the 
declaration,  how  the  female  plaintiff  was  se- 
parated as  to  property  whether  judicially,  or 
by  ante-nuptial  contract.  Held  i\\a.i  it  m  not 
necessary,  in  an  action  for  malicious  criminal 
prosecution  to  allege  that  the  justices  before 
whom  the  plaintiff  was  brought  had  jurisdic- 
tion. It  is,  however,  essential  to  aver  that 
the  prosecution  complained  of  has  been  ter- 
minated. Prosser  &  Creiqhton.  7  L.  N.  104. 
S.  C.  1884. 

64.  The  plaintiff  was  defendant  in  a  cause 
in  which  the  Sheriff  had  seized  land  which  he 
had  been  unable  to  sell  for  want  of  bidders. 
Some  months  afterwards  the  defendant 
bought  a  small  -luantity  of  wood  oft' this  land 
from  plaintiff' for  the  price  of  *3.  He  cut  the 
wood  and  was  then  threatened  with  proceed- 
ings for  contempt  in  the  case  in  which  plain- 
tiff was  defendant,  at  the  suit  of  the  plaintiff. 
Alarmed,  he  and  his  brother,  similarly  si- 
tuated and  throatered,  paid  the  lawye;  of 
the  plaintiff  in  the  other  suit  $25  each.  They 
then  turned  i"ound  upon  T-  r.nH  threat- 
ened him  with  criminal  proceedings  on  the 
charge  that  the  sum  of  $3,  paid  by  them  to 
Turcotte,  had  been  obtained  from   them  by 


(1)  In  appeal. 


false  pretences.  They  endeavored  to  obtain 
a  cow  and  horse  from  his  father  in  settle- 
ment, and,  failing,  lodged  an  information 
which  led  to  an  indictment  and  trial  before  a 
petit  jury  in  the  Court  of  Queen's  Bench. 
Held  malicious  and  $75  damages  and  costs 
allowed.  Tnrcotte  &  Brissette.  7  L.  N,  276. 
Q.  B.  1884. 

65.  A  sum  of  $1200  in  bills  of  $20  and  $50 
of  the  Jacques  Cartier  Bank  liad  been  stolen 
fram  a  lawyers  office  in  Montreal.  Notice  had 
been  given  to  the  police  and  amongst  others 
to  defendants  to  be  on  the  watch.  On  the 
morning  of  the  arrest  the  plaintiff  accompa- 
nied by  others  in  the  garb  of  workmen  enter- 
ed the  Jacques  Cartier  Bank  in  Montreal  and 
asked  for  change  of  bills  of  $20  and  $50  of 
that  bank.  Shortly  afterwards  they  were  ar- 
rested, and  having  given  a  perfectly  satisfac- 
tory account  of  tliemselves  were  liberated. 
Held  there  was  probable  cause  for  their  ar- 
rest and  no  damage.  Lebel  &  Paradis.  4  L.  N. 
403.,  S.  C.  1881. 

66.  The  defendants  convicted  the  plaintiff 
of  assault  and  had  imposed  a  fine  and  the  pay- 
ment of  costs  without  fixing  in  the  convic- 
tion the  term  of  imprisonwent  due  in  case 
t^e  fine  or  costs  were  not  paid.  Subsequently 
the  fine  not  being  paid  they  awarded  impri- 
sonment and  he  was  incarcerated  under  their 
warrant  but  got  out  under  a  writ  of  fiabeas  cor- 
pus. On  action  against  the  magistrates  Held 
that  a  magistrate  acting  within  the  limit  of  his 
authority  and  without  malice  is  not  liable  to 
an  action  of  trespass,  though  he  may  have 

I'k  N.*"2r"  aT  18^ ^"^"*"  ^"^  '^  ^"^^• 

67.  A  partner,  leaving  the  business  of  the 
hrm  unsettled,  departed  to  the  United  Sta- 
tes, taking  with  him  several  hundred  dollars 
belonging  to  the  partnership.  Held  that 
there  was  probable  cause  for  an  attachment 
at  the  instance  of  the  remaining  partner,  of 
the  partnership  effects,  and  an  action  of  da- 
mages for  such  seizure  should  not  be  main- 
tained. Chapman  &  Benallack.  5  L.  N.  109. 
S.  C,  and  198.  S.  C.  R,  1881.  ' 

68.  Action  for  a  wrongful  and  malicious  at- 
tar unent  of  the  goods  and  chattels  of  the 
plaintiff.  The  affidavit  for  the  attachment 
complained  of,  after  alleging  the  cause  of 
debt  was  in  the  following  terms :  "  Que  la 
dita  E.  D.  est  commergante  notoirement  insol- 
vable,  refuse  de  s'' arranger  avec  ses  crianciers 
et  de  letirfaire  cession  d  eux  et  d  letir  profit 
et  continue  son  commerce.  Que  le  dii  d4po- 
sunt  est  inform^  d'une  maniire  croyable  a 
toute  rais  n  de  croire,  et  croit  vraiment  en  sa 
conscience  que  la  dite  E.  D.,  est  sur  le  point 
de  reciter  ses  biens  dettea  et  effets  avec  I'in- 
teniion  defrauder  ses  crSanciers  on  nommg- 
ment  le  dgposant,  demandeur,  et  que  sans  le 

Mn^Hi'fi  tftm   h^.gf  j^  «».■„-•«_ aj  -.• .      J. 

-_.t-,t.. [J.  c,    .„.  „,^,„,^.t7,.,  j-f  mmpcc,  le 

deposant perdra  sa  dette  et  sonffrira  des  dom- 

mages  et  a  signS. "  The  first  of  the  questions 

for  the  jury  was  as  to  whether  the  defendant 

at  the  time  of  taking  the  said  proceedings 

against  the  plaintiff  by  saisiearret  had  reason- 
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7  L.  N.  276. 


able  and  probable  cause  for  believing  and 
making  oath  that  the  said  plaintiff  was  imme- 
<liately  about  to  secrete  her  estate,  debts  and 
effects,  with  intention  to  defraud  her  creditors 
and  the  defendant  in  particular.  The  second 
was  at  to  whether  at  the  same  time  the  plain- 
tiff'was  immediately  about  to  secrete  her  esta- 
te, debts  and  effects,  with  intent  to  defraud 
her  creditors  and  the  defendant  in  partiuclar. 
'ITie  third  question  was,(iid  the  said  defendant, 
in  issuing  the  said  writ  of  saisiarret  simple 
against  the  jjlaintiff",  act  maliciously,  and 
without  reasonable  or  probable  cause.  And 
the  fourth,  did  the  plaintiff' suffer  any  and 
what  damage  by  reason  of  the  issuing  and 
execution  of  the  said  writ  ?  The  Jury  ans- 
wered the  first  two  questions  in  the  negati- 
ve ;  the  second  two  they  answered  in  the 
affirmative,  and  assessed  the  damages  at  $H0(). 
C»n  a  motion  for  judgment  non  obstante  vere- 
dicto or  for  a  new  trial Held  that  the  plain- 
tiff' was  as  much  bound  to  disprove  the  first 
charge  in  the  affidavit,  that  the  plaintiff  al- 
though insolvent  was  continuing  to  cany  on 
her  trade  &c,  as  she  was  to  disprove  tlie  se- 
cond about  the  fraudulent  secreting,  and 
that  the  first  charge  contaiiie<l  in  the  aflSda- 
vit,  remaining  as  it  did  unimpoached,  .justi- 
fied th,>  issuing  and  execution  of  the  attach- 
ment. Motion  for  new  trial  granted.  Brolet 
(f  Garneau.  10  Q.  L.  [i.  139.  8.  C.  R.  1884. 

0(1.  Infringement  of  patent Actual,  and  not 

exom])lary  damages,  will  be  award  for  imita- 
ting a  patented  invention.  35  Vic.  c.  26,  s. 
23.  (1)  Lainer  (f:  Collet le.  f)  L.  N.  412.  S.  C 
1882.  (2) 

H).-Insnlting  conditct.— Persons  performing 
a  voluntary  and  gratuitous  siu'vice  such  as 
the  collection  of  the  off'ertory  in  a  church, 
will  not  be  permitted  to  make  use  of  his 
office  to  ott'end  and  humiliate  a  member  of 
the  congregation,  and  an  action  of  damages 
will  lie  for  suchoff'enco.  A  wilful  and  marked 
omission  to  present  the  plate  to  a  member 
of  the  congregation,  was  held  to  be  an  of- 
f(>nce  for  which  an  action  lay.  Lebeau  &  Tnr- 
Kotte,  7  L.  X.  2.J9,  S.  C.  1884. ' 

71.  Libel .-~A.cXioi\  by  a  professional  ac- 
countant for  f5()(){),  damages  for  a  libel  (com- 
mitted by  the  defendant  in  a  letter  written 
by  him  to  the  chairman  of  an  insurance  com- 
pany and  to  the  mayor  of  the  city,  charging 
the  plaintiff  with  having  in  his  j)rofessional 
capacity  as  accountant  made  a  false  and 
fraudulent  balance  sheet  in  connection  with 
the  estate  bequeathed  by  one  Kraser  for  the 


(1)  Every  person  wlio  without  tlie  consent  in 
writing  of  tlic  jiatentce,  iuukes,<:oustnii;ts,  or  puts  into 
liraetice,  any  invention  for  which  a  patent  has  been 
obtained,  under  this  Art  or  any  previous  Act,  or 
procures  such  invention  from  iiny  iiereon  not  au- 
thorized to  use  or  make  it  by  tlic  patentee,  and  uses 
it,  shall  be  liable  to  the  Dateiitee  in  an  action  of  da- 
iiiugfs  lor  .so  uoing,  ami  the  judgment  shall  lje  cn- 
lorced,  and  the  damages  and  costs  that  may  be  ad- 
judged, shall  lie  n-eovered  in  like  manner  as  in  other 
(!a.ses  ill  the  Court  in  which  tlie  action  is  brought. 

(2)  In  appeal. 


purposes  of  a  public  institute.  Defendant 
pleaded  the  bequest,  tin;  incorporation  of 
the  institute,  and  that  as  a  citizen  lie  was 
interested  in  seeing  tlu^  benevolence  carried 
out.  That  in  writing  the  lett<;r  he  had  no 
intention  of  injuring  the  plaintiff',  but  had 
merely  wished  to  point  out  certain  irregu- 
larities in  the  books  of  the  estate  which  the 
plaintiff' should  have  discovered,  lleld  that 
the  term  "  public  accountant"  did  not  mean 
a  person  junenablo  to  public  criticism,  and  as 
there  was  no  proof  of  the  truth  of  the  mat- 
ters alleged  in  the  letter  the  defendant  was 
liable  in  dumage,  and  $.')()  and  full  costs 
awarded.  Evann  <!■  Fraser.  4  L.  .V.  51,  S  (' 
and  ,S.  C.  R.  18SI. 

72.  Where  a  newspaper  during  an  election 
for  the  legislature  of  Quebec  copied  a 
paper  or  circular  used  during  the  campaign 
in  which  it  was  stated  that  the  plaintiff;  one 
of  the  candidates,  had  declined  to  run  for 
J'ortneuf  because  lie  luid  matle  so  may  ene- 
mies there  by  not  paying  his  debts  of 
the  previous  election,  and  these  statements 
were  not  proved.  Held  to  be  libellous  and 
$50.  and  costs  allowed.  Belleau  &  Mercier, 
8  Q.  L.  R.  312,  S.  a  1882. 

73.  Where  the  plaintiff' was  a  young  unmar- 
ried woman  of  good  character,  and  the  defen- 
dant in  the  privacy  of  her  own  family  had 
called  her  une  putain  some  year  or  two  pre- 
viously $5((  damages  and  costs  were  allowed. 
Denis  Ac  Theoret,  5  L.  X.  1(13,  S.  C.  1882. 

74.  Megistration  of  illegal   hypothec A 

person  who  illegally  causes  the  registration 
of  a  hypothec  against  the  property  of  another 
is  liable  for  tlie  damages  caused  thereb)-. 
Daigneault  &  Demers.  26  L.  C. .].  126.  8  (J. 
1881. 

75.  Seduction — Damages  can  only  be  re- 
covered for  seduction  on  proof  of  a  promise 
of  marriage,  orof  fac'ts  which  raise  a  presump- 
tion of  such  a  promise  :  and  where  the  plain- 
tiff' had  cohabited  with  the  defendant  for 
three  or  four  yeais  on  his  assurance  that 
there  was  no  danger,  and  that  he  would  mar- 
ry her  should  she  become  enceinte,  the  pre- 
sumption of  a  promise  of  marriage  was  alto- 
gether destroyed,  the  agreement  if  any  being 
a  corrupt  one  and  opposed  to  public;  morality, 
and  that  in  consequence'  she  was  entitled  to 
nothing  beyond  her/raw  de  gesine,  Ttircofte 
d-  Nack6.  7  Q.  L.  H.  230.  8.  C.  R.  1881 . 

76.  Selling   liquor   to   drunkards In  an 

action  for  ihunages  a;.;ainst  an  hotel  keeper 
brought  in  virtue  of  ?he  statute  of  Quebec. 
41  Vic.  Cap.  3,  for  selling  licjuor  to  the  plain- 
tiff" husband  after  notice — Held  that  as  the 
])laintift''s  had  not  alleged  in  her  declaration 
that  defendant  knew  her  husband  at  the 
time  the  liquor  was  sold,  oi'  that  he  was  the 
person  indicated  in  the  notice  which  the 
plahitift'gave  him,  that  tlii>  ai'tioii  must  be 
dismissed.  JJesjardins  rf;  Girard.  28  L.  C.  J. 
177.  S.C.  1884. 

77.  Shooting  dogs — Action  of  damages  by 
a  farmer  against  his  neighbor  for  shooting  his 
dogs  and  firing    shots    into    his     building. 
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Evidenco  that  defendant,  killed  tl;c  dogs. 
Ueld  that  although  they  had  been  trespassing 
he  had  no  rijtht  to  take  the  law  into  his  own 
hands  and  $(')()  damages  in  all  allowed.  Trcn- 
holm  <f;  Mills.  4  L.  N.  7',l.  S.  (".  1881. 

7S.  Unfounded  action.  —  .\n  action  for 
daninges  will  arise  from  an  lu^tion  which  has 
been  dismissed  as  uni'oimded.  Poulri  & 
Lazurc.     12  H.  I..  4()5.  (J.  15.  l«r.,->. 

VIII.    (iH(lI'Nl)S    OK, 

7'.).  In  April  1883,  plaintiff  became  insane 
and  on  t  lie  Ifitliof  that  uionth,he  was  placed  in 
Longue  Point  Asyln-u,  where  ho  remained  for 
about  a  month.     He  was  not  married,  but  his 
mothera  nd  sistei',  with  whom  he  lived,  no- 
tified the    dc^fendaut  who  was  one  of  the 
largest  creditors.     The  defendant  caused  the 
stock  taking  which  the   plaintiff  had  com- 
menced to  be  completed  and  which  showed 
that  the  liabilitir  •  exceeded  the  assets,  and 
that  the  plain  mt'  was  practically  insolvent, 
'fhe  defendant  took  possession  of  the  stock, 
advertised  it  for  sale  by  tender  and  sold  it, 
thkint;  promissory  notes  in  payment  of  the 
aniount  which  after  payment  of  the  expenses 
was  distributed  among  the  creditors  accord- 
ing to  their  rights  ;  the  fixtures  in  the  store 
werv*  abnndoned  to  the  landlord  on  account 
of  his  re.it  overdue.     When  the  plaintiff  left 
the  asj  'uui  he  was  not  jierfectly  recovered 
and  not-  ithstandirig  that  he  was  considerably 
better,  he  was  very  much  affected  when  he 
fd'.nd  mat  his  business  had  been  wound  up. 
He  tlien  sued  the  defendant  for  $7 ,(KM) dama- 
ges. Plea  that  he  had  been  authorized  by  the 
motlier  and  sister  of  the  plaintiff  to  do  what 
he  had  done,  and  that  he  had  done  it  in  the 
interest  of  the  plaintiff  himself  and  his  credi- 
tors.    Ill  January  following,  the  plaintiff  was 
again  placed  in  tlie  Asylum,  anil  was  again 
liberated  after  spending  about  ji  montli  there. 
Held  that  the  defendant  had  acted  in  good 
faith,  and  for  the  interest  of  the  parties  and 
was  not  liable  in  damages.  Martin  <f-  Grenier, 
12K.  L.  604,  S.  C.  1884.' 


iX.  Joint  and  several  LiAniLiTV  fok. 

SO.  Action  of  damages  against  a  Justice  of 
the  Peace  for  having  caused  the  arrest  of  the 
plaintiff  and  his  prosecution  before  the 
Recorder's  Court,  where  the  accusation  was 
declared  inifounded.  Plea  tliat  the  defendant 
wrts  only  Jointly  and  severally  responsible 
with  the  police  agent  who  made  the  arrest, 
and  plaintiff  had  settled  the  matter  with  him 
for  four  dollars.  Heldtha*  two  or  more  persons 
committing  a  dilif  were  jointly  and  severally 
i-esi)oiisible,  and  a  settlement  with  one  dis- 
charged the  others.  Girovx  &  Blais,  7  Q.  h.  K. 
.'ini).  C.  C.  1881. 

X.  Liability  for  acts  committed  by  minors 

AND  persons  under  CONTROL. 

81.  An  employer  or  parent  is  responsible 


for  a  trespass  committed  by  his  children  or 
by  persons  employed  by  him  or  under  his 
control  where  he  fails  to  establish  that  he  was 
unable  to  prevent  the  act.  Oravel  <*  Huqhes, 
7  L.  N.  [VI,  S.  r.  188,3. 

XI.    LlAltlLITY  OF  MASTERS. 

82.  Action  to  recover  damages  for  injury 
done  to  the  plaintiff's  horse  by  the  defen- 
dants' servant,  in  a  collision  of'  two  sleighs, 
one  driven  for  plaintiff'  by  one  M.,  the  other 
driven  by  A.  C,  the  servant  of  the  defendants. 
The  defendants  were  condemned  to  pay  $1 10. 
Held  that  the  rule  which  makes  a  master 
responsible  for  the  negligence  of  his  servant, 
does  not  apply  where  the  servant  at  the  time 
is  absent  from  service,  and  is  engaged  about 
his  own  affairs.  Bellhovse  <f;  Laviolette,  1 
L.  N.  84,  S.  C.  R.  1884. 

XII.    Place  of  action  when  for  breach  op 

CONTRACT. 

83.  Where  the  action  is  in  damages  for  failure 
to  perform  a  contract,  the  debtor  may  be 
sued  at  the  place  where  the  contract  is  made, 
though  the  failure  to  perfonn  occurred  in 
another  district.  Quebec  Steamship  Co.  & 
Morgan,  6  L.  N.  324,  Q.  B.  1883. 

XII.  Prescription  of. 

84.  To  an  action  of  damages  for  the  con- 
str action  and  operation  of  a  railway  in  the 
streets  of  the  City  of  Quebec  the  defendant 
pleaded  among  other  things  the  prescription 
of  six  months  under  the  railway  Act  since 
the  construction.  Htld  that  as  the  diunage 
was  continuing  and  permanent  no  prescrip- 
tion could  run  or  be  set  up  in  bar  of  the 
plaintiff's  right  of  action.  Renaud  &  La  Cor- 
poration de  Quebec,  8  Q.  L.  R.  103,  «.  C.  1881. 

85.  In  an  action  of  damages  for  libel Held 

that  the  prescription  of  one  year  as  to  libel, 
contained  in  a  pleading,  runs  only  from  the 
date  of  the  final  judgment.  Hall  &  the  Mayor 
of  Montreal.  6  L.  N.  l,"):)  &,  27  L.  C.  J.  129, 
Q.  B.  1883. 

XIV.  Prospeotivb. 

86.  Where  an  action  for  damages  for  per- 
sonal injury  caused  by  an  accident  was  taken 
a  few  days  after  the  occurence  the  Court  dis- 
charged the  d^libM  in  order  that  the  plain- 
tiff might  file  an  incidental  demand,  as  other- 
wise the  Court  could  only  render  judgment 
for  such  damages  as  had  actually  accrued  at 
the  time  of  the  institution  of  the  action.  Oou- 
let  <{■  Stafford  4  L.  N.  357,  S.  C.  1881. 


DATTON  KN  PAIEMENT 
I.  What  is. 
87.  Action  in  re  lendication  of  a  manuscript 
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entitled  "  L'Oouvro  do  TeiTe  Sainto  "  whi(;h 
the  plaintiff  claimed  had  been  sent  to  him  l)y 
le  R6v.  Pero  F.  in  consideration  of  work  done 
on  a  foimer  manuscript  >)y  Pero  F.  never 
completed.  Tlio  work  was  Bont  to  defen  ;lant 
to  be  handed  to  plaintiff,  but  instead 
of  delivering  it,  defendant  sold  it  to  one 
L  for  publication.  Plaintiff  proved  hi'  riglit 
and  the  consideration  alleged,  and  the  only 
questions  which  arose  were  as  to  the  deli- 
very and  acceptance.  Held  that  the  transfei' 
by  P^re  F.  waa  a  dation  enpaiemeiit  which  was 
an  onerous  contract,  not  subject  to  the  for- 
malities required  for  a  donation  pure  and 
simple  ;  and  chat  in  any  case,  its  arrival  in  th(! 
hands  of  the  mandatory  to  he  given  to  plain- 
tiff, was  a  sufficient  delivery.  Drouin  &  Pro- 
vencher.  9  Q.  L.  R.  179,  S.  C.  R.  1883. 
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DEATH. 

I.  Damages  for  when  caused  by  accident 

OK  NE0I.IOEN0E. 

II.  Of  ATTOR>fEYS. 

I.  Damaoe.s  for  when  caused  by  accident 

OB  NEOMGENCE. 

88.  Action  of  damages  by  the  widow  of  a 
man  killed  on  the  wharf  at  Montreal  against 
the  master  of  the  steamer  Harold  which  was 
leaving  the  port  and  in  swinging  around  snap- 
ped her  stern  hawser,  breaking  both  of 
deceased  legs  and  so  seriously  injuring  him 
that  he  died  in  consequence,  at  the  general 
hospital  within  two  or  three  days.  The 
deceased  was  a  young  man  of  about  thirty 
three  years,  in  excellent  health,  and  left  a 
widow  and  five  children  without  support.  He 
was  at  the  time  earning  114  per  week,  as  a 
checker  on  the  wharf,  which  gave  him  employ 
ment  for  about  7  months  in  the  year.  Judg- 
ment for  |6,0(X).  (1)  Byrd&  Comer.  6.  L.  N. 
364.  S.  C.  1883.     ■ 

II.  Op  attorneys. 

89.  Where  a  case  was  inscribed  in  review, 
and  the  party  inscribing  died  before  hearing, 
a  motion  to  stay  proceedings  until  thj  in- 
stance would  be  taken,  was  granted.  Rice  & 
Lihhy,  4  L.  N.  350.  S.  C.  R.  1881. 


DEBATS  DE  COMPTE,  see  ACTION 

EN  REDDITION. 


DEBENTURES. 

I.  Damages  for  default  to  give. 

II.  Tntrrrst  on  oonpoN-", 

III.  OP  late  Province  of  Canada. 


II  manuscript 


(1)  Reduced  to  $2,500  in  appeal,  and  carried  to 
Privy  Council. 


00.  The  failure  to  pay  money  at  the  proper 
time  can  only  give  rise  to  the  immediate  and 
direct  damages  resulting  thoi'ofroni,  which 
are  limited  by  law  to  the  lugal  interest  or 
the  sum.  But  an  obligation  to  give  deboii- 
turcH  bearing  interest  is  not  to  bo  treated  as 
a  more  obligation  to  pay  money,  and  nominal 
Jaiiiagos  may  bo  allowed  for  flofault  without 
proof  of  actual  damages.  (I)  Corporation  of 
the  County  of  Ottawa  and  Cie.  du  cfiemin  de 
,ter  M.  O.&O.    6  L.  N.  382.  Q.  B.  1883. 

II.  Lvtkrest  on  Coupons. 

91.  Interest  runs  on  the  Interest  Coupons 
of  railway  debentures,  from  the  dates,  on 
which  they  respectively  fall  due,  without  the 
necessity  of  putting  the  debtor  en  demeure. 
Desrosiers  d-l'he  Montreal,  Portland  A-  Boston 
Railway  Company,  28  L.  C.  J.,  6  L.  N.  388, 
S.  C.  R.,  1883. 

III.  Of  late  Provivck  op  Canada. 

92.  The  respondents  by  petition  of  right, 
before   the   Exchecjuer  Court,  set  forth  in 
substance :  that  the  late  Province  of  ( 'anada, 
raised  by  way  of  loan,a  sum  of  £30,()(K)  for  the 
improvement  of  Provincial  highways,  situate 
on  the  North  Shore  of  the  KivorSt.  Lawrence, 
m  the  neighbourhood  of  the  City  of  Quebec  : 
and  a  further  sum  of  £40,000  for  th^!  improve- 
ments of  like  highways  on  the  South  .Shore  of 
the  River  St.   Lawrence  ;  that    thero    were 
issued  debentures,  for  both  of  said  loans, 
signed  by  the  Quebec  Turnpike  Road  Trus- 
tees, under  the  authority  of  an  Act  of  Parlia- 
ment of  the  Province  of  Canada,  16  Vic.,  Cap 
235,  intituled  :  "  An   Act  to  authorize  the 
rrusteos  of  the  Quebec   Turnpike  Roads  to 
issue  debentures  to  a  certain  amount  and  to 
place  certain  roads  under  thoir  control,"  that 
the  moneys  so  borrowed,  came  into  the  hands 
of  Her  Majesty,  and  were  expended  in  the 
improvements  of  the  highways  in  the  said 
act  mentioned :  that  no  tolls  or  rates  were 
ever    unposed    or    levied    on  the    persons 
passing  over  the  roads  improved  by  means  of 
the  said  loan  of  £30,000 ;  that  the  tolls  and 
loans,  improved  by  means  of  the  sa:  i  loan  of 
£40,000  were  never  applied  to  the  payment 
of  the  debent"-    '  .jued    for  the  last  men- 
tioned loan  in  iniurest  or  principal ;  that  the 
trustees  accounted  to  Her  Ma,jesty,  as  well 
for  the  said  loans  as  for  the  tolls  collected  by 
them;  that  at  no  time  had  there  ever  been 
a  fund  in  the  hands  of  the  said  trustees,  ade- 
quate to  the  payment  in  interest  and  princi- 
pal of  the  debentures  issued  for  said  loans ; 
that  the  respondents  are  holders  of  deben- 
tures for  both  of  the  said  loans  to  an  amount 
of  $90,072,  upon  which  interest  is  due  from 
the  1st  July  1872,  that  the  debentures,  so 
hold  by  them,  fell  due  after  the  Union,  and 
that  Her  Majesty  is  liable  for  the  same  under 
Sec.  Ill  of  the  British  North  America  Act. 


(1)  In  Supreme  Court. 
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IS()7,  as  debts  of  tli(^  late  rroviiicoofCnnadii, 
existing  at  Uie  Union.  In  (lofencp,  Her  Ma- 
jesty's Attorney  General  did  not  deny  the 
liability  of  Ih'v  Majesty  for  tli(>  late  Piovince 
of  Canada,  but  he  (lenied  that  the  debentures 
in  (inestion  were  debentures  of  the  Province 
of  Canada ;  that  the  moneys  for  whieh  they 
^^•ero  issued  were  borrowed  and  received  by 
IFer  Majesty,  and  that  there  was  any  under- 
taking; or  obligation  on  the  Pj'ovinee  oi' Canada 
to  pay  the  whole  oi'  any  jiart  of  the  said  de- 
bentures. //e?(/,  affirming  the  judgment  of 
the  Exchequer  Court,  that  the  debentures  in 
(jiiestion  well'  debentures  of  the  late  Province 
of  Canada,  and  then^foi'e  undertime  provisions 
of  the  JJritish  North  America  Act,  the  Domi- 
nion of  Cana<la  was  liable,  liut  for  the  capital 
only  of  the  sai<'(  debentmcs,  it  being  provided 
by  Cap.  2.S."),  Sec.  7,  that  no  mon<\v  should  be 
advanced  outof  provincial  funds,  for  tli(^  pay- 
ment of  the  interest.  (I)  lief/ina  &  BeJleau, 
4  L  N.  02  k  7.  S.  C.  I?ep.  .5:{,  Su.  Ct.,  J 880. 


I )  ECL  A  RATI  0^—See  P  Jl(  )C  ED  U  liE, 
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DECONFITURE.     Scv  INSOLVENCY. 

I.  What  constitutes. 

'.).<.  In  order  to  prove  insolvency  or  ilecon- 
fiture,  it  must  be  shown  that  the  assets  of 
the  debtor  are  less  than  his  liabilities.  Man- 
tha  &  Simard,  6  L.  N.  IQ."),  S.  C,  1883. 


DEEDS. 

I.  .\CT  TO  REVDFMt  VALID  IX  CERTAIN  CASES. 

II.  Simulated. 

III.  Sous  Si;iV(i  I'RivE. 

I.  Act  to  rendek  valid  i.v  certain  cases. 

I .  Deecls  so  passed  niuco  tin;  ooiuiiig  into  toroe 
of  tlie  said  statute  42-43  \  iot.  Chap.  35,  up  to 
this  day,  in  any  part  of  the.  Province,  are,  to  nil  in- 
tt>uts  and  purposes,  declared  valid,  provided  that  the 
lioturies,  passmg  such  deeds,  were  not  incapaiatated 
otherwise  than  above  mentioned,  that  this  act  shall 
not  have  the  effect  of  sliieldiug  tliera  from  the  pen- 
alties incurred  by  reason  of  tiieii'  contravention  of 
the  above  mentioned  acts,  and  that  it  in  no  man- 
ner affects  pending  cases  and  vested  rights  of  third 
parties.  45  Viet.  cap.  31. 

II.  Simulated. 

«4.  Simulation  is  a  disguising  of  the  truth  ; 
a  deed  is  simulate<i  which  ilnps  \\r.^  contain  a 


(1)  Revereed  in  P.  C.    5  b.  N.  242,  I'.  C,  1882. 


sincer(>  exjjrcssion  of  the  veal  intention  of  the 
parties.  So,  where  a  property  worth  about 
ll.l'OO  was  .sold  to  a  man  of  straw  (who  did 
not  take  possession)  for  a  consideration  stated 
in  the  deed  to  be  $3,650,  and  two  of  the  ins- 
talments amounting  to  .'fL'jOOO  were  uftei- 
wards  transferred  by  the  vendor  to  a  creditoi' 
111  iiayment  of  goods,  the  Court  declared  the 
deed  to  be  a  siir.idated  one,  and  set  it  aside 
so  far  as  concerned  the  creditor.  Walker  <)'• 
Black,  ")  L  N.  41,"),  S.  C,  1882,  and  8  L.  N 
68,  Q.  B.  1885.  (1) 

III.  SoirssEiNo  PKivE. 

'.t5.  Effect  o/— The  plaintitt'  having  judg- 
ment against  the  defendants  seized  in  the 
hands  of  the  tiers  nuisi  who  declared  to  owe 
nothing.  This  the  plaintiff  contested  on  tin" 
ground  that  the  Hers  saisi  leased  from  the 
def(>iidant  and  i)aid  him  $15  per  month  rent- 
al. The  Hers  saisi  replied  that  he  had  a 
lease  from  the  defendant  but  by  [,>rivate 
agreement  the  rent  was  to  be  paid  to  an- 
other who  had  accepted.  Demurred  to  on 
the  ground  that  being  a  .rivate  writing  it 
had  not  the  quality  reqtiireil  to  give  effect  to 
it  as  against  third  parties  under  Art.  1225 
C.  C.  ( 1 )  The  tiers  saisi  on  the  other  hand 
protended  that  under  1 222  C.  C.  (2)  the  cre- 
ditor was  not  a  third  party  into  the  sense  of 
Art.  1225,  The  court  maintained  the  contes- 
tation of  plaintiff  and  the  declaration  of  the 
'iers  saisi  was  set  aside.  Evans  d:  Lionais, 
4  L  N.  110,  S.  C.  1,S81. 


DEFAMATION    OP    CHAEACTEK- 
See  LIBEL  and  SLANDER. 


DEFAULT. 

I.  In  obligations. 

II.  To  PAY  !ioNBY_,S'ee  DAMAGES. 

I.  In  obuoations. 

',(6.  A  lessor  is  not  liable  to  damages,  owing 
to  the  bad  state  of  the  premises,  unless  regu- 
larly put  in  default,  and  where  the  deed  is 


also  in  Supreme  Court  but  unre 


(1)  CoufiriiKM 
jjorteil. 

(2.)  Private  writings  have  no  date  against  third 
peixons  but  from  the  time  of  their  registration,  or 
from  the  deatli  of  one  of  tlie  subscribing  parties  or 
witnesse.s,  or  from  the  day  that  the  substance  of 
the  writing  has  been  set  forth  in  an  authentic  ins- 
trument, the  date  may  nevertheless  be  established 
against  third  jwrsoiis  by  legal  proof.  1225  C.  0. 

(3.)  Private  writings  acknowledged  by  the  par- 
ty  agamst  whon  they  are  set  up,  or  legally  held  to 
be  acknowledged  or  proveit,  have  the  same  effect  in 
maknig  proof  between  the  jMirties  thereto,  and  be- 
tween their  heii-8  and  legal  representatives,  as  autheu- 
tic  writings.  1222  C.  C. 
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notai'iul,    the  notice  must    l)o    in    writing. 
Marcil   &  Mat  Men.  1  L.  N.  5,5,  8.  C.  I88;j. 

97.  The  defendant  undertook  to  return  a 
certain  number  of  shares  in  u,  railway  before 
a  day  stated,  or  to  pay  an  amount  in  money, 
the  sliares  were  not  returned.  Held  that  the 
contract  being  of  a  commercial  nature,  the 
debtor  was  put  in  default,  by  the  lapse  of  the 
time  of  perlbrmance.  Geoffrion  &  Senical, 
6  L.  N.  201,  S.  C.  1883. 

98.  By  the  act  creating  Normal  .Schools,  it 
is  provided  that  a  certain  number  of  scho- 
larships may  be  established  for  tlie  assistance 
of  students,  with  the  stipulation  that  the 
money  should  be  returned,  if  the  student 
refused  or  neglected  to  teach  when  called 
upon  to  do  so.  The  defendant  was  sued  for 
$(i4,  amount  of  two  years  scholarships  given 
to  his  son,  on  the  ground  that  the  son  had 
always  refused  to  teach  when  required  to  do 
so.  Held  that  the  action  must  be  dismissed 
for  want  of  proof  that  the  son  had  even  been 
put  in  default  to  teach.  Principal  of  Jacques 
Curlier  Normal  School  &  Poissant  12  R.  L. 
I77,S.  C.  1883. 


DEFENSE  EN  DROIT. 

I.  When  pleadkij. 

99.  Defendants  pleaded  a  defense  en  droit 
to  a  count  charging  them  with  conspiring  to 
ruin  him  by  putting  him  into  bankruptcy  on 
the  ground  that  the  day  and  place  were  not 
given.  Held  no  ground  of  demurrer  (even  if 
necessary),  but  rather  of  exception  to  the 
form.  Demerit  &  Lamarche,  4  L.  N.  .'54,  S.  C. 
1881. 


DELAISSEMENT. 

I.  Powers  of  curator  to,  see  CURATOR. 

II.  Termination    of    curatorship    to,   see 
CURATORSniP. 


DELAYS. 

I.  In  OASES  OF  injunction,  see  INJUNCTION. 

II.  To  CONTE.ST  CAHIER  DB  CHARGE. 

III.  To  CONTEST  INTERVENTION. 

IV.  To  PILE  PRELIMINARY  PLEAS,  SBC  PROCE- 
DURE. 

V.  To  PLEAD,  see  PROCEDUPtE. 

II.  To  CONTEST  CAHIER  DE  CHAROB. 

100.  Action  ill  iicitation.  In  accordance 
with  the  judgment  the  immoveables  were 
advertised  for  sale.  In  the  cahier  de  charges 
one  of  the  properties  was  advertised  to  be 
sold,  subject  to  the  charges  contained  in  the 
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deed  of  donation,  under  which  the  plaintiffs 
and  the  defendants  derived  their  title.  One 
P.  to  whom  the  defendant  had  given  several 
mortgages  failed  to  tile  within  the  delay 
allowed  him  an  opposition  of  contestation, 
concluding  for  the  dismissal  of  the  opposition. 
Appellant  replied  by  a  general  and  a  special 
answer,  which  respondants  demurred  to  on 
the  ground  that  it  was  not  an  answer  to  their 
contestation,  but  an  answer  to  their  interven- 
tion and  as  such  came  too  late  as  the  inter- 
vention by  the  expiring  of  the  eight  days 
delay  allowed  for  its  contestation,  had  been 
admitted  and  could  not,  afterwards,  be  con- 
tested, the  opi)osant  thereafter  having  only 
the  right  to  jr.in  issue  with  the  intervening 
parties  on  their  moyens  of  contestation,  but 
having  no  further  right  to  contest,  setting 
forth  his  claim  and  without  in  any  way  refer- 
ring to  the  incumbrances  already  existing 
upon  it  and  created  by  the  deed  of  donation 
produced  two  days  only  before  the  day  ap- 
pointed for  the  sale,  an  intervention  contes- 
ting the  secured  claims  mentioned  in  the 
cahier  de  charges.  Motion  to  reject  the  inter- 
vention as  too  late,  granted  with  costs.  Savard 
&  Savard.  8  Q.  L.  R.  287.  S.  C.  1881. 

III.   To  CONTEST  INTERVENTION. 

101 .  The  corporation  of  the  city  of  Quebec, 
having  a  judgment,  against  one  N.  L.  issued 
an  execution  against  him,  under  which  they 
seized,  as  belonging  to  him,  an  immoveable 
property  duly  described  in  the  proceedings. 
On  the  6th  December  1880,  the  appellant 
hied  an  opposition  a_fin  de  charge,  claiming 
to  have  certain  rights  over  and  upon  the 
property  seized.  On  the  21th  of  December, 
the  respondents  filed  an  intervention  for  the 
purpose  of  contesting  the  opposition.  On  the 
7th  January  following  respondents  produced 
their  moyens  of  intervention.  Held,  setting 
aside  the  judgment  of  the  Superior  Court 
which  maintained  the  demurrer,  that  the 
meaning  of  Art.  158  C.  C.  P.  (1)  was  that 
alter  the  lapse  of  eight  days,  the  intervenant 
was  admitted  a  party  to  the  case,  but  the 
contestant  is  not  precluded  from  pleading 
without  some  act  of  foreclosure.  Derome  & 
Robitaille.    8  Q.  L.  R.  60.  Q.  B.  1881 
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(1)  If  tlie  demand  in  intervention  is  served  within  tlie 
delay  prescribed,  the  parties  to  the  suit  are  houiid  to 
.inswer  it  within  eight  days  after  such  semce  in 
detault  of  which  the  intervention  U  held  thence 
loiwani  to  bu  luimitted  by  the  parties  wholiave  iiot 
contested  it.  The  intervening  parties  is  bound  within 
eight  days  from  the  admission  of  his  intervention  to 
turnish  any  grounds  he  may  have  to  set  up  m  the 
principal  suit.  The  subsequent  proceediuff,  ore  the 
same  as  in  an  ordinary  suit.  158  C.  C.  P 
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261  DEMOLITION. 

DELITS. 

I.  Reciprocity  of,  cannot  dk   pibadkd  in 

ACTION  OF  SEPARATION  DE  CORPS. 

102.  Action  for  separation  de  corps,  with 
forfeiture  of  matrimonial  riglits,  by  husband 
charging  wifs's  adultery.  The  cause  came  up 
on  an  answer  in  law  to  a  portion  of  defen- 
dant's plea,  which  set  up  neglect,  misconduct 

and  ill  treatment  by  plaintiff.  Per  curiam 

The  case  of  Brennan  &  McAnnanly,  (1)  ap- 
pears to  be  in  point  that  a  reciprocity  of  wrong 
IS  no  answer  to  the  action.  Answer  in  law 
maintained.  Lefivre  &  Belle,  4  L.  N.  298,  S.  C. 

lool. 


DEPOSIT.  268 

DEMUEEAGE. 

I.  Eight  to,  nee  AFFREIGHTMENT. 


BEMUEEEE— 5e«  PLEADING. 

.  Costs  on,  see  COSTS. 


DELIVERY. 

I.  Under  donation  see  Donation. 

II.  In  Sale  see  SALE. 


DEMANDE  INCIDENTE.— 5ee    INCI- 
DENTAL DEMAND,  PLEADING 

IN  ACTION  PRO   SOCIO. 


DENTAL  ASSOCIATION. 

I.  Act  amending,  see  Q.  46  Viot.,  Cap.  34. 
AND  Q.  47  Vict.,  Cap.  24. 


DEMEURE  see  DEFAULT. 


"  DE  MINIMIS.  " 
I.  Discretion  op  Court  in  regard  to 

103.  The  appelant  was  taxed  as  a  witness 
in  the  sum  of  16.50,  and  at  the  expiration  of  fif- 
teen days  took  execution  against  respondant 
for  the  amount.  The  execution  which  issued 
in  the  case  in  which  appelant  was  examined 
as  a  witness  cost  13.50  more.  The  respondent 
opposed  on  the  ground  that  the  execution 
should  have  been  as  in  an  action  for  $6.50 
and  should  have  only  have  costs  30  cents,  and 
that  in  any  case  there  was  an  error  of  ten 
cents  excess.  In  the  Superior  Court  the 
opposition  was  dismissed.  In  review  it  was 
maintained  and  the  seizure  set  aside.  Hel4 
in  appeal  that  the  opposition  was  properly 
dismissed  in  the  first  place  as  frivolous, 
vexatious,  and  for  an  insignificant  amount 
and  the  court  had  discretion  so  to  decide. 
C8U&  Samson,  8  Q.L.  R.  357,  Q.  B.  1882 


DEPOSIT. 

I.  At  Sheriff's  Sale. 

II.  For  Costs  in  Review,  see  REVIEW. 

III.  Right  of  Banks  over,  see  BANKS. 

I.  At  Sheriff's  Sale. 

104.  The  defendant's' property,  moveable 
and  immoveable,  was  seized  in  execution  of 
a  judgment,  for  about  $129,  including  costs. 
On  the  9th  December  following,  another  writ 
also  against  moveables  and  immoveables,  was 
placed  in  the  Sheriff's  hands  in  execution  of 
a  judgment  for  $2048,  including  costs.    The 
moveables  were  sold  and  realized  within  $2.60 
of  the  whole  amount  due  the  plaintiff.    The 
Sheriff,however,in  conformity  with  Articles642 
&  643  (1)  of  the  Code  of  Procedure,  continued 
his  proceedings  against  the  immoveables,  and 
on  the  7th  April,  they  were  sold  to  two  differ- 
ent persons,  whom  the  defendant  had  pio- 
cured  to  buy  in  the  property  for  him,  but 
neither  of  whom  ever  paid  the  price  of  his 
adjudication.    On  the  5th  of  June,  the  Court 
granted  two  motions  of  the  plaintiff,  asking 
orders  for  the  resale  of  the  property  for  false 
bidding   "  suivant  Vusage  et  la  pratique  de 
cette  Cour,"  and  thereupon  two  mits  of  Ven- 
ditioni exponas  were  issued  on  the  25th  June, 


DEMOLITION  DE  NOUVELCEUVEE 
—See  SEEVITUDES,  Water  Courses. 


(1)  Dig.  589,  101. 


(1)  When  the  sherift'  has  seized  an  immoveable 
upon  a  defendant,  he  cannot  seize  it  again  at  the  suit 
ot  another  creditor.or  of  the  same  creditor  for  another 
debt,  as  long  as  the  first  seizure  subsists  ;  but  he  is 
bound  to  note  any  sub,9equent  writ  of  execution  as 
an  opposition  for  payment  upon  the  first  writ ;  and 
in  such  case,  the  first  seizure  cannot  be  abandoned, 
except  in  consequence  of  opposition,  applicable,  as 
weU  to  the  seizing  creditor,  as  to  those  whose  writ 
ot  execution  have  been  noted  as  oppositions  or  with 
their  consent,  or  by  an  order  of  a  judge.  642  C.C.  P. 

In  the  event  of  the  seizing  creditor  abandoning  the 
seizure  or  receiving  payment  of  his  claim,  the  sheriff 
IS  bound  to  continue  the  nroceedincf  in  tho  nam» 
oi  the  seizing  creditor  and  at  the  cost"  of  the  judg- 
ment  creditors,  whose  writs  have  been  noted,  m  ot- 
der  to  satisfy  the  claims  specified  m  the  subsequent 
writs  of  execution,  provided  the  seizure  was  made 
with  all  requisite  formahties.  643  C.  C.  P. 


If   « 
•.  '  L. 
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1 879,  ordering  the  Sheriff  to  proceed  "accord- 
ing to  law,"  to  tha  resale  of  the  property  at 
the  folleenchSreoi  the  jmrties.  Subsequently 
to  the  issuing  of  these  writs,  the  plaintiff 
obtained,  without  previous  notice  to  defen- 
dant, a  judgment  ordering  the  Sheriff  to 
exact  from  the  bidders  at  the  resale,  the 
deposit  of  a  sum  of  money  equal  to  the 
amount  of  costs  due  to  the  seizing  party, 
upon  the  judgment  and  seizure.  No  mention 
was  made,  of  the  writs  of  Venditioni  exponas, 
nor  in  the  advertisements,  nor  in  the  condi- 
tions of  sale,  which  accompanied  the  Sheriff's 
return  of  the  condition  that  bidders  would 
bo  required  to  make  a  deposit  before  their  bids 
would  be  received.  A  few  persons  were  told  by 
the  bailiff,  who  made  the  announcement  at 
the  church  door,  that  a  deposit  would  probaly 
be  required,  but  no  public  notice  was  given 
to  that  effect,  nor  was  there  any  notice  what- 
ever given  to  any  one  of  the  amount  of  the 
deposit,  that  would  be  required.  At  the  sale, 
a  deposit  of  $200  was  required,  in  the  case  of 
one  property,  and  of  $150  in  the  other.    On 

a  petition  by  defendant  to  vacate  the  sales 

Held,  maintaining  the  petition  en  nullitS  that 
the  order  for  a  deposit  should  have  been 
published  as  one  of  the  conditions  of  sale. 
RohHaille  &  Drolet,  7,  Q.  L.  R.  67, 8.  C.  R.  1 881. 
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DIME -See  TITHES. 


DIRECTORS. 

I.  Position  &  powers  op,  see  COMPANIES. 


DIRECT  TAXATION. 

I.  What  is,  see  LEGISLATIVE  AUTHOR- 
ITY, in  matters  of  taxation. 


DEPOSITIONS-See  PROCEDURE. 

DERNIER  EQUIPEUR. 

I.  Privilkge  of,  see  PRIVILEGE. 

DESAVEU— See  DISAVOWAL. 


DESERTION. 

I.  Op  service,  see  MASTER  &  SERVANT. 

DESISTEMENT-See  PROCEDURE. 

DESTITUTION. 

I.  Action  en,  see  ACTION. 


DILATORY  EXCEPTION-See 
PEOCEDURE. 

1.  Costs  of,  see  COSTS. 


DISABILITIES  OF  CANDIDATES. 

I.  Act  to  remove,  see  ELECTION  LAW, 


DISAVOWAL. 

I.  Procedure  in  cases  op. 


105.  Where  an  action  waa  dismissed  and 
the  plaintiff,  on  execution  being  issued  by  the 
attorneys  distrayants,  came  in  by  opposition 

and  disavowed  all  the  proceedings Held 

that  the  opposition  should  have  been  con- 
tested by  the  attorney  disavowed,  and  not  by 
the  distrayants,  and  the  record  was  sent  back 
for  that  purpose.  Sicotte  dk  Brazeau,  4  L.  N 
350,  S.C.R.  1881.  ' 


DISCHARGE— See  PAYMENT, 
RECEIPT. 

1.  Op  Hypothec  see  HYPOTHEC. 


DISCONTINUANCE— Se«  PRO- 
CEDURE. 


DISCRETION. 

I.  Op  Courts  see  Courts. 


DISCRIMINATION 

I.  In  matters  of  taxes  see  municipal  cor- 
porations powers  of. 
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atl  DISTRIBUTION. 

DISORDKRLY  HOUSES. 

I.  Prooeedinos  for  kekpino  cannot  hk  had 
IN  TUB  Kecokder's  Coiirt  under  summary 
TRIAL  BV  CONSENT  AcT.  Set  RECORDER'S 
COURT. 


DISSOLU'liON 
f.  Of  Partnership  see  PARTNER.SHIP 

11.   Of  SALE    FOR    NON  PAYMENT    OF    PRICE   see 

f^A  LE. 


DISTlNCiION   OF  THINGS._Sr« 
OWNERSHIP,  PROPERTY. 


DISTRIBUTION 

i.  contestation  of  report  of 

11.  Rights  of  hypothecary  creditors. 

I.  Contestation  of  report  of 

106.  Opposfint  complained  that  by  an  error 
in  the  notice  renewing  a  hypothec,  he  had 
not  been  collocated  for  the  amount  of  his 
hypothecary  claim.  He  asked  that  a  new 
report  of  distribution  be  ordered.  There  was 
no  doubt  as  to  the  facts,  and  tlie  Court  consi- 
dered that  he  was  entitled  to  the  relief 
prayed  for,  under  article  701  of  the  Code  of 
Civil  Procedure,  which  says  that  any  party 
aggrieved  by  a, judgment  of  distribution  may 
seek  redress  by  means  of  an  appeal,  or  a  po- 
tion in  revocation,  if  there  are  grounds  for  it, 
whether  he  has  appeared  in  the  suit,  or,  his 
claim  being  mentioned  in  the  certificate  of 
hypothecs,  he  has  not  appeared.  The  requite 
of  the  opposant  would  be  gi-anted,  and  a  new 
judgment  of  distribution  ordered,  and  the 
parties  who  had  been  collocated  would  be 
ordered  to  pay  back  the  sums  of  money  re- 
ceived.   Bank  df  Toronto  vs.  Vigneau,  S.  C. 

loo2. 

107.  An  application  to  inscribe  en  faux 
agamst  the  certificate  of  the  prothonotary 
regarding  the  posting  of  a  report  of  distribu- 
tion will  not  be  granted  after  the  report  has 
been  homologated  in  favor  of  an  opposant 
who  knew  of  the  faux  complained  of  prior  to 
the  judgment  homologating  the  report.  Pa7ig- 
man  &  Pauz£,  27  L.  C.  J.  140,  S.  C.  1883. 

108.  Nor  can  a  report  be  contested  after  it 
has  been  duly  homologated  even  by  authority 
of  a  judge.   Ibid. 

109.  By  a  report  of  distribution,  the  peti- 
tioner who  had  not  filed  an  opposition,  but 
who  was  a  duly  registered  hypothecary  cre- 
ditor was  collocated  for  $339.43.  Her  collo- 
cation was  contested  as  fraudulent  and  un- 
founded by  one  C,  who  served  his  contesta- 
tion at  the  office  of  the  prothonotary.  Peti- 
tioner was  absent  from  the  Province,  and 
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Messrs.  L.  &  L.  having  received  reliable  infor- 
uiation  that  her  dabi  was  well  founded  put 
in  an  appearance  and  wrote  to  her  for  ins- 
tructions. They  addressed  their  letter  to  Wor- 
cester, Mass.,  where  they  had  reason  to 
behave  she  then  resided,  but  her  real  resid- 
ence, a'  the  time,  was  at  Marioville,  Rhode 
Island.  Not  having  received  an  answef  to 
their  letter,  they  felt  they  would  not  be  jus- 
tified in  further  opposing  the  contestation  of 
0.  and  the  result  was  that  the  collocation  in 
tayor  of  petitioner  was  set  aside,  she  having 
failed  to  answer  the  interrogatories  on  faits 
et  articles  charging  her  with  fraud,  which 
interrogatories  like  the  contestation,  had 
been  served  at  the  office  of  the  prothonotary. 
Held  that  the  services  of  the  contestation 
and  of  the  interrogatories  at  the  office  of  the 
Prothonotary  wore  illegal,  null  and  void,  and 
that  under  the  circumstances,  petitioner  was 
entitled  to  the  requite  civile.  Cooke  v.  Caron, 
10Q.L.R.  152,  B.C.  R.,  1884. 

110.  An  action  will  not  lie  by  a  hypothe- 
cary creditor,  who  has  not  been  collocated  in 
a  report  of  distribution  for  a  claim  against  an 
immoveable  mentioned  in  the  registrar's  cer- 
tificate, to  recover  from  a  party  alleged  to 
.^ve  been  illegally  collocated  by  preference, 
the  sum  which  plaintiff'  claims  belonged  of 
right  to  him.  'J'he  recourse  of  a '|.arty  aggriev- 
ed by  a  judgm  ant  of  distribution  is  by  appeal, 
or  by  petition  in  revocation,  or  by  opposition 
to  the  judgment,  as  pointed  out  in  Art.  C.  C. 
P.,  761.(1 )  McDonell  &  Buniin,  27  L.  CI.  73. 
«.C.  &7L.N.  130,  Q.B.   1884.  ' 

II.  Rkjhts  op  Hypothecary  Creditors. 


111.  It  is  not  competent  to  hypothecary 
creditors,  who  have  not  been  collocated  in  a 
report  of  distribution  duly  homologated,  of 
the  moneys  arising  from  a  sheriff's  sale  of  the 
property  hypothecated  in  their  favor,  to  sue 
to  recover  from  a  party  alleged  to  have  been 
illegally  collocated  in  such  report,  on  the 
ground  that  according  to  the  Registrar's  cer- 
tificate attached  to  the  sheriff's  return,  such 
party  ought  not  to  have  been  so  collocated, 
and  that  plaintiffs  should  have  been  colloc- 
ated for  the  amount  of  their  demand  pre- 
ferentially to  him.  McDonell  &  Btintin,  27 
L.C.  J.  73S.  C,  1883.  ' 

112.  Where  a  hypothecary  creditor  who  is 
first  in  rank,  cedes  his  right  of  preference  on 
the  monies  arising  from  the  sale  of  a  portion 
of  the  property  hypothecated,  in  favor  of  a 
hypothecary  creditor,  who  is  only  third  in 


(1.)  Any  party  a^nevcd  by  a  judgment  of  distri- 
Dution,  may  seek  redress,  by  means  of  an  appeal,  or  a 
petition  :n  revocation,  if  there  are  grounds  lor  it  whet- 
her he  has  appeared  ui  tlie  suit,  or  his  claim  beinc 
lufiitinnca  m  the  ceiUncale  of  hypothecs,  he  has 
not  apijeoi'ed.  Any  creditor  mentioned  in  the  Reeis- 
trais  certificate,  who  has  not  appeared  in  the  cause 
may  moreover,  witliin  fifteen  days,  seek  redl'ess  by 
means  of  an  opposition  to  tlie  judgment. 
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rank,  such  creditor  having  first  rank  cannot 
afterwards  claim  to  rank  for  his  full  claim 
(without  deduction  of  the  monies  received 
under  said  sale),  to  the  prejudice  of  a  hypo- 
thecary creditor,  who  is  second  in  rank,  in 
the  distribution  of  monies  arising  from  the 
sale  of  the  balance  of  said  property.  Pero- 
deav  &  Quintal.  27  L.  C.  J.  74,  S.  C.  R.,  1882. 


DISTRICT  MAGISTRATES. 

I.  Act  CO.VCERNINO,  see  Q.48  VICT.,  CAP.  15. 

DIVORCE. 

I.  Effect  of  forgion  divorces  in  this  pro- 
viNCK,  see  MARRIAGE,  effect  op,  &c. 

113.  The  plaintiff  and  defendant  were  mar- 
ried in  New- York  in  1871,  without  ante  nup- 
tial contract,  both  being  at  the  time  domiciled 
in  that  city.    By  the  laws  of  the  Statutes  of 
NfiW-York,  no  commun  y  of  property  was 
created  by  such  marriage,  the  wife  retaining 
her  privo'e  fortune  free  from  marital  control 
like  a.femme  sole.  Shor^^^lv  after  the  maniage, 
the  appellant  entrusted  ithe  respondent,  with 
the  whole  of  her  private  fortune  consisting  of 
personalty  to  the  amount  of  over  f200,0(X), 
and  respondent  admmistered  this  until  1876. 
The  consorts  lived  in  New. York  until  1872, 
when  they  removed  to  Montreal,  where  the 
respondent  has  ever  since  resided  and  car- 
ried on  business,  but  appellant  left  him  shortly 
after  to  take  up  her  residence,  alternatively  in 
Paris  and  New- York.    In  1880,  when  respon- 
dant  was  still  in  Montreal,  the  appellant  then 
in  New- York,  instituted  proceedings  against 
him  for  divorce,  before  the  Supreme  Court  of 
New- York,  on  the  ground  of  adulteiy.    The 
action  was  served  on  respondant  personally 
at  Montreal,  and  he  appeared  in  the  suit  but 
did  not  contest,  and  appellant  obtained  a 
decree  of  divorce  absolutely  in  her  favor  in 
December,  1880.    In  1881,  appellant  taking 
the  quality  of  a  divorced  woman,  and  without 
obtaining  judicial  authorization,  instituted  an 
action  against  the  respondent  in  the'Supreme 
Court  in  Montreal,  for  an  account  of  his  admi- 
iiLstration  of  her  property.    The  respondant 
pleaded  that  the  alleged  divorce  was  null  and 
void  for  want  of  jurisdiction  of  the  Supreme 
Court  of  New- York,  that  the  appellant  in 
consequence  was  still  his  wife,  and  that  she 
.should  have  obtained  the  authorization  of  the 
Court  to  institute  the  present  action.    Held, 
reversing  the  decision  of  the  Queen's  Bench, 
(6  L.  N.  329  &  27  L.  C.  J.  228,)  restoring  that 
of  the  Superior  Court,  (5  L.  N.  79,)  that  the 
the  Supreme  Court  of  New-Y"orkhadjurisdic 
tion  to  pronounce  the  divorce,  and  the  divorce 
was  entitled  to  recognition  in  the  Courts  of 
the  Province  of  Quebec.    Stevens  &  Fish,  8 
U  N.  42,  Su.  Ct.  1885. 
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114.  And  that  the  Supreme  Court  of  New- 
York,  having  under  the  statute  law  of  New- 
York,  jurisdiction  on  the  subject  matter  in 
the  suit  for  divorcf  the"  appearance  of 
the  defendants  in  the  suit  absolutely  and 
without  protesting  against  the  jurisdiction, 
stopped  him  from  invoking  the  want  of  jurig- 
diction  of  the  the  said  Court,  in  the  present 
action.  lb. 

115.  And  that  the  plaintiff  had  at  the  in- 
stitution of  the  action  for  divorce,  a  sufficient 
residence  in  New- York  to  entitle  her  to  sue 
there  (1).  Ih 


DOCUMENTS  OF  TITLE. 

I.  CovR  receipts. 

116.  Appellant  seized  in  the  river  St. 
Maurice  us  belonging  to  the  St.  Maurice  Lum- 
ber Co.  (defendants)  ,0892  pine  logs.  Jies- 
pondants  Hied  opposition  ajin  (Tannmler 
by  which  they  claimed  a  lien  on  the  logs  in 
virtue  of  three  writings  sous  seitig  privi,  by 
which  the  St.  Maurice  Lumber  Co.  transfer- 
red the  logs  to  resijoudants  by  way  of 
pledge  tor  advances.  Held  that  banks  can- 
not acquire  a  lien  on  logs  under  (2)  the 
banking  act  34  Vic.  Cap.  5,  S.  S.  46  &  47  if 
the  pledge  of  these  logs  was  made  for  a  pre- 
vious indebtedness  or  if  they  were  not  held 
by  virtue  of  a  transfer,  or  a  receipt  of  a 
cove  keeper,  or  by  the  keeper  of  any  wharf, 
yard,  harbor  or  other  place  orof  aspecicifica- 
tion  of  tunber  deposited  in  a  cove,  wharf,  yard, 
harbor,  warehouse,  mill  or  other  place  in 
Canada  within  the  meaning  of  the  said  act,  and 
that  to  acquire  a  lien  under  arts.  1745  196G 
and  1967  C.  C.  (3)  there  must  be  an  actual 
delivery  or  possession  of  the  property  pledged 
or  of  some  document  in  use  in  the  ordinary 
course  of  business  entitling  the  bearer  thereof 
to  claim  possession  of  such  property.  Ross 
&  Molson's  Rank,  2  Q.  B.  R.  82,  Q.  B.  1881. 


(i)  Thp  American  doctrine  of  allowing  tlie  wife  to 
establish  a  separate  forensic  domicile  in  divorce  cases 
was  incidentally  quoted  and  approved. 

(2)  For  statute  here  referred  to  see  Banks. 

(3)  Bills  of  ladiiic,  warehousekeepers  or  whar- 
finger 8  receipt*  or  ordei-s  for  deliveiy  of  goods,  bills 
ot  inspection  of  pjtash  or  pearlash  and  all  other 
documents  used  m  the  ordinary  course  of  business  as 
proof  of  the  jiossession  or  control  of  goods  or  purport- 
ting  to  autliorize  either  by  endorsement  or  dehvery 
the  possession  of  any  such  documeut  to  transfer  or 
receive  goods  thereby  represented  are  deemed  docu- 
ments of  title  withu)  the  provisions  of  this  chapter. 
1745  C.  C. 

i'iedge  is  «  contract  by  which  a  thing  is  placed  in 
tfie  hands  of  a  creditor,  or  being  already  m  his  pos- 
session IS  retamed  by  him  with  the  omier's  consent 
in  seciLnty  for  his  debt-  The  thuig  may  be  civen 
eitbor  by  the  debtor  or  by  a  thirj  pereon  on  his 
bilialf.  1966  C.  C. 


!!ll,l| 


:27.'>    DOMINION  OF  CANADA. 

117.  Tho  (hffondants   paid   for   timber  by 
means  of  their  promi«!iory  note  (ligi-ouiit.'d 
by  the  MerchuntH'  Bank,  tlie  bunk  tukiiii?  m 
eollatorul  Mocurity   for  the  payniont  of  tho 
note,  the   lovo   receipt  for  HUeli  timber,  en- 
dorsed by  tho  dofenduntH.    .Sul).«ie(|iieiitiy  the 
note  was  paid  with  money  advanced  liv  the 
opposant.    At  the  tini.-  the  note  wan  taken 
up,  tho  Bank  retrannferred  the  note  to  the 
defendants,  who  at  once  enchwed  and  deli- 
vered it  to  tlie  op])o>.ant.  'I'iie  plaintiffs  art.>r- 
wards  caused  the  timber  to  be  s.>ized  inider 
a  judgment  obtained  n>?ainst  th<»  defendants. 
Ihc  opposant  Kle<l  an  ojjposition  to  set  aside 
the  seizure  claiming  the  timber  nndcM-  tlie 
cove  recipt,  and  his  opj)osition  having  been 
contested  by  tlie  plaintiffs,  it  was  /(,■/,/:  That 
the  cove  receipt  vested  in  the  o|.|.,)«unt  the 
legal  possession  and  control  over  the  timber  • 
.  and  that,  under  article  5'),}  C.  C.  P.,  ( I )  tlie  sei- 
zure of  the  said  timber,  made  by  tho  plaintiti's 
in  virtue^  of  a  .judgment  obtained  by  them 
against  the  defendants  wiw  illegal  ahd  null, 
considering  that  at  tlie   time  tin,  opposant 
was  the  holder  of  the  said  cove  receipt.   Cook 
<t  Knight,  9  Q.  L.  R.  203,  S.  C.  188.1 


DONATION. 
OONATION. 
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DOGS. 

irKH*""''''^  '•''^'*   -^'^   MASTKH  AND  SER- 
VANT. 

II.    RiOHTS  OP  NKIOHBOKS    WITH   UKU.^RO  TO. 

118.  Where  a  farmer  had  shot  his  neighbors 
aog  lor  trespassing  on  his  property.  Held 
that  he  had  no  right  to  take  the  law  into  his 

n^l*  I  T^.!?"'''  have  to  pay  damages. 
Trmholmt  d-  Mills.  4.  L.  N.  79  S  C    I8Si 


DOL. 

!i    J^°c.Tr^?,5"  S^^E  OBTAINED    UV  kkaUU 

«nd  Set  SUCCESSION,  Acckpt.anck  of. 


DOMKMLE. 
1.  Election  ok  See  OPPt^SITlON. 


I.  CaI'SI.S  MOUTl.l. 

II.  Dki.ivuuy. 

III.  UltOUNDS  OK  NULLITY  IN. 

IV.  In  kuauu  of  cuKniTOBs. 

V.  Lapski)  nv  Ti.MK. 

VI.  I'aVAULE  AFTKR  TIIK  ORATH  ok  UO-fOR 

VII.  Rhsiliation  ok. 

VIII.  Validity  ok. 

1.  <.'ai:sa  moktis. 

119.  A  donation  inter  vivos  of  a  sum  of  mo 
ney  toi  valuable  consideration  secured  by  hy- 
rmthec,  though  payable  only  after  the  death 
of  t  lo  donor,  is  not  invalid  as  made  causS 
mortui.      Newton  &  Crime.  6  L.  N.  107.  S.  C, 

II.  Dglivkby 


DOMINION  OF  CANADA. 

NADa'*''"'"'^  °''  ■^'''    f'ROVlNCE  OF  CK. 


(\)  A  creditor  may  cause  to  be  seized  in  pxecutioii 
the  moveable  or  imnioveable  projwrty  of  his  debtoiM 

thepossession  eitherljf^uch'   i^tw  'hiwtf  or  n^f 
thirfi  persons,  if  the  latter  d.      ,t  ol.  "  Tf  thev  do 
the  credits- must  adopt  a  s,  ^   .^'iffien?; 


1J».  \Miore   the    parents  of  the  plaintitJ' 
gave  to  i,ne  of  her  brothers,  by  deed  of  donu 
ion  mire  v^fs,  the  property  in  dispute,  but 
the   brother,   the  donee,   had    been   absent 
from  the  country  over  since  and  the  parents 
remainod   in  possession    until   their  death. 
Held  that  though  they  had  by  the  deed  of  don- 
ation reserved  to  themselves  a  rfroi7  d^habita 
jo«  that  that  did  not  constitute  a  tradition 
Jeinte  and  such  a  donation  prior  to  tho  code 
was   null  and  of  no  effect.    Lesage  J;  Pru 
dhomme,  20  L.  C.  J.  213,S.  C.  R.  1882 

121  Action  in  revendication  of  a  manu- 
script entit  ed.  '' L'<«uvre  de  terre  sainte "• 
-vhich  the  plaintiff- claimed  had  been  sent  to 
him  as  hiH  own  prop.-ity  by  ie  Rev.  Pere  V 
in  consideration  of  work  do;, -  on  a  former 
man(l^  'ript  by  Pere  F,  never  completed.  The 
work  was  sent  from  to  dolendant  to  b. 
handed  to  plaintiff,  but  instead  of  deliverin- 

JlnP  ''!'"/•«*"*  '"'1 ''  '"  °n«  L-  for  public,: 
tion.  I  lamtift  proved  his  right  and  the  con 
sideration  alleged,  u  k1  the  only  questions 
which  arose  were  as  to  the  delivery  and  ai 
ceptance.  ZTe/d  that  the  transfer  by  Pere  F 
toplamtiff-was  a  dation  en  paiemmi,  vfhic]^ 
was  an  onerous  contract  not  subject  to  tho 
formalities  required  for  a  donation  pure  and 
simple  and  that  in  any  case  its  arrival  in  the 
"f*!^*.  "f  the  mandatary  to  be  given  to 
plaintiff  was  a  sufficient  delivery.  Drouin  ,{• 
Provencher,  9  Q.  L.  R..  '79,  S.  cf  R.  1883 

III.   OROirNDS  OF  NULLITY  IX. 

f  J^^"  '^?  "''^^"^ifle  a  deed  of  donation  execu- 
ted under  the  power  of  attorney,  given  in 
London  by  the  plaintiff  in  July,  1877,  toaMr. 
1.,  and  a«ted  upon  during  three  years-when 

^^1^"?  i^'"'"'  ""^^'^  ""^^''  'f'  to  execute  .t 
deed  of  donation  from  his  principal  to  th.^ 

fofV,rj     VI 7  prinvipais  share  m  iii- 

hof  k  «.«tft"-a«'l  thisd  titre  graluit.  Held 
that  the  intent  of  the  parties  was  not  that 
the'-e  should  be  such  gratuitous  donation.but 
on  the  contrar)-  that  the  donee  should  assim» 
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DONATION. 


DONATION. 


ITH  OK  UUXOR, 


I  ho  payment  to  the  plaintiff  of  his,  the  plain- 
tiff's Hhare,  in  the  succession  of  their  late 
father  and  donation  cancelled.  McCord  & 
MrCord,U  R.  L.  510,&  5  L  N.  342,8,  C,  R  188:'. 

IV.  In  fraud  of  orediiors. 

123.  A  donation  made  by  a  father  to  his 
daughter,  at  time  whore  he  was  perfectly 
solvent, but  with  a  view  to  going  into  business 
and  securing  it  against  any  dobtw  ho  miglit 
contract,  was  not  aside  at  the  wuit  of  the 
iwsignoe  of  the  donor  after  h\n  insolvency 
although  the  creditors  represented  by  hiin 
were  all  subsequent  to  the  donation.!  I  ]Mim>hu 
*  Stewart,  12  H.  L.  501,  Q.  B.  1868. 

124.  In  May  1876,  plaintiff  sold  to  defen- 
dant certain    effects    including    a  Brussels 
carpet,  costing  $93,  and  an  oil  cloth  $26.    On 
the  9th  November  of  same  year  an  action  was 
instituted  by  the  plaintiffs  against  the  defen- 
dant fort  J4,  being  balance  due  thereon  and 
judgment  rendered  for  the  amount  12th  De- 
cember following.  To  a  seizure  of  defendant's 
goods  and  chattels  including  the  carpet  and 
oil  cloth  the  wife  of  dofendand  tiled  opposi- 
tion based  on  her  marriage  contract  by  which 
the  goods  and  effects  in  question  wore  con- 
veyed to  her  as  a  donation  thereunder.    The 
marriage  contract  was  entered  into  the  18th  of 
November  1 876,or  just  nine  days  after  the  date 
of  the  action.     Plaintiff  contested  the  oppo- 
sition on  the  ground  that  at  the  date  of  the 
marriage  contract  the  defendant  was  uttorlv 
insolvent  to  the  knowledge  of  the  opp         i 
for  the  purpose  of  defrauding  the  creditors 
of  the  defendant  more  particularly  i  ho  plain- 
tiff from  whom  the  defendant  hofl  purchased 
the  said  carpet  and  oil  cloth,  forming  jtart  of 
the  goods  and  chattels  so  given  hy  the  defen- 
dant to  his  wife,  and  now  seized  at  the  suit  of 
the  plaintiff.    Seventeen  dayn  after  the  date 
of  the  marriage  contract  defendant  made  an 
assignment  of  his  estate  un<ler  the  insolvent 
Act  1875.    There  was   no  evidence  of  bad 
taith  on  the  part  of  the  wife,  the  opposant. 
Held  that  under  Art.  1034  Civil  Code  (1)  the 
donation  must  be  presumed  to  be  fraudulent 
as  regards  the  defendant,  ^eld  that  although 
the  wife  was  in  good  faith  a  donation  under 
such  circumstances  is  a  gratuitous  contract 
as  rauch  in  favor  of  the  donor  as  of  the  donee 
and  must  be  set  aside.  Opposition  dismissed. 
Behan  &  Erickson,  7  Q.  L.  F.,  295  S.  C.  1881. 

125.  And  in  another  case  of  a  similar  char- 
acter it  appeared  that  the  defendant  by 
contract  of  marriage  transferred  ail  his  pro- 
perty to  his  wife,  nine  days  after  action 
brought,  but  there  was  no  assignment  in  insol- 
vency and  no  allegation  of  insolvency  in  the 


m 


ploadmgsi  the  contract  of  marriage  wa»  never- 
theless  held  to  be  made  in  frauclof  plaintifl'» 
rights  and  the  opposition  of  the  wde  baaed 
thereon  was  digmissod.  (I)  Holliday  &  Conti- 

V.    La  PIED  BY  TIMK. 

126.  According  to  the  law  governing  dona- 
u'"*u  ''"''"'''  '^'^  Code,  u  donation  of  land  of 
which  the  donor  remained  in  open  and  unin- 
terrupted possession  for  upwards  of  40  vears 
was  held  to  have  elapsed  and  to  be  of'  that 
ottoct.  Lesage  <t  Prudhomme,  II  R.  L,  475 
S.  C.  1882.  ^-tii, 

VI.  Payabi,e  after  death  op  donor. 

127.  Question  as  to  the  validity  of  a  dona- 
tion m  the  following  terms  :  "  Lequel  a  recon- 
nu  avoir  fiiit  donation,  ced6  et  transports 
gratnttemenl,  a  litre  dc  donation,  entre  vifs 
vrrimcabU  d  E.  G.,  .sonJiU,  cultivateur  du 
mime  lieu,  acceptant  de  la  aomme  de  quatre 
eeiitu  pianlres  courant,  une  fois  payie  d 
prendre  nur  tous  sen  bien.i,  meubles  et  im- 
^^  meubles    et    lea    plm     clairs     et     appa- 
^^  rents  qui  se  trouveront  Ini  appartenir  au 
^jour  de  son  din!>sjusquauqu€l  temps  il  s'en 
^^  est  reserve  ruav/ruit  etlajouissanced  litre 
de  cnnstitut  el  pricaire  auqueljour  du  dtcia 
^1  du  dit  dona.eur  il  vent  et  entend  que  le  dit 
'  d'lnateur  soil saiside  la  ditesomme  de  quatre 
"  rei,   '  piastres  sans  Stre  tenu  d'en  fair*  au- 
"  ciine  demande  en  justice."     Held  to  be  inva- 
lid as  a  donation  des  biens  d  venir  under 
Arts.  778  &  81 H  of  the  Civil  Code  (2,.  Bouruet 
it  Quay,  8  Q.  L  R.  173,  S.  C.  1882. 

VII.    RB.SILIATION  OK. 


128.  The  plaintiff  made  a  donation  of  cer- 
tain moveable  property  to  his  daughter  and 
son  in  law.  The  donation  was  made  subject 
to  certain  onerous  conditions  equal  to  the 
value  of  the  property,  and  created  a  substitu- 
tion in  favor  of  the  children  ,!  the  donor. 
This  donation  afterwards  by  agreement  of  the 
parties  viras  resiliated.  Held  that  the  resiliation 
would  not  in  ordinary  cases  affect  the  right* 


(I;  But  per  contra,  see  authorities  cited  at  the 
iiottom  of  the  above  report. 

(1)  A  gratuitous  contract  is  deemed  to  be  made 
with  intent  to  defraud  if  the  debtor  be  insolvent  at 
the  tim«  of  making  it.  1034  C.  C. 


(1)  Lorauger,  J.  unreported. 


(2.)  .Present  property  only  can  be  given  by  acte 
inter  vwoa.  All  gifts  of  future  property  by  such  acts 
are  void  as  made  in  contemplation  of  death.  Gifts 
comprising  both  present  and  future  property  are 
void  ns  to  th.^  latter,  but  the  cumulation  ^oes  not 
render  void  the  gift  of  the  present  property.  The 
prohibition  .ontained  in  this  article  does  not  extend 
to  pits  made  in  a  contract  of  marriage.  778  C.  C. 

F.ithrrs  ati.-l  mothers  anduiiiur  ascendant  relations 
in  general  and  even  strangers,  muy  iu  a  contract  of 
marnage  give  to  the  future  consorts  or  to  one  of 
them,  or  to  the  children  to  be  bom  of  their  marriase 
even  with  substitution  the  whole  or  a  portion  of 
theu' present  property,  or  of  the  property  they  mar 
leave  at  theu:  death  or  of  both  tether.    818  C   C 
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of  those  in  whose  favor  the  substitution  was 
created.  But  as  a  substitution  can.  only  be 
created  by  gratuitous  title  that  the  donation 
thus  made  by  onerous  title  could  be  resiliated 
without  the  consent  of  the  parties  substituted. 
BeauUeu  &  Hayward,  10  Q.  L.  R.  275,  S.C.  R. 
1884. 

VIII.  Validity  op. 

129.  On  the  28th  June  1876,  L.  &  al,  sold  to 
Mr  T.  a  property  for  $12,250,  of  which  price 
*3,789  were  paid  in  cash.  On  16th  June  1879, 
E.  T.,  daughter  of  M.  T.  married  J.  K.  and 
in  their  contract  of  marriage,  M .  T.  made  a 
donation  to  his  daur'  ar  E.  T.  of  certain  pro- 
perty of  considers  value  and  remained 
with  no  other  property  than  that  sold  him  by 
L.  &  al.  In  July  1881  L.  &  al  brought  an  action 
to  set  aside  the  gift  in  question,  claiming  that 
the  property  sold  by  him  having  become  so 
depreciated  in  value  as  to  be  insuflScient  to 
cover  the  claim  for  the  balance  remaining 
due  to  them  and  secured  only  by  the  property 
so  sold,  the  gift  in  this  marriage  contract  had 
reduced  M.  T.  to  a  state  of  insolvency,  and 
had  been  made  in  fraud  of  L.  &  al,  and  that 
at  the  time  the  gift  was  made,  M.  T.  was  notp- 
riously  insohent.  M.  T.  pleaided  inter  alia, 
denying  the  averments  of  insolvency,  fraud  or 
wrong  doing.  The  only  evidence  of  the  value 
of  the  property  still  held  by  M.  T.  at  the  time 
of  the  donation,  16th  June  1879,  was  the  evi- 
dence of  an  auctioneer,  who  merely  spoke  of 
the  value  of  the  property  in  November  1881, 
and  that  of  a  real  estate  agent,  who  did  not 
know  in  what  condition  the  property  was  two 
years  before,  but  stated  that  it  was  not  worth 
more  than  $6jO0O  in  November  1881,  adding 
that  he  considered  property  a  little  better 
now  than  it  was  two  years  before,  although 
very  little  changed  in  price.  Held,  reversing 
the  judgment  of  the  court  below  that  in  order 
to  obtain  the  revocation  of  the  gift  in  ques- 
tion it  was  incumbent  on  the  plaintiffs  to 
prove  the  insolvency  or  deconfiture  of  the 
donor  at  the  time  of  the  donation,  and  that 
there  was  no  proof  in  the  case  sufficient  to 
show  that  the  property  remaining  to  the 
donor  at  the  date  of  his  donation  was  inad- 
equate to  pay  the  hypothecary  claims  with 
which  it  was  charged.  Tracey  &  Liggett,  28 
L.  C.J.  181,  Su.Ct,  1883. 


DOWER. 

I.  Rights  op  Dowaoer. 

II.  Right  to 

T.  Rights  of  Dow.\oer. 

130.  Where  by  her  contract  of  marriage 
the  appellant  was  given  £1000  as  dower  pre- 
fix to  be  levied  on  all  the  property  of  the 
husband,  and  the  latter  died  intestate  and 
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without  issue Held  that  she  could  before 

the  promulgation  of  the  Civil  Code  take  her 
dower  subsidiarily  on  property  in  the  posses- 
tion  of  her  husband  grevi  de  substitution  in 
default  of  other  available  property  in  the 
husband's  estate;  and  that  preferably  to 
the  heirs  substituted.  Morasse  Jb  Baby, 
7  Q.  L.  R.  162,  Q.  B.,  1874. 

II.  Right  to 

131.  Heirs  joined  in  a  deed  of  sale  of  an 
immoveable  pertaining  to  the  succession  of 
their  father.  They  afterwards  claimed  cus- 
tomery  dower  on  an  immoveable  which  had 
been  disposed  of  by  their  father  during  his 
lifetime  without  the  wife  having  renounced 
her  dower  thereon.  Held,  that  this  immo- 
veable would  have  been  subject  to  dower  if 
the  heirs  had  renounced  the  succession,  but 
tho  fact  that  the  heirs  joined  in  the  deed  of 
sale  first  mentioned  was  equivalent  to  a  de- 
claration of  their  acceptance  of  the  succession, 
and  excluded  their  right  to  customary  dower. 
Betoumay  &  Moquin,  5.  L.  N,  327,  and  2 
Q.  B.  R.  187,  Q.  B.  1882. 


DRAFTS— See  BILLS  OF  EXCHANGE 
AND  PROMISSORY  NOTES. 


DRAINS 

I.  Assessments  por  See  MUNICIPAL  COR- 
PORATIONS Powers  of. 

II.  Rights   of  Neighboring   proprietors, 

WITH    REGARD  TO. 

132.  A  proprietor  who  has  obtained  from 
his  neighbour,permission  to  join  his  drain  tem- 
porally to  that  of  the  other  should  remove 
it  again  when  called  upon  to  do  so  and  if  he 
refuses,  the  other  will  have  a  right  of  action 
to  compel  him  and  to  recover  damages  if 
any.  Deacon  i-  Grace,  11  R.  L.  491  S.  C. 
1882. 


DRINK. 

I.  Damages  for  giving  See  DAMAGES. 


DEOIT  D' ACCESSION— See 
OWNERSHIP. 


DROIT  DE  RfiMfiR^-See  SALE 

REDEMPTION. 
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281  DRUGS. 

DROIT  DE  RETENTION— 5ff 
PRIVILEGE. 


DROIT  D'USAGE. 

I.  Natdrb  op,  sei  USE  and  HABITATION. 


DRUGS. 

I.  Adulteration  of,  see  c.  48-49  Vio.,  Cap.  67. 


DRY  DOCKS. 
DRUGS  AND  POISONS. 
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I.  Act  respecting  sale  of,  see  Q.  48  Vict.. 
Cap.  36.  .        ■%  , 


DRUNKARDS. 

I.  Act  coNCb«NiNG  the  interdiction  and 
ODRE  OF  See  Q.  47.  Vic,  Cap,  21. 


DRY  DOCKS. 

I.  Construction  of,  see  C.  45  Vict.,  Cap.  17. 

II.  Act  respecting  amended,  «ee  C.  48-49 
Vict.,  Cap.  5. 


fNICIPAL  COR- 


io    proprietors, 


-See  SALE 
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S85        ELECTION  LAW. 
ECEIT. 

I.  Prkuvi;    ak,  see  EVIDENCE,  Parolk. 


KDUCATION. 

[.  Act  respecting.  Q.  46  Vic.  Cai'.  20. 

II.  Property  employed  for  the  pitrposes  op 

EXEMPT     FROM     TAXATION,     See    MUNICIPAL 

CORPORATIONS  taxes. 


EDUCATIONAL  INSTITUTION. 

I.  What  is,  see  SCHOOLS  taxation  of. 


I.  Action 
LESSEE. 


EJECTMENT. 

IN,   see  ACTION,  LESSOR   and 


ELEC^ 


LAW, 


I.  Act  AMENDING,  joi.  v*.  44-45  Vict.  Cap.  8  & 
Q.  48  Vict.  Cap.  2. 

II.  Act  to  removk  cbrtain  disabimtiks, 

III.  Action  for  pe.valty  under. 

IV.  Agency. 

V.  Ballots. 

VI.  CONTINirATlON  of  SAME  ELECTION. 

VII.  Corrupt  praotioes. 

VIII.  Costs  in  election  cases. 

IX.  Delays  in. 
X   Deposit. 

XI.  Election  expenses. 

XII.  Evidence  under. 

XIII.  Franchise  act,  see  C.  48-49  Vict.  Cap, 
40. 

XIV.  Induoino  non  voters  to  vote. 

XV.  Intervention  under. 

XVI.  Jurisdiction  in  oases  op. 

XVII.  Misnomer. 

XVIII.  Payment  op  witnesses. 

XIX.  Penalties  under. 

XX.  Personation. 

XXI.  Power  op  Clerk  op  Crown  in  Chan- 

CKRY  with    respect  TO  VOTING  PAPERS. 

XXIL  Preliminary  objections. 

XXIII.  Ppocbdure  in. 

XXIV.  Qualification  of  electors. 

XXV.  Qualifiuation  of  members. 

XXVI.  Secrecy  in  voting. 

XXVII.  Security  under. 

XXVIII.  Summonses  under. 

XXIX.  Undue  influence. 

XXX.  Voters  list. 

XXXI.  Votes. 

XXXII.  VOTINH. 

II.  Act  to  remove  certain  disabilities. 

Whereas  where  candidates  are  found  guilty  of  any 
illegal  acta  there  is  no  provision  of  law  by  which 
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s'wh  candidates  may  bo  relieved  from  the  penalties 
or  the  disabilities  they  may  have  incurred,  even 
were  extenuating  circumstances  exist,  or  were  after 
the  tnal  circumstances  are  brought  to  light  so  as  to 
cast  a  doubt  upon  the  proof  against  the  candidates ; 
and  whereas  owing  to  circumstances  accompanying 
sucli  election  suits,  from  the  coming  into  force  oT 
the  Quebec  election  act  it  is  only  just  and  expedient 
to  come  to  the  assistance  and  improve  the  positions 
ot  candidates  who  have  been  convicted  of  iUeml  acts. 
Therefore,  Her  Maje&iy,  by  and  with  the  advice  and 
consent  of  the  Legislature  of  Quebec,  enacts  as  fol- 
lows ; 

1.  No  judgment,  order,  or  report,  liithe-^o  pro- 
nounced or  made,  shall  hereafter  have  the  effecl  of 
rendering  a  candidate  unfit  to  be  elected  a  member 
of  the  Legislative  Assembly  or  incapable  of  bemg 
'.nscribed  as  an  elector  or  hereafter  voting  at  elec- 
tions, or  incapable  of  any  office  within  the  gift  of 
the  Crown  or  Governor  General  in  the  province.  0. 
45  Vic.  Cap.  6.  *  ^ 

III.  Action  for  Penalty  under. 

J .  Action  to  recover  from  the  Mayor  and 
Secretary  Treasurer  of  the  Municipality  of 
the  Parish  of  St.  Joseph  de  Chambly  the  sum 
of  If  200  each  for  alleged  violation  of  the  Que- 
bec Election  Act.    The  electoral  list  was  ♦o 
be  in  dupUcate  under  Section  12,  (1)  one  of 
which  was  to  be  kept  in  the  archives  of  the 
municipality  and  the  other  to  be  transmitted 
to  the  Registrar  of  the  Registration  division 
in  which  was  situated  the  municipality  .within 
eight  days  followin*^  the  day  upon  which  such 
list  should  have  come  into  force  by  the  secre- 
tary treasurer  or   by  the  mayor,    under  a 
penalty  of  $200,  or  of  imprisonment  of  six 
months  in  default  of  payment  against  each  of 
them  in  case  of  contravention  of  this  i)rovision. 
It  was  charged  against  the  mayor  and  secre- 
tary treasurer,  that  in  1880,  they  had  omitted 
to  transmit  to  the  registrar  within  the  eight 
days    required,   the  duplicate    in    question 
whereby  the  penalty  of  two  hundred  dollars 
against  each  was  incurred.    Demurrer  on  the 
ground  that  it  did  not  followed  that  the  de- 
fendants were  liable  to  the  penalty  by  non- 
transmission  of  the  duplicate  list,'  because 
they  had  the  right  of  transmitting  with  the 
same  eflfect  the  copy  mentioi^ed  in  section  39, 
and  it  was  not  alleged  that  they  had  not 
transmitted  such  copy.    Held  incumbent  on 
the  plaini,iflf  to  aver  not  only  that  the  dupli- 
cate referred  to  in  section  38  had  not  been 
transmitted,  but  that  the  copy  mentioned  in 
section  39  had  not  been  transmitted.    Taoer- 
nier  &  Robert,  4  L.  N.  131.  S.  C,  1881. 

2.  In  an  action  under  the  Election  Con- 
tested Act,  in  which  several  penalties  for 


(1)  The  secretaiy  treasurer  of  each  municipality 
shall,  between  the  first  and  fifteen  days  of  the  month 
of  March,  in  each  year,  make  in  duplicate,  a  list  in 
alphabetical  order,  of  all  p?rson8.  who  arnordincrly 
to  the  valuation  roll,  then  in  foi'ce  in  the  munfci- 

efor  local  purposes,  and  as  revised,  if  it  lias 
revised,  even  for  local  purposes,  appear  to  be 
electors,  by  reason  of  the  real  estate,  posseated  or 
occupied  by  them   within  the  tuanicipalitr,  Q.  »v^ 
Vict,  Cap.  7,  Sec.  12.  r~  ,J.  "«    "^^ 
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demands  and  finos  were  joined.  Held  that  a 
deposit  of  $50  for  oacii  penalty  demanded 
should  be  made.  Choquetie  &  Hibert.  10 
Q.  L.  R.  192.  Q.  B.,  1884. 

rV.  Age.vcv. 

^  3.  On  the  trial  of  an  o'ction  petition— //«W 
that  a  candidate  at  an  election  is  responsible 
for  the  acts  of  agents  who  are  not  and  would 
not  necessarily  be  agents  under  the  common 
law  of  agency.  Massi  &  Robillard,  4  L.  N 
■1.  S.  C.  R.,  1880. 

4.  On  the  trial  of  an  election  petition— A«W 
that  agency  must  result  from  an  authorization 
express  or  implied,  and  proof  of  an  implied 
authorization  must  relate  to  the  particular 
iact  which  fonus  the  subject  of  the  authoriza- 
tion. Mercier  &  Amyot,  V  Q.  L.  R.  33.  s,  C. 
1881. 

5.  And  morever  presumptions  of  implied 
authorization  are  fully  rebutted  by  direct 
proof  that  the  candidate  openly  had  in  good 
laitL  forbid  the  person  charged  as  agent  to 
meddle  in  the  election.    Ih. 

6.  In  an  election  case  it  was  proved  that 
one  T.  was  the  respondent's  general  agent 
for  that  part  of  the  country  and  that  A.  was 
specially  requested  and  given  money  by  T. 
and  induced  by  him  to  advance  money  to 
employ  a  certain  number  of  men  without' 
specifying  any  particular  persons  to  bo  so 
employed  for  the  alleged  purpose  of  preser- 
ving the  public  peace  on  polling  day.    It  was 
not  in  evidence  that  T.  had  applied  to  the 
proper   authorities    or   otherwise  complied 
with  the  law  in  order  to  secure  the  peaceful 
conduct  of  the  election.    To  the  persons  in 
question,  who  were  all  electors,  A.  gave  the 
sum  of  two  dollars  as  pretended  remunera- 
tion for  the  object  in  question.  Ileld,  that  they 
were  responsible  for  the  act  of  bribery  com- 
mitted by  A.,  a  sub-agent  appointed  by  his 
general  agent.   Cimon  &  Perr-ault  4  L.  N 
'.'45  S.  C,  Rep.  133,  Su.  Ct.,  1881. 

7.  On  the  trial  of  a  contested  election 
petition  under  tJie  Federal  Elections  Act  of 
1874 — Held,  that  in  order  to  constitute  an 
agent  or  candidate  it  is  not  sufficient  to  work 
at|the  election  and  desire  the  election  of  a  can- 
j^'  ^"*  ''  '^  necessary  to  show  that  the 
candidate  or  his  authorized  agent  accepted 
siich  assistance,  and  an  act  of  corruption  com- 
mitted by  a  person  before  he  was  agent  can- 
not be  unputed  to  the  candidate,  as  the 
appointment  of  an  agent  has  no  retroactive 
effect.  Magnan  &  Dugas,  12  R.  L.  226,  S.C, 
J  882. 

8.  And  where  the  powers  of  the  agent  are 
limited  acts  done  in  excess  of  such  powers 
cannot  be  imputed  to  the  candidate.    lb. 

9.  Where  the  agency  of  a  person  is  limited 
to.a  pa,rticular  act,  e.g.  making  a  speech  for 
a  candidate,  and  subsequently  that  person  is 
gudty  of  an  act  of  a  doubtful  character,  he 
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10.  Pour  etre  considere  comme  un  agent 
il  taut  que  le  partisan  agisse  avec  I'autorisa- 
tion  soit  expresse,  soit  tacite  du  candidal, 
c  est-a-dire  que,  dans  le  cas  ou  il  n'y  a  aucune 
autorisation  expresse,  il  faut  que  le  candidal 
ait  connu  les  services  et  ie  travail  de  son  par- 
tisan, et  qu'il  leo  ait  scceptes,  ou  qu'il  y  ait 
acquiesce  de  quelque  maniere.  Bemaichet 
&  Fortin,  9  Q.  L.  R.  81.  S.  C,  1883.        ' 

V.  Ballots. 


m.,  n-itbs  deemed  an  agent  of  the  caiididate 
merely  because  he  has  beon  employed  for  a 
special  purpose.  04nireux  <fc  Cuthbert,  6 
L.  N.  74,  S.  C,  1883. 


1 1.  Que  aan.s  I'espece  les  marques  faites 
sur  le  bulletin  parte  sous-officier  rapporteur 
pour  la  reference  de  ce  bulletin  a  robjectioii 
faite  a  ce  vote  n'affecte  pas  le  bulletin  et 
3'i"xT  l*,f^''*'  'iO'npte.  Bernard  &  Brillon, 
7  L.  N.  414,  and  M.  L.  R.  1,  g  C.  121,  1881. 

12.  In  a  contestation  of  an  election  under 
the  Quebec  Elections  Act.  Held  .-—Que  ceux 
des  bulletins  qui  ne  portent  pas  les  initiales 
du  sous-offacifir-rapporteur  doivent  etrc  reje- 
tes,  s  il  n'est  pas  etabli  d'une  maniere  satisfai- 
sante  que  I'omission  est  la  faute  ou  I'erreur 
de  ces  officiers  ;  et  que  les  bulletins  ne  doivf>nt 
pas  etre  trop  rigidement  examines,  et  que 
chaque  tois  que  rirregularitt  de  la  commission 
pour  indiquer  le  vote  parait  etre  due  a  la  ma- 
ladresse,  ou  la  raideur  d'une  main  inaccoutu- 
mee,  rude  ou  tremblante,  a  I'inattention  ou  A 
un  effet  pour  corriger  oe  que  I'on  pouvait 
oroire  fautifou  pour  faire  plus  prononcee  ou 
plus  droite  une  barre  qui  a  pu  paraitre  tron 
legere  ou  trop  croche,  chaque  fois  qu'il  est  evi- 
dent que  ee  que  I'on  a  ajout«  a  la  croix  requise 
ou  la  forme  qu'on  lui  a  donnee,  ou  les  additions 
dont  on  I'a  ornee  pareissent   plutot  dus  a  la 
rudesse  ou  A  I'inhabilite  de  la  main  qui  I'a 
tracee  ou  A.  un  desir  de  se  faire  reconnaltre 
chaque  fois  que  I'identification  de  I'electeur 
est  rendue  impossible  par  I'impossibilite  de 

a  reproduction  des  memes  traits  de  crayon 
le  vote  doit  etre  maintenu  ;  mais  les  bulletins 
qui  ue  portent  que  des  barres  soit  verticaleo 
soit  honzontales,  doivent  etre  ecartes.  Dion- 
ne&  Oagnon,  9  Q.  L.  R.  20.  S.  C.  R.  1882. 

13.  J«9(S_Que  des  bulletins  valides  lors  du 
depouillement  du  scrutm  par  le  sous-officier- 
rapporteur,  mvalides  subsequemment  par  des 
marques  et  indications  qu'une  main  inconnue 
y  aurait  faites,  et  en  consequence  ecartes  par 
lejuge  loi-s  du  decompte,  devront  6tre  resti- 
tu6s  au  candidal  en  faveur  de  qui  les  dits 
bulletin-  auront  ele  deposes  et  que  les  bulle- 
tins non-revetus  des  initiales  du  sous-officier- 
rapporteur  ne  seront  annules  que  lorsque  les 
circonstances  les  feront  presumer  frauduleux 
Bernaickez  &  Fortin,  9  Q.  L  .R.  81.  8.  C.  R." 
1883. 

VI.  Continuation  of  same  klection. 

14.  Until  the  exigency  of  the  original  writ 
of  election  18  satisfied  there  is  nn  aUa*i'-n 
and  the  several  elections  are  considered  one 
and  the  same  election,  even  though  the  seat  is 

7  L.  nTsb'  sTl  Tssk  """"^  ^  ^''"'^^' 
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VII.  Corrupt  Practices. 

15.  On  the  trial  of  an  election  petition  it 
appeared  that  certain  accounts  having  re- 
mained unpaid  from  a  previous  election  not- 
withstanding that  efforts  were  made  to  have 
them  settled  friends  of  the  respondant  in- 
formed him  during  the  canva^js  that  their 
non-payment  would  injure  huu  and  that  they 
ought  to  be  paid.  The  respondant  replied 
that  he  would  do  nothing  about  the  accounts 
during  the  election,  and  requested  his  friends 
not  to  say  anything  about  them  of  any  kind, 
but  he  stated  his  intention  to  have  all  legiti- 
mate accounts  paid  after  the  election.  Held 
not  to  he  u,  corrupt  act  within  the  meaning 
<if  the  "Dominion  controverted  Elections  Act, 
1874."  Hickson  &  Abbott,  25  L.  C.  .1.  289,  S. 
C.  1881. 

16.  And  during  the  respondent's  absence 
in  England  in  1878,  and  a  few  days  before 
the  nomination  in  that  year,  respondent's 
son  gave  $150  to  one  W.  (.  prominent  sup- 
porter of  the  respondent  in  the  County  for 
the  expenses  of  the  election.  W.  i>romising 
to  use  it  in  a  strictly  legal  manner.  The  res- 
pondent did  not  discover  this  expenditure 
until  two  months  after  the  election  was  over, 
when  he  disapproved  of  it  and  ordered  the 
amount  to  be  charged  to  his  son.  W.  rendered 
a  i-ough  account  to  the  son  by  which  it 
appeared  that  the  disbureements  mado  were 
legitimate,  but  he  afterwards  destroyed  the 
rough  draft  and  never  rendered  any  formal 
account.  In  the  course  of  the  next  year  upon 
a  settlement  of  accounts  between  the  res- 
pondent, he  remitted  the  charge  ma^le  against 
his  son.  Held  that  these  circumstances 
created  no  presumption  that  the  disburse- 
ments of  W.  were  illegal,  and  that  they  did 
not  constitute  an  act  of  coiTuption  by  the 
respondent.  Ibid. 

17.  For  some  time  before  and  during  the 
canvass  the  respondant  advocated  a  change  in 
the  mail  service  between  Lachute  and  Shrews- 
bury in  which  the  post-master  at  Shrewsbury 
was  active,  and  correspondence  took  place  bet- 
ween them  showing  that  he  had  done.  In  con- 
sequence the  mail  service  between  Lachute 
and  Shrewsbury  was  improved  and  the  post- 
master at  Shrewsbury  got  the  contract  from 
the  government  1  )r  carrying  the  mails; 
but  nothing  occurred  in  the  correspondence 
or  discussions  on  the  subject  tending  to 
show  that  the  movement  was  intended 
to  influence  the  election  and  the  post- 
master was  an  old  and  firm  supporter  of  the 
respondaet.  Held  that  a  candidate  cannot  be 
precluded  from  performing  during  an  elec- 
tion any  duty  incidental  to  his  position  in 
the  interest  of  any  part  of  his  constituency, 
provided  that  he  does  not  attempt  by  such 
means  unduly  to  influence  votes,  and  that 
tho  circumstances  did  not  constitute  a  cor- 
rupt act  by  the  respondant.  Ibid. 

18.  And  though  one  C,  an  agent  of  the 
respondant,  represented  to  i  largo  mem- 
ber of  persons  that  it  would  be  bettor  for  the 
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country  and  for  them  if  the  work  on  the 
Grenville  Canal  were  let  by  tender  according 
to  law  and  not  given  to  the  existing  contrac- 
tor without  tenders ;  that  in  that  case  they 
would  have  a  better  chance  to  obtain  work 
for  themselves  and  their  teams,  and  that  the 
respondant  would  have  more  influence  to 
cause  the  work  to  be  done  by  tender  than 
tho  other  candidate  and  would  undoubtedly 
do  so;  ai.:l  he  (C.)  himself  declared  that 
this  argimient  had  a  considerable  influence 
over  a  number  of  votes.  Held,  that  these 
.statements  of  C's  did  not  constitute  an 
illegal  inducement  to  vote  for  respondant. 
Ibid. 

19.  It  appeared  however  that  one  "  G."  a 
contractor  and  G.  G,  and  S.  his  manager  em- 
ployed about  100  men  on  the  canal  and  G.G. 
and  S,  were  active  supporters  of  the  respon- 
dant. These  two  canvassed  the  men  and  found 
that  a  large  m^ority  of  them  intended  to 
vote  for  the  respondant.  On  the  evening 
before  the  polling  day,  with  the  approbation 
of  G  the  contractor,  they  told  the  foreman  to 
tell  the  men  to  come  to  their  work  as  usual 
and  they  would  be  all  taken  to  the  polls  by  the 
teams  without  distinction  whether  they  voted 
for  the  respondant  or  not  and  be  brought 
straight  back  again  ;  and  they  were  given  to 
understand  that  if  they  went  and  came 
straight  back  nothing  would  be  deducted 
from  their  pay  without  distinction  as  to  the 
mode  in  which  they  vote.  'ITiis  had  been 
the  custom  in  all  former  elections,  as  well 
municipal  as  parliamentary.  Held,  that  abs- 
taining from  c'larging  the  men  for  their  lost 
time  was  under  the  circumstances  an  act  of 
corruption  sufficient  to  -void  the  election. 
Ibid. 

20.  One  R.  a  voter  who  worked  under  G. 
was  asked  by  G.  if  h3  would  go  off  with  him 
to  vote,  to  which  he  replied  he  would  prefer 
not  to  do  so  as  he  was  a  poor  man  and  had 
friends  on  the  other  side  «ho  would  be 
offended  by  his  doing  so,  and  he  would  there- 
fore stay  at  work.  G.  assented  and  left  him 
at  work.  After  his  time  had  been  take-,i  for 
the  afternoon  one  of  the  agents  of  the  other 
candidate  coming  up  R.  accompanied  him  to 
the  poll  and  voted  aloud  for  the  other  candi- 
date. G.  meeting  him  on  his  return  ordered 
hun  to  be  dismissed,  and  he  was  accordingly 
dismissed  from  the  works.  But  the  evidence 
was  conflicting  as  to  whether  he  was  dis- 
missed because  he  voted  for  the  other  candi- 
date, or  bocaude  he  had  deceived  his  em- 
ployer. He'd  that  the  weight  of  evidence 
went  to  show  that  he  was  dismissed  because 
he  voted  against  the  respondant,  and  that  his 
dismissal  was  therefore  an  act  of  intimidation 
avoiding  the  election.  lb. 

21.  A  person  had  been  furnished  with  a 
list  of  voters  resideRt  in  Montreal  which  h« 
had  given  to  one  H.  with  instructions  to  see 
them.  The  respondant  telegraphed  him  two 
names  to  bo  added  to  the  list  and  asked  him 
to  piocure  cert  ,m  canvassers  at  Montreal 
and  to  Bend  them  to  the  county.  "This  person 
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sent  B,  to  obtain  canvassorH  and  gave  him 
nine  railway  tickets  without  specilVing  dis- 
tmc  ly  to  whom  they  were  to  hi  given,. but  as 
he  stated  m  evidence  intended  to  be  fur- 
nished to  them  B.  seeing  two  persons  on  the 
platfoi-m  whom  be  knew  to  be  voters  going  up 
to  vote  gave  to  eacli  of  then  one  of  the  tickets 

1?  /v  "';,"1'^  ^^°  ''"^  '^  ^^as  not  proved 
what  he  dul  with  the  remainder.  Held  that 
under  the  circumstances  B.  was  an  agent  of 
the  respondant,  and  the  delivery  of  the 
tickets  to  the  voters  was  a  corixipt  act 
sufficient  to  void  the  electicn.  Tbid 

22.  On  the  trial  of  an  election  petition  the 
payment  of  five  dollars  by  the  candidate  to 
a  carter  to  drive  him  from  St.  Gervais  to  St 
Charles  in  a  heavy  snow  storm  and  return  the 
following  day  the  time  occupied  having  been 
twenty-eight  hours  was  held  to  raise  no  pre- 
sumption that  the  money  was  paid  with  a 

m!"™ C  "im^'  ''^ *  ^'"^'"' ^ ^- ^- ^■ 

23.  And  whei'o  four  <lollars  was  paid  to  an 
elector  as  his  tax  as  a  witness  on  the  trial  of 
a  former  election  petition  it  was  held  that  the  I 
payment  of  a  debt  legitimately  due  cannot 
be  considered  an  act  of  corruption  even  if 
the  payment  has  had  an  influence  on  the 
election.  lb. 

24  And  the  payment  of  three  dollars  to  a 
hotel  keeper  tor  the  use  of  his  house  for  the 
holding  an  election  meeting  was  held  under 
the  circumstances  not  to  constitute  a  cor- 
rupt act.     lb. 

25.  And  where  treating  is  indulged  in  after 
the  election  it  must  be  shown  to  be  in  fulfil- 
ment  of  a  promise  made  anterior  to  the 
e  ection  or  for  the  purpose  of  corrupting  the 
act   iT  ^^"'"■^"y  *"  constitute   a  corrupt 

.3'-  ■^"**  'u°^^^  '""''  treating  may  beinno- 
cent  m  itselt  it  is  open  to  censure  when  it  is 
done  in  the  polling  booth  on  account  of  its 
corrupt  and  pernicious  example.  lb  I 

^^u^i'.u''®«?•'^  *°  ""'^^'8  it  '8  not  neces- 
sary that  the  threat  should  have  produced 
an  effect  on  the  mind  of  the  elector.  In 
order  to  constitute  the  offence  it  is  sufficient 
It  the  threat  has  been  made.  lb. 

28.  In  the  absence  of  proof'of  anything 
Uke  a  general  system  of  corruption  an  iso 
lated  case  of  offering  a  trifling  amount  to  an 
elector  to  induce  him  to  suspend  his  work 
and  attend  an  election  meeting  would  not 
be  regarded  as  a  violation  of  the  contested 
elections  act,  if  the  intention  was  simply  to 
mduce  him  to  attend  the  meeting  in  the  hope 
Sion     ib"'^        ®  influenced  by  the  discus- 

„n^lv?i?*r"]^*'"*,*nV''°''*'*"  election  petition 
under  the  federal  Elections  Aotof  1874.-ir«W 
that  It  IS  not  the  motive  which  actuated  the 
person  corrupted  ivhioh  should  bo  taken  into ' 
consideration,  but  the  intention  of  the  cor- 
rupter and  where  an  act  charaed  a«  hom» 
corrupt  18  susceptible  of  two  interpretation^ 
^nnJ'^f^^  'tr''^  ^'^^  '^  '^  **^**  ^Jiich  is 
•'26  S  C    18*8'  •"■        ^^"""  *  ^"^''*'  ^  -  ^-  ^^• 
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?^u,-^,"*'  ,'^^®"  *^®  con-upt  motive  is  clearly 
established  the  quantity  of  refreshment  or 
liquor  furnished  is  immaterial  and  can  only 
be  taken  into  account  where  there  is  doubt 
as  to  the  intent  of  the  parties.  lb. 
I  31.  And  a  promise  in  order  to  constitute  a 
corrupt  practice  must  be  clearly  established 
and  form  an  obligation  on  the  part  of  him 
who  makes  it.    76. 

32.  And  Held  also  that  treating  is  not  to  be 
entirely  prohibited  during  election  time,  but 
the  law  prohibits  only  such  treating  as  is 
elector  /fc"  ^'"'P"*''  "*'  corrupting  the 
3.i.  The  defendant  was  charged  with  hav- 
ing incurred  the  penalty  imposed  by  the 
Quebec  Election'.s   Act  for  bribery,  and  it 

nnru  «f  ?  ''^'^S"««  H'""^''  defendant  paid 
one  II.  tfi  to  go  from  Lavaltrie  to  Montreal 
tor  a  load  of  a  thousand  pounds,  but  the  load 
turned  out  to  Ijo  a  package  of  cotton  of  about 
ten  pounds  weight.    Held  that  the  engage- 
ment of  II.  was  a  sham  and  done  to  secure 
his  absence  from  the  polls  and  penalty  of 
*-W,  or  SIX  months  imprisonment  imposed. 
Lapterre  <t-  Laviolette,  6  L.  N.  415,  Q.  B.  188" 
34.  And  in  another  case  the  defendant 
callecl  on  a  person  who  was  veiy  poor  and 
ived  to  some  extent  on  charity,  and  asked 
the  man  if  he  would  vote,  to  which  the  man 
replied  he  would,  but  would  not  sav  for  whom 
upon  which  defendant  gave  the  man's  wifo 
*a.    Judgment  imposing  a  similar  penal tv 
reversed  in  appeal,  but  partly  on  the  ground 
that  there  was  no  legal  proof  of  the  election 

LTfHTl^,1383.''^'"'  ''  ^'^^'"'''*'  ' 
35.  In  an  election  case,  /TeW,  that  evidence 
ot  corrupt  act^s  and  bribery  is  not  admissible 
under  a  bill  of  particulars  in  which  the  names 
and  descriptions  of  the  alleged  bribers  are 
7ii'l^'\o^?^^''"'''   '^-   C'^^hbert,    6  L.   N. 

I  _  36.  Passes,  which  were  not  paid  for  by  the 
giver,  presented  to  electors  to  take  them  to 
the  polling  place,  do  not  constitute  a  "  valua- 
ble consideration  "  within  the  meaning  of  the 
Act.  lb. 

37.  And  telling  a  cartar  «-ho  was  asked  to 
bring  a  voter  to  the  poll,  "  tu  feras  ton  compte 
et  tu  iras  te  faire  payer,"  even  if  the  words 
were  used  by  an  agent  of  the  candidate,  is 
insufhcient  to  avoid  an  election.  lb. 

38.  And  the  advance  of  a  sum  of  money  bv 
a  candidate  for  the  travelling  expenses  of  a 
canvasser,  who  was  also  an  agent  and  a  voter 
will  not  bo  held  to  avoid  the  election  where 
the  Court  IS  of  opinion  that  the  advance  was 
made  in  good  faith,  though  the  item  was  sub- 
sequently omitted  in  the  candidate's  state- 
ment ot  personal  expenses,  lb. 

39.  On  the  (rial  of  an  election  petition  it 
I  was  proved  that  the  agents  of  respondant  had 
employed  a  number  of  persons  to  act  as 
pohi^nmAii  at  One  of  the  poiiing  places  iu  the 
parish  of  Baie  St.  Paul,  on  the  polling  day,  for 
the  o.stensible  purpose  of  keeping  the  peace. 
It  was  not  in  evidence  that  they  had  applied 
to  the  proper  authorities  or  otherwise  com- 
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plied  with  the  law  in  order  to  secure  the 
peaceful  conduct  of  the  election,  but  the  rea- 
son assigned  by  him  for  ordering  the  employ- 
ment of  policemen  was  that  he  had  received 
intimation  by   telegrams  and    letters    that 
roughs  were  coming  down  from  Quebec  to 
Baie  St.  Paul  to  interfere  with  the  polling  of 
the  electors.  No  person  came  and  the  polling 
took  place  without  any  interference.    The 
four  persons  employed  were  known  to  be 
supporters  of  the  appellant  and  swore  that 
they  had  voted  for  the  respondant  because 
they  had  received  from  him  the  sum  of  two 
dollars  each.    Ueld,  a  colorable  employment 
and  a  corrupt  practice.     Cimon  &  Perrault, 
4  L.  N.  94,  and  3  8.  C.  Kep.,  J3;i,  Su.  Ct.,  1881. 
40.  In  another  case  the  charge   .vas  as  to 
the  bribery  of  one  A.     During  the  election 
canvass   the   respondant  gave  A.  at   whose 
house  he  stopped  two  or  three  times,  $5  for 
the  trouble  he  gave  him.    A.  swore  it  was 
not  worth  more  than  a  dollar.    This  amount 
together  with  other  amounts  paid  out  by  the 
appelant  during    his  canvass  was  not  fur- 
nished to  his  agent  as  part  of  his  personal 
expenses  and  did  not  appear  in  the  oificial 
statement  of  legal  expenses  furnished  to  the 
returning  officer.     Held,  tliat  the  candidate 
is  bound  to  include  in  the  published  state- 
ment of  his   election  expenses  his  personal 
expenses,  and  as  appellant  had  not  included 
in  the  said  retu.'n  the  said  amount  of  $5.00 
and  A.  had  not  earned  more  than  a  dollar,  the 
payment  of  $4  more  than  was  duo  was  an  act  of 
personal    bribery.      Lame    &    Deslaiiriern, 
4  L.  N.  95,  and  .5  S.  C.  Rep.,  91,  8u.  Ct.,  1881. 

41.  In  an  action  under  the  Quebec  elec 
tions  Act  in  which  it  was  attempted  to  show 
grounds  for  personal  disqualification  of  the 
candidate.  Held  that  where  the  evidence  of  a 
corrupt  promise  by  the  candidate  is  contra- 
dicted in  important  particulars,  and  the  can- 
didate wholly  denies  it  on  oath,  the  Court 
will  not  base  theioon  the  Judgment  of  per- 
sonal disqualification.  Lavoie  &  Oabovrv,,  7 
L.  N.  186,  S.  C.  R.  1884. 

42.  The  payme  .it  of  money  by  an  agent  to 
a  canvasser  will  lot  be  held  ground  for  per- 
sonal disqualificav'on  unless  it  be  shown  that 
the  candidate  was  aware  of  such  payment. 
Ibid. 

43.  The  payment  by  the  candidate  himself 
of  a  sum  of  money  for  election  purposes  to  a 
person  concerned  in  his  election,  is  a  matter 
to  be  judged  by  the  circumstances  attending 
such  payment,  and  where  the  payment  in 
question  was  made  to  a  person  strongly  in 
favor  of  the  candidate,  and  who  required  no 
inducement  to  support  him,  it  was  held  no 
ground  for  personal  disqualification.   lb. 

44.  In  a  contestation  under  the  Dominion 
Elections  Act — Held  that  the  serving  of  a  no- 
tice upon  persons,  warning  them  that  they 
are  not  _  catitlod  to  vote,  and  tbreatenlng 
them  with  the  legal  consequences  if  they 
vote,  is  not  an  interference  with  the  exercice 
of  the  franchise.  Cholette  &  Bain,  7  L.  N. 
220,  S.C.  1884. 


45.  Where  voters  drank  and  caroused  on 
the  road  to  the  poll,  but  there  was  no  evi- 
dence of  treating  by  an  agent  of  the  candi- 
date, held  not  to  att'ect  the  election.  lb. 

46.  In  a  contested  election  case  under 
the  Dominion  contested  Elections  Act  of 
1 884 — Held  that  paying  or  promising  to  pay 
accounts  due  for  a  previous  election  is  a  cor- 
rupt practice.  Dussavlt  <f-  Belleau,  10  Q.  L 
E.  247,  S.  C.  1884. 

47.  And  the  employment  of  carters  to 
carry  voters  to  the  polls  on  the  day  of  elec- 
tion is  also  a  cornipt  practice.  lb. 

j      VIII.  Costs  in  ki.kction  cases. 

48.  Where  an  election  had  been  avoided 
on  the  trial  of  an  election  petition,  but  the 
petitioners  had  examined  a  large  number  of 
witnesses  from  many  of  whom  nothing  was 
elicited  in  support  of  their  charges  and  they 
also  examined  many  of  such  witnesses  at  very 
great  length,  thereby  causing  great  expense. 
Held  that  the  respondant  should  pay  the 
costs  of  the  proceedings,  but  that  the  peti- 
tioners should  pay  one  half  of  the  costs  of  the 
enquSte.  Hicknon  &  Abbott,  25  L,  C.  ,1.  290  S 
C.  1881.  '    ■ 

49.  Where  on  the  trial  of  a  petition  under 
Contested  Elections  Act  of  the  Province  of 
Quebec,  costs  have  been  awarded  to  either  of 
the  parties  the  recovery  of  these  costs  is  by 
proceeding  in  the  8ui)erior  Court  in  the  ordi- 
nary manner  and  therefore  wli(!ro  a  saisie- 

arret  had  issued  for  such  costs Held  that 

the  cantestation  of  the  Garnishee's  declara- 
tion was  properly  had  in  the  Superior  Court 
and  was  subject  to  revision  and  appeal  as  in 
ordinary  cases.  Bouchard  &  Corporation  de 
la  Malbaie,  10  Q.  L.  R,  102,  S.  C.  R.  1884 

IX.  Delays  in. 

50.  Where  the  petitioners  have  presented 
their  petition  and  served  a  notice  and  copy 
thereof  upon  the  respondent,  it  is  not  compe» 
tent  to  them  to  serve  another  notice  and 
copy  even  within  five  days  from  such  presen- 
tation and  before  the  expiration  of  the  five 
days  allowed  for  answering,  and  before  the 
respondant  has  in  fact  produced  his  answers, 
and  such  second  copy  of  the  petition,  and 
notice  will,  on  motion,  be  struck  from  the 
record.  Roussel  <Sc  Rinfret,  8  Q.  K  R.  278.  S. 
C.  1882.  ./      >     -^  ,    . 

51.  Under  the  Quebec  Controverted  Elec- 
tions Act,  the  filing  of  an  answer  on  the  sixth 
day  after  service  of  the  petition  is  within  the 
delays.  Lavoie  &  Gaboury,  6  L.  N.  276,  S  t? 
188.3.  ' 

X.  Deposit. 

52.  Where  an  election  petition  is  aatainst 
two  defendants  it  will  be' consiuered^  with 
respect  to  the  security  ae  two  separate  peti- 
tions, and  as  many  depo-sitBof  $10(K)  must  be 
made  as  there  are  defendants.  Bematchez 
&  Fortin,  8  Q.  L.  R.  49,  S.  C,  1882. 


f  If 
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53.  But  the  obligation  to  give  security  in 
this  way  that  wliere  one  deposit  only  is  made 
and  there  are  two  defendants,  it  will  be  con 
.sidered  sufhcient  with  regard  to  one  and  null 
as  to  the  other,  and  in  such  case  the  Court 
wiUlook  to  see  who  is  the  principal  defen- 
dant, that  18  he  against  whom  the  petition  is 
principally  directed,  as  for  instanc^^  the  can- 
'^'^,^l^,^}'°^\retiirn  is  petitioned  against, 
and  holding  the  deposit  good  and  sufficient 
with  regard  to  him  will  discharge  the  other. 

54.  In  an  election  case  under  the  Quebec 
controverted  Election's  Act,-jy«Zdthat  aper 
son  put  into  the  cause  for  alleged  con^int 
practices  is  not  entitled  to  a  deposit.  Lavoie 
<*  Gabour,/,  6  L.  N.  I'TO,  s.  C.  R.f  1883. 

'  i  J*^'  ^"?  ^°muo  dans  une  action 
penale  d'apres  I'acte  electoral  federal  tel 
au'amende  par  46  Vict.,  ch.  4,  sec.  1,  un 
demandeur  par  une  seule  et  mgm..  action 
demande  le  recouyrement  de  plusiours  pena- 
htes  ou  amendes,  il  doit  faire,  avec  son  »ra- 

penahtes  dontil  demande  le  recouvrement. 
Choquetie  S  Hehert,  1  L.  N.  178,  Q.  B.,  1884. 
o6.  Qu'un  defendeur  sous  I'Acte  des  Elec- 
tions contestees  de  Quebec,  section  55,  peut 
etre  admis  :i  produire  une  contre  petition 
sans  donner  un  cautionnement  ou  faire  un 
depot.     Lamie  &    ^?'t^^'J'  3  L.  N.  78  & 

,  57.  The  petitioner  and  not  his  attorney  is 
given  the  right  to  withdraw  the  deposit. 
J)to7me  &  Gagnon,  9  Q.  L.  R.  210,  S.  C.  1883 
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serve  in  Parliament,  he  the  said  J.  D.  not 
being  a  voter.  Appellant  was  condemned  to 
pay  the  sum  of  $200  or  to  be  imprisoned  for 
SIX  months.  On  the  evidence  judgment  re- 
q'l  m'^    ^  *  C-arfore/^e,  5  L.  N.  417, 

XV.   I.VTEKVKNTIOX. 

62.  Lorsque  I'instruction  d'une  petition 
d  election  est  terminee  et  que  I'inscription 
pour  audition  devant  la  Cour  Superieure,  sie- 
geant  en  Revision,  a  ete  faite  et  produite,  une 
intervention  de  la  part  d'un  electeur  deman- 
dant a  etre  re^u  partie  dans  la  cause,  a  la 
place  du  petitionnaire,  ne  pourra  etre  recuc 
par  la  Cour  Superieure  presidee  par  un  soul 
juge,  ou  par  ui.  juge  do  cette  cour,  vu  que  la 
cause  ne  se  trouve  plus  alors  devant  cette 
cour,  mais  se  trouve  devant  la  Cour  Supe- 
rieure siegeant  en  Revision.  Dgcary  &  Mowt- 
seau,  7.  L.  N.  359,  &  M.  L.  R.  1,  S.  C.  25, 1884. 

XVI.  Jurisdiction  in  casks  of 


XI.  Election  expenses. 

58.  Le  defendeur,  candidal  elu,  omit  de 
mentionner  parmi  ses  depenses  d'election, 
publies  en  confonnite  a  la  section  284  de 
1  aote  electorale  de  Quebec  une  somme  de 

* qui  a  ete  payee  a  diverses  personnes 

pour  dea  fins  a^lection.  Juggque  le  candidat 
esttenu  de  n'omettre  de  soncompte  aucunes 
rtepenses  et  qu'une  omission  de 

ce  genre  entrame  une  presomption  que  ces 
depenses  ont  servi  a  des  manoeuvres  fraudu- 
leuses,  et  que  I'election  doit  etre  annulee. 
Borais  <fc  Houde,  9  Q.  L.  R.  15,  S.  C.  1882 


\% 


XII.  Evidence  under. 

59.  In  an  action  under  the  Quebec  Elections 

^^'  }u  ^u^""^  .""S  ^^^  election  must  be 
proved  by  the  certihcate  of  the  returnin-  .ffi- 
1883  '^  Choquette,  6  L.  N.  414,   .  B. 

I'^O,  Aid  where  the  action  is  for  a  penalty, 
«io  currupt  inducement  to  vote  or  refrain 
trom  voting  must  be  clearly  proved.  lb. 

XrV.  Inducing  non  voters  to  vote. 

8i.  Action  under  36  Vict.  c.  39,  sec.  74 
by  respondent  against  appellant,  accusing 
him  of  haying  induced  one  J.  D.  alias  J 
u  D.  to  vote  at  an  election  tor  a  member  to 


M.  On  the  trial  of  an  election  petition  it 
was  found  that  the  court  had  no  jurisdiction, 
in  the  Supreme  Court  the  appeal  being 
limited  to  the  question  of  jurisdiction  the 
judgment    was  reversed    and    the    record 
ordered  to  be  sent  back  to  the  proper  officer 
ot   the  lower  court  to  have  the  cause  pro- 
ceeded with  according  to  law.    Held  that  the 
Court  could  not,  even  if  the  appeal  has  not 
been  limited  to  the  question  of  jurisdiction, 
have  given  a  decision  on  the  merits,  and  that 
the  order  of  this  court  remitting  the  record 
to  the  proper  officer  of  the  court  a  quo  to  bo 
proceeded  with  according  to  law  gave  juris- 
diction to  proceed  with  the  case  on    the 
merits  and  to  pronounce  a  judgment  on  such 
merits,  which  latter  judgment  would  be  only 
properly  appealable  under  Sec.  48,  Supreme 
court  Act.  Larue  d-  Deslauriers,  4   L.  N.  95 
and  5  S.  C.  Rep.  91,  Su.  Ct.,  1881. 

XVII.  Misnomer. 


r.ft     }^  petitioner  Mr.  N.  B.  of  the  village 
ot  Montmagny,  marchand,  filed  his  petition 
against  the  return  of  the  candidate  declared 
to  be  elected,  one  of  the  respondants,  and  the 
vituL  *«/«t"™ing  officer  asking   that  the 
return  of  election  be  set  aside  and  that  the 
respondants  be  condemned  to  pay  costs  of 
proceedings  "  dans  telle  proportion  que  la 
tour  trouvera  juste  et  raisonnable."     The 
petitioner  made  only  one  deposit  of  $1000. 
Ihe  respondants  pleaded  separately  and  filed 
separate  objections  prttiminaires,  one  of  the 
objections  insisted  on  by  the  returning  officer 
was  "3M  tl  n'existe  dans  le  village  de  Montma- 
It  5'ny  aucunepersonne  du  now,  de  N.  B.,  mar- 
^/(^namais  qu'il existeunepersonnedunom 
"  il^JiTf-      ■■"•^  %'  'i^i<^^i:f~6psrsonne  doit  Sire 
Jep^tttwnnairelequelesterronimentnommS 
Bematchez  en  la  pritendue  petition.    An 
fw  *i        baptism  was  produced  showing 
tnat  the  petitioner  was  baptized  under  the 
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name  of  Nazaire  n£  du  ISgitime  mariage  de 
Jean-Baptiate  Berniche  ef  Marie  Talbot  dit 
Oervais.  The  i)etitioner  on  the  other  hand 
showed  that  he,  his  father  and  his  grand 
father  liad  been  man-iod  under  the  name  of 
Bernatchez,  though  his  ancestors  previous 
to  that  appeared  to  have  borne  the  name  of 
BemSche.  HeldihaX  the  petitioner  was  suffi- 
ciently designated  by  the  name  he  was  accus- 
tomed to  go  by,  and  by  which  he  was  desi- 
gnated on  the  list  of  electors.  Bernatchez  & 
Fortin,  8  Q.  L.  R.  49,  S.  C.  1882. 

XVIII.  Payment  of  witnesses. 

05.  Application  on  behalf  of  a  witness  in 
the  Vercheres  election  case  praying  that  he 
be  paid  the  amount  for  which  he  had  been 
taxed  for  attendance  as  a  witness  out  of  the 
deposit  made  with  the  prothonotary  as  secu- 
rity for  the  costs  in  the  case.  The  case  was 
still  pending  before  the  court.  Application 
rejected  on  the  ground  that  the  witness  had 
no  right  to  be  paid  out  of  the  deposit  pending 
the  suit.  Lalonde  .f-  Archambanlf,  6  L.  N. 
3(W,  S.  C.  1883. 

XIX.  Penalties  under. 

The  one  hundred  and  ninth  section  of  "  The  Do- 
minion Klections  Aot  1874."  is  hereby  amended,  by 
adding  thereto  the  following  provision  : 

"  But  no  action  or  information  for  the  recovery 
of  any  such  penalty  or  forcfeitwre  unless  nor  until  the 
jx^raon  suing  for  the  same  shall  have  given  good  and 
sufficient  security  to  the  amount  of  fifty  dollars, to  in- 
demnify the  defendant  for  the  cost  occasioned  by  his 
defense  if  the  person  suing  should  be  condemned  to 
pay  the  same.   Q.  4  Vict.  Cap.  4. 

XX.  Personation. 

66.  On  the  trial  of  an  election  petition  it 
was  charged  that  the  agent  of  the  respon- 
dant  had  incited  one  F.  L.  to  commit  the 
offense  of  personation.  It  appeared  that  there 
were  two  brothers,  one  F.  L.,  and  the  other 
E,  L,,  owning  in  the  same  range  property 
taxed  at  an  amount  sufficient  to  qualify  thern 
to  vote.  On  the  first  list  the  names  of  E. 
and  F.  were  entered,  but  on  the  list  sent 
to  the  deputy  returning  officer,  there  was  the 
names  of  but  one  elector  entered  as  "F. 
E.  L."  F.  L  presented  himself  to  vote  and 
was  refused.  He  said  in  his  evidence  that 
when  he  demanded  to  vote  he  was  told  that 
his  name  was  not  on  the  list.  McK.  (the 
agent)  then  drew  him  on  a  side  and  whispered 
to  him  to  vote  as  Franfois-Edouard  Lange- 
fin.  He  did  not  believe  McK.  knew  what 
party  he  was  for.  He  did  not  vote  as  requested. 
He  told  one  of  his  friends  his  name  had  never 
been  anything  but  Frangois  and  he  would 
not  vote.  McK.  denied  having  asked  him 
to  vote  whether  his  name  was  on  the  list  or 
not.  He  believed  the  person  he  spoke  to 
was  the  person  whose  name  was  on  the  list. 
Held  that  there  was  no  proof  of  malice  or 
intent  to  corrupt  and  the  offense  of  inciting 
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to  personation  was  not  committed.    Mercier 
is  A.myot,  8  Q.  L.  R.  33,  S.  C,  1881. 

XXI.  Power  of  Ci.erk  of  Crown  in  Chan- 
cer v  viTH  respect  to  votino  papers. 

67.  On  the  preliminary  examination  of  a 
charge  against  the  returning  officer  for  Mont- 
magny  in  connection  with  a  recent  election, 
the  clerk  of  the  Crown  in  Chancery  was  sum- 
moned by  subpoena  duces  tecum  to  produce 
the  voting  tickets,  and  made  no  response. 
Subsequently  a  warrant  was  issued  under  32 
&  33  Vic,  Cap.  30,  Sec.  26,  (1)  to  compel  him 
to  come  up  and  produce  the  tickets,  in  virtue 
of  which  he  was  brought  before  the  Justice 
of  tlie  Peace  conducting  the  inquiry.  On 
being  examined  he  testified  that  he  had 
received  the  subpoena  and  that  he  had  in  his 
possession  and  custody  the  tickets  of  the 
voters  at  the  late  election.  On  being  required 
to  produce  them  he  refused  relying  on  the 
2!  6th  section  of  the  Quebec  Election's  Act ; 
and  thereupon  was  committed  by  the  magis- 
trate to  the  common  gaol  under  32  &  33  Vic, 
Cap-  30,  Sec.  28.  (2)    On  application  to  the 


(1.)  If  any  person  sosummoned  refuse  or  neglect  to 
appear,  at  the  time  and  place  appointed  by  the  sum- 
mons and  no  just  excuse  be  offered  for  such  neglect 
or  refusal,  (after  proof  upon  oath  or  aflii-manon, 
of  the  summons  having  been  served  upon  such  per- 
son, either  personally,  or  left  with  some  person  for 
him,  at  his  last  or  usual  abode,;  the  justice  or  justi- 
ces before  whom  such  person  should  nave  appeared, 
may  issue  a  warrant  (L.  2)  to  bring  such  person,  at 
a  time  and  place  to  be  therein  mentioned  before  the 
justice  who  issued  the  summons,  or  before  such  jus- 
tice or  justices  of  the  peace  for  the  same  territorial 
division,  as  may  then  be  there,  to  testify  as  afore- 
said and  the  said  warrant  may,  if  necessary,  be 
backed  as  hereinbefore  mentioned,  in  order  to  its 
being  executed  out  of  the  jurisdiction  of  the  justice, 
who  issued  the  same.  C.  32,   33,  Vict.  C.  30,  S.  26. 

No  person  shall  \vi  allowed  to  inspect  any  admit- 
ted or  rejected  ballot  paprs,  in  the  custody  of  the 
Clerk  of  the  Crown  in  Chancery,  or  obtain  the  pro- 
duction thereof,  except  under  the  rule  or  order  of 
the  Court  of  the  province,  or  of  a  judge  thereolj  such 
rule  or  order  shall  be  granted  by  such  court,  or  judge, 
on  evidence  on  oath,  that  the  mspection,  or  produc- 
ductiou  of  such  ballot  papers,  is  required  for  the 
purpose  of  instituting  or  maintaining  a  prosecution, 
for  an  offense,  in  relation  to  such  ballot  papers,  or 
for  the  purpose  of  preparing,  or  sustaining  a  petition, 
ctuestiouing  an  election  or  return.  Any  order  for  the 
inspection  or  production  of  ballot  papers  may  be 
made  subject  to  such  conditions,  as  to  persons,  time 
mode,  place  of  inspection  or  production,  as  the 
Court  or  judge  may  think  expedient,  and  the  candi- 
dates shall  be  notified  of  the  day  and  hour  fixed  for 
the  examination.  Each  such  rule  or  order  shall  be 
final  and  without  appeal,  and  shall  be  obeyed  by 
the  Clerk  of  the  Crown  in  Chancery  under  pain  of 
punishment  for  contempt  of  coiul;.  Q,  38  Vict.  Cap. 
7,8.216.  r  ■*.  r 

(2.)  If  on  the  appearance  of  the  person  so  summo- 
ned, either  in  obedience  to  the  summons  or  by  virtue 
of  the  warrant,  he  refuses  to  be  examined  upon  oath 
or  affirmation  concerning  the  premises,  or  refuses  to 
take  such  oath  or  affirmation,  or  having  taken  such 
oath  or  affirmation,  refuses  to  answer  the  question 
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w^Slu''.'^'""''*  ^*"'  **  ""■''  oi  habeas  corpus.^ 
j«eW  that  on  a  criminal  investigation,  the  Que- 
bee  E  ection'8  Act  could  not  be  cited  to  set 
aeido  the  criminal  procedure,  which  was  un- 

cILJT  •'""'i"'^"'"  "'■  '''«  I'u'liamont  of 
Canada,  and  the  petitioner  was  properly  im- 
pmoned.    Huot  Exp.,  8  Q.  L.  JR.  h,  ^.  a. 


XXII.  PkBUMINARY  OflJECTlo.VS. 

68.  ^ong  the  preliminary  objections  to 
an  elec  ion  petition  the  prinHpal  were  as  to 
the  bailiff's  return.  It  waa  argued  that  in  the 
ca«e  of  a  service  of  a  writ  of  sum.mms  t  e 
original  writ  was  in  the  hands  of  the  bailiff 
making  the  service,  and  he  is  bound  to  exl" 
bit  It  to  the  person  served  :  that  the  bailiff 
had  not  the  original  petition  at  the  time  1  e 
IZfw^^^  respondant  with  his  copy  and 
that  this  was  a  fatal  omission.  Per  curiam  Z 
fhere  exists  a'  rea.on  in  the  case  of  a  writ 
which  IS  wholly  wanting  in  a  case  on  an  elei 

bailiff  of  the  court  and  it  commands  him  to 
serve  the  defendant;  his  possession  of  the 
original  writ  establishes  his  authority  to  exe 
cute  It  m  the  manner  it  directs,  and  hence 
he  ,s  bound  to  show  it  to  the  defendant.  But 
an  election  petition  is  presented  by  deliver- 
ing It  to  the  prothonotary  in  whose  handlit 
must  remain.  The  law  makes  it  the  duty  of 
the  petitioner  to  serve  a  notice  of  the  said 
presentation  of  the  petition,  and  of  the  secu 

A  ftw"/''"'lt''^'\'=°Py  «*■  "'e  petition. 
All  these  formalities  the  return  of  the  bailiff 
estabhshes    to    have    been  duly   observed 

fisr  ^'  ^"'""''  ^  ^-  ^-  ^'-  ^^^'' 

69.  And  held  also  that  the  attorney  of  the 

petitioner    could  certify  the  copies  of  the 

SoSy."' n.^'^^'      '  ""  ''""  ^'  '^^  P^^h" 

tv,!?"r.^°  f^f  *"'''  °^  •*"  election  petition  held 
that  proof  of  corrupt  practices  alleged  to  have 
been  committed  by  the  petitioner%ould  not 
dfri  iT^i  on  preliminary  objections  as  it 
did  not  affect  the  right  of  the  petitioner  to 
petition,  which  was  sufficiently  attested  by 
the  tact  that  his  name  appeared  on  the  list 
on  which  the  election  had  been  had  ^er 
natchez  &  Fortin,  8  Q.  L.  R.  49,  S.  C,  1882. 
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for  a  candidate  not  in  the  case  who  sets  up,  by 
way  of  defense,  that  the  candidate  for  wEom 
the  seat  is  claimed  has  been  guilty  of  corruot 
pm<.tices,  and  who  causes  a  copy  df  such  pfi 
to  be  served  upon  the  candidate  in  question 
with  a  t.otice  to  answer  it,  if  he  thinks^prone, 

into  the  place,  and  such  candidate  cannot 
appearand  plead   in  the  place   without  an 
intervention  in  the  ordinary  mannTrTV.t 
blay  &  Guilbaut,  11  K.  L.  .523  S.C  1882 

XXIV.  tiuALiPioATiov  OF  Electors. 

I 

I  72.  TJie  qualification  of  an  elector  mav  be 
proved  hy  production  or  copy  of  an  Extract 
rom  the  voters'  hst  but  cannot   be  ^rovfid 

I s'c"}88f  ''"^'"" ""  ^^yltAi'm, 

inwhii'h'''°"-P'*^'"«  the  rent  of  a  house 
m  which  ho  resides  one  day  in  the  week  is  a 
tenant  within  the  meaning  of  the  Quebec 
Elections  Act  1875.  Beaudet  &  The  Cor  nor  a 

iT{m.     "'''' °^^'-  '9nac:,%L.Tm, 

XXV.   QrALIPIOATION  OP  MEMBERS. 

mmm 

years  01  age,  ol  tlie  male  sex,  a.  subiect  of  wJ  m. 
OdYsaS"  ""*"^^*^«'-  -Tf^et^.^a1l 

f^),L  ,  q''°°  ^^.°^  ''"^  '"'t  Of  tliis^proviice  89  Vict 


XXIII.  Procedure  in. 


It  r  "  m- 


71.  The  defendant,  in  a  contested  Election 
Case  in  which  the  petitioners  claimed  the  seat 


conceming  the  premises  then  put  to  him.  without 
giving  any  just  excuse  for  such'i'.^fusal,  any  justice 
of  the  peace  then  present,   and  their  having  iS 

refusing,  to  the  common  gaol  or  other  nlace  of  cnnfi 
nement.  for  the  territoriaf  division  wheCthe  ~ 
^refu«mg  then  IS  there  to  r.niRin  and  bo  S° 
soned  lor  any  time  not  excecdmg  ten  days.  Qess 
he,  m  the  mean  t  me,  consents  to  be  examinedand 
Uno^s'T     ^^     *  P'*'"'^'-  ^-  ^2  and  SS^^fc 


^f  1875  and  hfr^™^"''  '^^  Insolvent  Tt 
oi  J»M,  and  had  entered  nto  a  deed  of  comno 

thSanLt/?  'f  '''"^  ^^^  bee'n  pSS 
nakl  i,  nnf     "'^f''  """'  "  composition  is 

Teni  of  S    Wi^'T,°*  *i^"  P''°P«''y  in  the 
sense  ot  h.  124  of  the  Election  Act  of  Quebec 

day  which  he  sits  as  member  without  having 

I  /5.  Property  possessed  by  the  wife  s£nar/, 
semblvV/o^r'^'-  °f  '^'  LegTsTatifriS 
coSL  L^  •^^^-  '"*.""°*  b^  taken  into  ac 
count  in  an  inquiry  into  the  quahfication  of 
such  member.  Learli  *  nuckei^^ll?  at 

XXVII,   SBORECy  IN  VOTING. 

70.  Que  le  secret  de  la  votation  est  etabli 
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en  faveur  du  voteur,  et  qu'il  peut,  lorsqu'li 
reclame  son  builntin,  declarer  de  vive  voix 
pour  qui  il  entond  voter  sans  pour  cela 
perdre  son  droit  de  vote.  Bernard  &  Brillon, 
7  L.  N.  414  &  M.  L.  K.  1  S.  C.  121,  1881,  et 
Dionne  &  Oagnon,  9  Q.  L,  R.  20,  S.  C.  R. 
1882. 


ELECTION  LA-yV. 


:I02 


XXVII.  Skourity  ijndrr,  see  Depcsit. 

77.  Where  an  election  petition  under  the 
Quebec  controverted  Elections  Act  which  is 
brought  against  the  candidate  returned, 
charges  illegal  acts  against  the  deputy  re- 
turning officer  by  name  who  does  not  appear 
in  the  suit,  the  respondent  cannot  ask  for 
any  security  other  than  that  which  is  required 
to  be  given  upon  a  simple  petition  ;  as  a 
deputy  returning  officer  against  whom 
nothing  is  prayed  for  by  the  petition  and 
who  does  not  appear  is  not  a  rcsponJant 
within  the  moaning  of  the  .Vet.  Daimereau  & 
Bernard,  .5  L.  x\.  38,  &  28  L.  C.  J.  233, 
S.  C,  1882. 

XXVIII.  Summons  pndbr. 

78.  1  n  a  contestation  under  the  Quebec 
elections  act.  Held  that  under  sections  L'72, 
273  and  274  of  the  Quebec  Election  Act  of 
1875,  a  regular  summons  to  a  person  charged 
with  a  corrupt  practice  to  appear  at  a  place, 
day  and  hour  fixed,  must  be  issued.  If  the 
party  fails  to  appear,  he  may  be  condemned 
on  evidence  already  adduced  on  the  trial  of 
the  election  petition,  but  if  he  does  appear, 
the  case  is  to  go  on  us  an  ordinary  case,  and 
the  judgment  is  to  be  given  on  evidence  then 
to  be  adduced.  Lavoie  &  Gabouru,  7  L.  N. 
186,  S.C.  R.  1884. 

XXIX.  Undue  influence. 

79.  On  the  trial  of  an  election  petition  in 
which  charges  were  made  against  six  priests 
of  the  district  in  which  the  election  occurred 
of  having  used  undue  influence  on  behalf  of 

the  successful  candidate Held  that  a  priest 

or  clergyman  may  take  the  side  of  a  candi- 
date in  an  election  and  support  it  by  all  law- 
ful means,  even  from  the  pulpit.  But  if  a 
priest  uses  intimidation  by  refusing  the  sacra- 
ment to  a  person  who  will  not  vote  as  he 
wishes,  he  will  be  deemed  the  agent  of  the 
candidate,  and  the  fact  that  he  has  commit- 
ted the  unlawful  act  in  the  exercise  of  his 
priestly  office  will  not  protect  the  candidate 
from  the  consequences  of  such  unlawful  act 
on  the  part  of  an  agent.  Masui  &  Robillard, 
4  L.  N.  3,  S.  C.  R.  1880. 

80.  In  an  action  for  the  penalty  for  intimi- 
dation under  the  parliamentary  elections  Act 
of  1874  it  appeared  that  the  language  relied  on 
was  as  follows  :  F".,  cette  annee  il  faut  que  tu 
votes  pour  M.  A.,  si  tu  ne  votes  pas  pour 
M.  A.,  je  le  saurai,  et  apres  I'election  tu  auras 


the  person  to  whom  it  was  uttored  was  pro- 
ved to  have  thought  nothing  of  it.  Action 
dismissed.  Mackenzie  .f-  Turgeon,  5  L.  N.  335, 
Q.  B.  1882.  ' 

XXX.  Voters  lists. 


81.  On  the  trial  of  an  election  petition  it 
was  charged  that  the  voters  list  of  the  parish 
of  St.  Andrews  was  rendered  illegal  by  the 
following  facts :  The  valuation  roll  from  which 
it  vyas  made  had  a  number  o'  names  added 
to  it  by  the  council  upon  th.  t-vision  of  it, 
and  on  an  appeal  to  the  Circuit  Court  these 
names  so  atlded  wore  ill  struck  off"  for  some 
irregularity  in  the  mode  in  which  they  had 
been  so  added  ;  but  pending  the  discussion 
of  the  matter  in  the  Court  the  time  fixed  by 
the  law  for  the  making  of  the  voter's  list  arri- 
ved, and  the  secretary-treasurer  made  his  list 
from  the  valuation  roll  as  amended,  the  judg- 
ment striking  off  the  added  names  not  having 
then  been  rendered.  .Some  of  the  voters 
appealed  to  the  Court  against  the  voter's  list, 
but  their  appeal  was  rejected  as  being  too 
late.  Hi  Id,  that  the  judge  sitting  at  the  trial 
of  an  election  case  cannot  determine  the 
validity  or  invalidity  of  a  voters  list,  inasmuch 
as  the  law  furnishes  a  mode  of  contesting  a 
voter's  list,  and  if  such  mode  be  not  followed 
the  judge  holding  an  election  trial  cannot 
interfere  with  the  list.  Hickson  &  Abbott. 
25  L.  C.  J.  290,  8.  0.  1881. 

82.  And  that  in  making  the  list  pend- 
ding  an  appeal  the  secretary  treasurer  acted 
properly,  and  if  any  one  objected  to  the  list 
he  shou'd  have  appealed  against  it  in  the 
manner  provided  by  the  law.  Ibid. 

XXXI.  Votes. 

83.  In  a  contested  election  case,  held,  que 
lorsque,  sur  contestation  d  une  election,  le 
tribunal  trouve  que  chacun  des  candidats  a 
re?u  un  egal  noinhre  de  suffrages,  il  doit 
annuler  I'election.  Dionne  &  Oaanon.  9 
Q.  L.  R.  20,  .S.  C.  R.,  1882.  ' 

84.  Et  sous  '•  I'Acte  Electoral  de  Quebec," 
les  listes  d'electeurs  ne  determinent  pas 
d'une  maniere  finale  la  majority  ni  la  natio- 
nalite  britannique  de  Telecteur.  lb. 

85.  Le  vote  donne  par  un  mineur  doit  gtre 
retranchS  si  une  preuve  legale  permet  de 
decouvrir  pour  quel  candidat  il  a  vote.  lb. 

86.  In  a  contested  election  case  under  the 
Quebec  Elections  Act,  Held,  that  where  the 
deputy  returnmg  officer  has  omitted  to  make 
a  statement  of  tht:  votes  given  to  each  candi- 
date under  38  Vic,  cap.  7,  sec.  193  (I)  it  is 


affaire  d  moi."  or  "  qu'ils  joueraient  ensem- 
ble." The' person  who  used  this  language  was 
proved  to  have  been  drunk  at  the  time,  and 


(1)  The  deputy  returning  officer,  shall  make  out 
a,  statement  indicating  the  number, 

1.  Of  the  accepted  ballots  papers. 

2.  Of  the  vi)t(^s  given  tn  each  candidate. 

3.  Of  the  rejected  ballot  papers. 

4.  Of  the  spoiled  and  returned  ballot  pariers. 

5.  Of  the  ballot  pa_pers,  wliich  have  not  heen  used 
and  are  returned  by  him .  He  shall  make  and  keep 
a  copy  of  such  statement,  and  enclose  the  orimnal  in 
the  ballot  box.  Q.  38  Vic.  c.  7,  s.  193.  * 
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the  duty  of  the  retumiiiK  officer  to  ascertain 
by  referonco  to  the  documents  the  total 
number  of  votes  for  each  candidate  nt  the 
poll  in  question,  and  ifthH  returning  officer 
nas  Jailed  to  do  so  a  recount  may  he  ordered 

Sfc    1883  *''■  ^'^'"'**"'"  ^'P-'  ^  ^-  ^-  ^M, 

XXX  [        V'OTINO. 

S7.  On  thi-  trial  of  an  Election  petition  it 
appeared  that  at  one  of  the  polls  n  certain 
number  ol  jjersons  had  their  ballots  marked 
by  the  deputy  returning  officer  without 
having  been  made  to  take  the  oath  that  they 
!^,!il  "?*  themselves  mark  their  ballots, 
sonio  of  them  voting  openly  by  causino 
their  ballots  to  be  marked  i^i  the  r^m  wS 
s^eral  persons  were  besides  the  r.'turning 
otticerandclf.rkand  the  representotivesof  the 
two  candidates  ;  but  all  these  took  place  in 
good  taith  and  without  the  voters  having  been 
induced  to  act  in  that  way  by  any  fraudu- 
lent or  corrupt  practice  on   the  part  of  the 

Zf^m'^KT''^  "'■  *'^*''^  'J^Puty  return- 
mg  officer.  The  voters  appeared  to  act  in  this 
way  ol  their  own  will,  and  without  haying 
been  asked  or  urged  to  do  so  by  any  one,  and 
the  returnmg  officer  also  appeared  to  have 
acted  m  good  faith.  Held  that  the  votes  so 
taken  were  irregular  and  illegal  and  that  was 
much  as  the  number  of  illegal   votes  thus 

\^J^?u  '?li"'*  ^^"^  •'"""K*'  t«  ^'I'lnge  the 
lesult  of  the  election,  even  if  they  all  ha<l 
voted  for  the  respondant,  and  the  illegality 
thus  committed  was  not  great  enough  to 

L.  <-..!.  290.  S.  C.  188 1. 
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ENCLAVE. 
1.  Droit  db  passaoe,  lee  SERVITUDES. 


ENCROACH MENT-5«  BOUN. 
DARIES. 


ENDORSERS, 
r  Liability  op,  see  BILLH  0¥  EXCHANGE. 

EN  FANS. 
I.  Mrani.vo  op  word,  tee  CHH  DREN. 

ENGLISH  ARMY  ACT. 

LaV''''''"''^^"'^  ""  "*  ^'^''*''*'  *"  MILITIA 

ENQUETE. 

I.  Inscription  for,  see  PROCEDURE. 


ELECTION  OF  DOMICILE-.S^<. 
DOMICILE. 


ENTRIES. 


I.  In  I'UBMc  books,  see  EVIDENCE. 


EMPHYTEOSE. 
I.  What  is,  see  LEASE,  Emphytbutic. 


EMPl6TEMENT-5«e  ACTION  en 
BORNAfiE   &    BOUNDARIES. 


EMPLOYEES. 

I.  Rights  op,  *ee  MASTERS  &  SERVANTS. 


nal'LUYKKS. 

DAAUOFs"^  OF  FOR  NKOLEOT  OP  SERVANTS, 


see 


ERECTION. 

PARISHES.    "''    ''*''°'"«"''-    ""    PARISHB.S,    ,„ 


ERROR. 

RElfFriON"'""^^"  ^°^  PEREMPTION,  see  PE- 
II.  In  JDDO.MENTS,  See  JUDGMENTS. 

««  APPEAL*  ""  ^"'''^^  ""  Appeal  to  correct, 
IV.  Writ  of,  see  CRIMINAL  LAW. 


ESCHEATS. 

I.   Act  CONCERNING. 

Her  Majesty  by  aad  with  the  advice  and  conient 
ot  the  Legislature  of  Quebec,  enacts  as  follows  : 
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EVIDENCE 
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SXCHANOE. 


vmsBRs,  see 


Prop«rty  that  has  derolvBil  or  shall  ili-volvo  uj)on 
the  Crown  by  eHclieat,  and  property  confiscated  for 
any  cauae  whitever,  except  for  crime,  are  under 
the  control  of  tlio  commiaaioner  of  Crowu  Lands. 
Q.  48  Viot.  Cap.  10  Scot.  1. 

Such  property  may  lie  sold,  ceded  and  tranaferwd 
liy  the  LieutcMuiit  (iovenior  in  ''ouncil  U|>on  auoh 
conditions  as  he  may  impose.  .Soo.  2, 

The  Lieutenant  Uovemor  in  Council  may  alio 
di«|)ose  of  the  whole  or  part  of  sucli  property  gmtui- 
lously,  with  or  without  conditions,  in  favor  of  any 
prson  whatever,  with  the  view  either  of  tranaferrinK 
It  to  soinu  person  having  claims  to  exercise  or  equit- 
able rights  agiiinst  the  person  who  had  been  proprie- 
tor, or  to  i;arry  out  the  intentions  or  wislies  of  sucli 
nerson,  or  to  reward  those  who  discovered  or  made 
known  the  existence  of  such  property.  Sec.  3. 

The  Lieutenant  Governor  in  Council  may  also 
dispose  of  gratuitously,  or  by  onerous  title,  in  the 
maimer  regulated  by  sections  1  and  2  of  this  act,  e!' 
interest  in,  rights  over,or  preten.-iions  to  the  said  pr  ■■■ 
perty,  and  the  transferee  may  in  his  own  n»  i  m 
apply  to  the  courts  to  \w  placed  in  possession  s  d 
adopt  all  proceediugH  wliich  the  crown  might  ado  •' 
.Sect.  4. 

This  act  shall  not  apply  to  confiscated  or  escheat- 
ed property  with  respect  to  which  there  exists  spe- 
cial statutes.  Sect.  5. 

This  act  shall  come  into  force  on  the  day  of  its 
Htmction.  Sect.  6. 


XIII.  Ok 

Agency  of  husband. 

Bailiffs. 

Executors  and  persons  sued  in  their 

quality. 
Minors  in  actions  tor  Ihent. 
Notaries. 
Notarial  copies. 
Paternite. 
Physician. 
Taxes  being  due. 

XIV.  Parolk. 

XV.  Pp.IVIt.KUKLi  COSLMUVrOATlOV*. 

XVL  Prook  ok  paymknt. 


[.    Adoi;oru    without 

.i.ni...i-ARD8  BB  RBJKOTKD. 


OBJKUTIO.V     DaNMOT 


ESTATE. 
L  Or  ixaoLVKKT,  see  IXSOLVENCY. 

EVICTION. 

L    RECODRaE  OF  PURCHASER  AT  SHBRIPp's  SALE 

WHB.N  EXPOSED  TO,  see  SALE  .JuniciAi,. 
IL  Rights    of   pcrchaser  of  real  estate 

WHEN   liable   to,  BY   REASON   OF   I'XDISOHAROEO 

MORTOAOES,  see  SALE. 


88.  tip-  ^  of  Paige  <t   Ponton 
!  '.0)  repo  •  ed  at  length  26  L.  C. 

'  i     .    uMIS.>tIOKM. 


ill.  Dig.  3(W. 
•L   I5,\Q.  B. 


EVIDENCE. 


L     AdDUOBD    WITHOUT    OBJECTIOy    AT     i  RIAL 
CANNOT  AFTERWARDS  BE  REJECTED. 

IF.  Admissions. 

IIL  Burden  of  proof. 

IV.  By  CERTIFICATE  OF  PROTHONOTARY. 

V.  By  copies  op  entries  in  public  books  of 

ACCOUNTS. 

VL  By  pbooeedinos  in  criminal  prosecu- 
tions. 

VII.  Commencement   de    pbbuvb,    see 

PATERNITE. 

VIII.  Documentary. 
l,aw  of  amended  in  certain  cases. 

IX.  In  action  bn  separation  db  corps. 

X.  In  Appbal. 

XI.  In  criminal  hattbrs. 
XIL  Notification. 


OF 


89.  Answers  of  a  pjirty  may  bo  divided  in 
certain  cases,  'fhi;  action  was  to  recover 
from  the  defendant  tlO()  alleged  to  have 
been  confided  by  plaintitt"  through  one  S.  J. 
(since  dead)  to  defendant  to  be  deposited  in 
the  Savings  Bank  in  the  name  of  plaintift 
The  complaint  was  that  defendant  had  con- 
verted this  sum  to  his  own  use,  and  paid  in- 
terest on  it  for  two  yeark  Plea  general  de- 
nial. Defendant  on  interrogatories  admitted 
receiving  the  sum  in  question  but  said  that 
he  had  returned  it  to  her,  save  $2,  and  a  few 
cents.  He  admitted  also  that  the  deposit  wa« 
made  in  bin  own  name  as  he  had  made  them 
so  before.  Other  explanations  given  by  defen- 
dant were  contradicted  by  otherwitnesses.in  so 
much  that  the  Court  waa  of  opinion  that  there 
wasno  reliance  to  be  placed  on  the  answers  of 
defendant  and  that  he  had  committed  per- 
jury. Held,  (following  Grudreau  A  Poisson) 
(1)  that  the  admissions,  >:.  3.jch  cases  could  be 
divided,  and  also  where  the  statement  under 
oath  did  not  agree  with  the  pleading.  Mont- 
petit  &  Pelardeau,  4  L.  N.  146,  S.  C.  1881. 

90.  An  admission  by  a  defendant  under 
oath  that  he  received  a  voluntary  deposit 
but  had  delivered  it  as  requested,  cannot  be 
divided,  and  verbal  evidence  is  not  admissible 
to  contradict  the  accessory  statement  of 
delivery  in  a  case  where  proof  of  the  deposit 
could  not  be  made  by  witnesses.  Dubuque  <t 
Dubuque,  7  L.  N.  32,  S.  C.  E.  1883. 

91.  Action  for  $300  money  lent.  The  plea 
admitted  the  debt  but  set  up  matters  in 
compensation  and  in  payment.  The  only 
evidence  of  the  loan  was  the  arlmission  in  the 
plea,  and  of  the  defendant  examined  as  a 
witness.  In  his  deposition  the  defendant 
admitteji  having  received  the  |300  as  a  loan 
but  ;?.id  he  had  since  paid  it.  II  .  was  not 
asked  how  he  had  paid  it.    It  '••i^  also  in 


(1)  IS  L.  C.  J.  285. 
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evidence  that  subsequently  to  these  transac- 
tions the  mother  of  plaintiff  and  wife  of 
defendant  had  died  and  a  partage  of  the 
property  of  the  community  had  been  made 
in  which  the  plaintiff  claimed  nothing  on 
account  of  the  loan.  Held  that  where  the 
aveu  IS  coupled  with  a  plea  of  compensation 
merely  it  may  be  divided,  but  when  with  a 
plea  of  payment  merely  it  is  indivisible. 
Action  dismissed.  Marmm  d-  Marmen,  10 
Q.  L.  R.  32,  S.  C,  1884. 

92.  The  admission  of  the  defendant  <  ^sur 
J  aits  ei  articles,"  which  the  plaintiff  requires 
only  as  a  commencement  of  proof  in  writing 
may  be  divided  so  as  to  allow  of  parole  evi- 
dence of  an  amount  greater  than  that  ad- 
mitted and  of  other  amounts  alleged  in  part 
to  be  repaid.  Morin  v.  Fournier,  10  0.  L  R 
129,  S.  C.  R,,  1884.  vt  *..  xv. 

93.  To  an  action  pro  socio  alleging  a  part- 
nership and  asking  for  an  account  of  the  pro- 
fits, the  defendant  pleaded  that  the  plaintiff 
was  only  an  employee,  but  at  the  same  time 
he  admitted  that  there  was  an  understand- 
mg  that  he  was  tc  have  half  the  profits  as 
salary,  and  the  defendant  repeated  this  when 
examined  as  a  witness.  Then  another  witness 
was  asked  whether  he  had  any  transac- 
tion with  the  parties  and  whether  they 
acted  therein,  individually  or  as  partners/ 
Held,  following  Fulton  &  McNamee,  (1)  that 
the  aveu  of  the  defendant  was  indivisible,  and 
did  not  constitute  a  commencement  deprenve 
par  4crit,  and  therefore  verbal  evidence  of 
the  partnership  was  inadmissible.     Pratt  & 

fssT""'  ^  ^"  ^"  ^^^'  *  ^^  ^'  ^-  '^-  ^^■''  ^-  ^■' 
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that  the  court  should  give  the  order  to  sur 
render  within  a  month.  In  answer,  the  defen 
dant  said  he  had  efiected  a  composition  with 
his  creditors,  and  filed  a  certificate  of  the  pro- 
thonotary  to  that  effect.    Per  Ouriam^Tho 
only  point  is  whether  the  certificate  of  the 
prothonotary  is  complete  proof  of  the  execu- 
tion of  such  a  deed  between  these  parties 
and  It  seems  clear  that  it  cannot  be  so  held 
and  still  less  is  it  a  proof  of  the  fact  of  the 
composition.    We  see  however  that  this  man 
°i"y  l".^?  *  "gilt  and  yet  we  see  also  that  the 
plaintiff  18  entitled  and  succeed  completely 
because  this  right  has  not  been  established 
We  therefore  render  the  judgment  that  might 
have  been  given  below  and  we  order  that 
the  motion  be  answered  in  writing  within 
eight  days,  and  we  discharge  the  inscription 
and  condemn  the  defendant  to  pay  the  cost* 
of  review.    Osborne  &  Paquette,  4  L.  N.  50,  S. 
C  K.  Joel, 

V.  By  copies  of  entries  in  pdbmo  boom  of 

ACCOUNT. 

.  A  com' of  any  entry  in  auy  book  of  account  keut 
inany  cfemrtment  of  the  government  of  Canad^ 


III.  Burden  OP  Pboop. 

94.  In  an  action  against  a  common  carrier 
tor  damage  to  the  property  entrusted  to  hhn 
the  buraer  of  proof  is  on  him  to  show  that 
tor  some  reason  he  is  not  liable.  (2)  Robert 
d-  Laurin,  26  L.  C.  J.  381,  S.  C.  R.,  1882. 

95.  In  an  action  on  a  note  signed  by  the 
president  of  a  Joint  Stock  Company,  the  bur- 
den of  proof  IS  on  the  company  to  disprove 
the  author,  y  of  the  president.  Br  ice  & 
Morton  Dairy  Farming  Co.,  6  L.  N.  171 
>S.  C.  R,,  1883.  ' 

IV.  By  Cbrtifioate  op  Prothonotary. 

96.  The  defendant  was  arrested  under 
capias  and  gavo.bail  unc'er  the  art.  825,  C.  C. 
.  .,  that  he  would  surrender  to  the  sheriff 
ivhcn  required  to  do  so  by  .,  order  of  the 
court  within  a  month  from  the  service  of  such 
order  on  h.m  or  on  his  sureties.  Later,  the 
plaintiff  moved  that  as  the  defendant  had  not 
^r®  *"  *'^a°donment  of  h  property  under 
Art  7bb,  he  should  be  imprisoned,  and  also 


Canadaa„-djraU'irgaTpo;;;e^^^^^^^^ 
?„Hr'^'l'''>  "if  P''rf'?°'«nt  of^Canada  has  leSs- 

if  «nnh"*\°"*y'  ^S  Tfr*^  '«^»''««  /ace  evidence 
of  such  entry,  and  of  the  matters,  transactions,  and 
accounts  therein  recorded,  if  it  is  proved  by  the 
oath  01  affidavit  of  an  officer  of  such  (fepartment  Vm. 
such  book  was,  at  the  time  of  the  mScing  of  th( 
entrjr.  one  of  the  ordinary  books  kept  in  such  den- 
artment  that  the  entry  was  made  in  the  usual  an^ 
ordinary  course  of  business  of  such  Department,  and 
that  such  copy  is  a  true  copy  thereof.  Q.  48.49  Vict 


(1)  II  Dig.  307-145. 

(2)  1676  C.  C. 


VI.  By  proceedinos  in  criminal  prosecu- 
tion. 

97.  The  clerk  of  the  Police  Court  being 
called  as  a  witness  in  a  civil  suit  was  asked 
to  state  the  contents  of  a  criminal  informa- 
tion. Objected  to  on  the  ground  that  the 
prosecution  in  question  was  not  terminated 
and  cited  32  33  Vic  ,  Cap.  30,  Sec.  58.  Obiec- 
4oV  Vc^m     ^'^''^y  ^  O'Meara,  7  L.  N. 

VII. Commencement DE  prbdve  see  parole. 

98.  In  a  dispute  concerning  a  piece  of  land. 
Held  that  the  testimony  of  the  plaintiff's  au- 
<eur,  admitting  that  he  had  sold  a  portion  of  a 
lotof  land  to  the  defendant,  will  not  be  teken 
as  a  commencement  of  written  proof,  enti- 
tling the  defendant  to  produce  verbal  evi- 

VIII.   DoeUMBNTAKT. 


99.  Law  of  amended  in  certam  aatu,  tee 
C.  44  Vic,  Cap.  28,  ' 


•UBLIC    BOOKS  OF 


INAL    PROSBOtr- 


lee  «'AH(M,E. 
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IX.   LV  ACTION  BN  SEPARATION    DB  CORPS. 

KJO.  Under  no  circumstances  can  the  defen- 
dant be  examined  as  a  witness  in  an  action 
en  separation  de  corps  to  prove  the  plain- 
tiffs case.  Bucharme  &  Loyselle,  27  L.  C.  J. 
145,  S.  C.  1883. 
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XIII.  Of. 


X.  In  appeal. 

101.  Petition  wa.s  filed,  asking  for  the  dis- 
missal of  the  appeal,  on  the  ground  of  ac- 
quiescence. The  petition  was  supported  by 
affidavits,  which  were  met  by  counter  affida- 
vits on  the  part  of  the  appellant.  Applica- 
tion to  cross  examine  the  parties  who  made 
the  affidavit,  and  deponents  ordered  to  appear 


for  that  purpose.  '  Ho  tie 
h.  C.  J.  227,  Q.  B.  1880 


&    Andegrave,  25 


XL  In  criminal  matters  see  C.  46  Vic. 
Cap.  35.  ' 

102.  When  goods  are  obtained  by  a  fraud, 
the  Court  will  permit,  without  previous  notice 
to  the  accused,  the  proof  of  similar  frauds, 
having  recently  been  practised  upn  others 
in  order  to  show  the  intent  of  the  prisoner. 
Queen  vs.  Burocher,  12  H.  L.  697,  Q.  B.  1882. 

103.  On  the  trial  of  a  husband  for  neglec- 
ting to  provide  his  wife  with  necessaries  the 
evidence  of  the  wife  is  admissible  on  behalf 
of  the  crown.  Regina  dc  Maker,  7  L.  N.  82 
Q.  B.  18X4.  ' 

XII.  Notifications. 

Art]209of  the  Civil  Code  is  repealed  and  repla- 
ced  by  the  following ; 

"1209.  Notifications,  summonses  protests  and 
services,  by  which  a  reply  is  required,  may  be  made 
by  one  notary  whether 'the  party  in  whose  name 
they  are  made  has  or  has  not  signed  the  deed.  Such 
instruments  are  authentic  and  make  proof  of  their 
contents  until  contradicted  or  disavowed  but  nothing 
msermd  in  any  such  instrument,  as  the  answer  of  the 
party  upon  whom  the  same  is  served,  is  proof  ainiinst 
mm,  unless  it  be  signed  by  such  party.'" 

2.  Witli  the  exception  of  the  notifications,  sum- 
monses, protest  and  services  which  precede,  all  other 
notmcatiom,  summonses,  protests  and  services  may 
be  made  by  an  ordinary  notarial  deed  signed  in  the 
o^e  of  the  notary  or  elsewhere ;  iu  such  case  it  is 
.Humcient  for  the  notary  to  serve  a  copy  of  such  deed 
upon  the  person  to  be  so  notified,  summoned  or 
protested  at  his  domicile. 

It  is  not  necessary  to  deliver  to  the  adverse  imrty 
a  copy  of  the  prooea  verbal  of  services,  such  procei 
vtrhal  may  be  drawn  up  and  signed  aftenvards.  Q.  47 
Vint,  Cap.  14,  Sec.  1. 

This  act  shall  come  into  ;foroe  on  the  day  of  its 
sanction.  Sec.  2. 

The  first  two  lines  of  the  French  versiou'of  the  first 
clause  of  the  second  paragraph  of  sect.  1  of  the  act. 
4.  J  I.'      P-  "^'  "^'^  replaced  by  the  fuliowiug: 

A  I  reception  dee  notHications,  sommations,  pro- 
m  et  amidoattoru,  qui  prMdent,  Us  autrei  notifi- 
oationi.    Q,  48  Vict.  Cap.  18,  Sec.  1. 

This  act  shall  come  into  force  on  the  day  of  its 
sanction.  Sect.  2. 


104.  Ageticy  of  husband — The  acceptance 
of  a  pol  cy  of  insurance  by  a  wife  is  sufficient 
proof  of  the  agency  of  the  husband  to  sign 
font.  Mutual  Fire  Inswanee  Co.,  v.  Des- 
rousselles,  5  L.  N.  179,  S.  C,  1882. 

105.  Bailiffs — On  an  action  for  a  penalty 
under  the  license  law  the  bailiff  who  served 
on  the  attorney  of  the  defendant  the  inscrip- 
tion in  the  case,  is  not  incompetent  as  a  wit- 
ness, as  to  the  sale  of  the  liquor  by  the 
defendant.  Renaitd  &  Courtemanche,  H  R.L.. 
103,  C.  C,  1881.  ' 

106.  Executors  and  per--  ns  sued  in  their 

qualit;/ (following    Bav  rsby  <fc   City  of 

Montreal  (1).  Where  an  assignee  to  the 
estate  of  an  insolvent  brings  an  action  in  his 
quality  as  such  assignee — Held,  reversing  the 
judgment  of  Superior  Court  (4  L.N.,  170),  that 
he  can  be  examined  on  behalf  of  the  parties 
he  represents.  Fair  <&  Cassels,  2  Q.  B.  R., 
1.  Q.  B.,  1881.  '       ^ 

107.  A  tutor  pleading  iaqualM  for  his 
pupil  is  competent  as  a  witness  in  the  case, 
and  his  position  will  affect  his  credibility 
only.  Thompson  &  Pelletier,  7  Q.  L.  R.,  59 
S.  C,  1881. 

108.  In  an  action  against  executors  of  a 
wife,  one  of  the  executors  who  is  a  legatee 
under  such  will,  and  also  individually  sued, 
IS  a  party  to  the  suit,  and  cannot  be  exa- 
mined on  behalf  of  the  estate  of  which  he  is 
executor  and  defendant.  Ontario  Bank  <t 
Mitchell,  6  L.  N.  154,  S.  C,  1882. 

109.  And  though  he  may  have  renounced 
as  such  legatee,  being  a  defendant  indivi- 
dually and  liable  solidairement  as  having 
endorsed  the  note  sued  upon,  he  is  still 
incompetent  as  a  witness  for  the  estate 
although  he  has  pleaded  separately.  lb. 

110.  Minor  in  actions  for  him The  ques- 
tion was  as  to  whether  the  minor,  in  an  action 
en  declaration  de  patemitS  on  her  behalf, 

could  be  examined.     Per  curiam Jousse' 

Com.Ord.,  1667,  p.  90,  says  the  minor  (pubire\ 
may  be  interrogated  on  matters  in  hit,  cogni- 
zance in  causes  instituted  for  him.  I  Pigeau 
228  says  that  as  the  minor  cannot  alienate,  his 
aveu  cannot  harm  him,  but  at  p.  236,  he  says  : 
"Mais  on peutfaire interroger  celui  des  inU- 
rSts  de  qui  il  s'agit  pour  corroborer  ou  com- 
pleter la  preuve  qui  risultera  de  Vinterroga- 
toire  gubipar  le  tuteur  ou  Vadministrateur," 
and  then  he  lays  down  the  rule  as  Jousse  has 
dotie  at  page  90.  The  minor  may  therefore 
be  interrogated  "pour  y  avoir  tel  Sgard  que 
de  raison."  Forget  <t  Sintcal.  4  L.  N.  8.5:  8 
C.  1881. 

111.  Notaries — A  notary  who  has  made  a 
lease  cannot  be  examined  to  proved  what 
passed  at  the  time  the  lease  was  executed, 
and  which  does  not  appear  in  the  act  itself. 
Leimnier  <f;  DeHellefeuille,  5  L.  N.  426,  S.  (;. 


(1)  Not  reported. 
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112'  Notarial  Copies — The  production  of  a 
copy  of  an  authentic  deed  establishing 
that  defendant  signed  the  deed  will  not 
make  proof  of  the  signature  of  the  defendant 
without  proof  also  of  his  identity.  Cdti'  &  La- 
6««e,  12.  R.  L.  33.  S.  C.  1881. 

113.  Action  en  declaration  de  paternity  to 
which  defendant  pleaded amongstother  things 
a  defense  en  fait.  The  only  proof  of  the 
paternity  was  an  admission  made  by  the 
defendant  in  a  question  put  in  cross  exami- 
nation of  one  plaintiflPs  witnesses.  (1)  Held 
that  under  Articles  232,  233  and  241  of  the 
Civil  Code,  proof  by  testimony,  could  not  be 
admitted  without  a  commencement  of  proof 
in  writing,  or  when  a  legal  presumption  by 
tacts  admitted  or  established  prior  to  the 
proof  by  parole,  and  that  an  admission  such 
as  that  referred  to,  did  not  constitute  a  com- 
mencement of  proof  sufficient  to  let  in  verbal 
evidence.  Turcoite  dk  Nacki,  7,  Q.  L.  R.  196, 
S.  C.  R.  1881. 


sufficient  proof  that  the  taxes  were  due. 
Auclaire  &  Poiritr,  28  L.  C.  J.  231,  C.  C,  1884. 

XIV.  Parole. 


114.  Physician — Tlio  plaintiff  claimed 
$16.50,  for  attendance  on  the  defendant's 
wife  previous  to  their  marriage,  whiiili  the 
defendant  not  only  denied  but  disclaimed  all 
responsibility  for,  supposing  it  to  be  true. 
Plaintiff  replied  that  he  attended  her  at  de- 
fendants request,  and  defendant  had  since 
promised  to  pay  for  it  all  of  which  Le  desired 
to  prove  by  his  own  oath  under  2260  C.  C. 
Sec.7  (2).  Held  that  his  own  oath  was  not  suffi- 
cient to  I  rove  the  fact  of  the  services,  which 
should  be  proved  in  the  ordinary  way,  and 
then  the  oaih  of  the  plaintiff  would  suffice 
to  prove  the  nature  and  duration  of  them. 
Dansereau  S  Ooulef,  26  L.  C.  J.  123  (fell 
R.  K  33 1 ,  &  5  L .  N.  1 33,  C.  C.  1 882.       ' 

115.  Taxes  being  due — On  the  contestation 
of  a  municipal  election  in  which  the  question 

of  corrupt  practices  was  raised Held  that 

the  production  of  the  assessment  roll  was 


(1)  In  default  of  the  act  of  birth  and  of  an  uninter- 
rupted possessiou,  or  if  the  child  have  been  described 
either  uuder  false  names  or  as  being  the  child  of 
uuknown  parents,  the  proof  of  filiation  may  be  made 
by  testimony  ;  nevertheless  this  evidence  can  onlv 
be  admitted  where  there  has  been  a  comnieucement 
of  proof  in  writing  or  where  the  presum  i      ,is  or  indi- 
cations  resulting  from  facts  then ascertaiutdnre suffi- 
ciently  strong  to  permit    its  admission .  232  C.  C 
ii,   AT'?''T"i'"!*  °{'  Pi^o'' in  writing  results  froni 
the  title  deeds  of  the  tamUy,  the  registers  and  papers 
ol  the  father  and  mother,  from    public  and  even 
private  wntings  proceeding  from  a  party  encaffed  iu 
thecontestntionorwho  would  have  liad  an  interest 
therein  had  he  been  alive.  233  C.  0. 
.  f ".  illegitimate   child  has  a   right  to   establish 
judiwoJly  his  claim  of  paternity  or  maternity,  and 
the  proof  thereof  is  made  by,  writings  or  testimonv 

s^ysZiSi  a  (^"''"""^  ^^*  '°"'^'"  "^ 

(2)  For  visits,  services,  operations  and  medecines 
ot  pnysicians  or  suijgeous  reokuniiig  from  each  ser- 
vice or  thing  furnishe'^,.  As  regards  whatever  is  sued 
within  the  year,  the  oath  of  the  physician  or  surgpon 
makes  proof  as  to  the  nature  and  the  action  of^tlie 
lervices  J 


116.  The  appellant  weus  sued  for  1481.75, 
balance  claimed  for  goods  sold  and  delivered 
by  the  respondent  to  appellant's  brother,  but 
which  the  respondents  pretended  had  been 
done  on  order  of  appellant  and  charged 
to  his  account.  The  only  proof  the  respon- 
dents  were  able  to  make  of  appellants'  lia. 
bihty  was  by  verbal  evidence.  The  court  below 
condemned  the  appellant  to  pay  part  of  th« 
amount.  Held  in  appeal,  reversing  this  judg- 
ment, that  where  a  person  becomes  surety  for 
th'.  payment  of  goods  furnishtd  to  another, 
that  a  writing  is  necessary  to  establish  the 
responsibility.  Leduo  (t  Prevost,  28  L.  C  ,1 
276,  Q.  B.,  1871.  ' 

117.  A  creditor  has  the  right  to  prove  the 
existence  of  a  partnership  by  parole  evi 
dence.  Lemire  &  Bourdeau,  12  R.L.  362,  S.  C. 
1880. 

118.  In  a    reserved  case    on  a    trial  for 

manslaughter  committed  on  the  high  seas 

Held  that  parole  evidence  was  sufficient  to 
prove  that  the  vessel  on  which  the  crime  wa« 
committed  was  a  British  vessal.  Reaina  & 
Moore,  8  Q.  L.  R.  9,  Q.  B.,  1881.  " 

119.  The  declaration  set  up  a  sale  by  appe- 
lants  to  respondants  from  500  to  800  barrels 
of  refined  pale  seal  oil,  to  ^^rrive,  at  57*  cents 
per  gal.  cash  less  3  per  cent  with  the  provi- 
sion that  the  appellant  should  have  the  right 
to  ship  100  to  200  barrels  additional  to  suit 
the  vessel,  the  respondants  to  have  the  option 
of  taking  the  same.    The  delivery  of  the  oil 
was  not  to  be  made  until  the  1st  August. 
Ihat  m  accordance  with  the  contract  appel- 
lants shipped  778  casks  of  oil  which  arrived 
in  Montreal  1st  July  1880,  that  notice  was 
fven  to  respondants  of  its  arrival  and  that 
L.  M.  agents  of  appellants,  were,  instructed 
by  respondants  through  their  agent  to  store 
the  same  as  it  was  not  then  required ;  that 
shortly  after  arrival  and  storage  of  the  oil 
respondants  by  their  manager  ordered  ap- 
pellants agents  to  sell  the  oil  v-  60  cents  per 
gal. ;  that  five  barrels  were  sold  at  this  rate, 
and  that  respondants    then    advanced  the 
price ;  that  they  finally  refused  to  take  the 
oil  altogether  and,  upon  such  refusal,  the  oil 
was  sold  at  the  current  market  price  and  a 
less  of  13094.71  made,  for  which  action  was 
brought.  All  these  transactions  were  verbal 
and  no  writing  could  be  produced  as  a  com- 
mencement of  proof.   Plaintiffs  by  various 
questions  tried  to  introduce  parole,  but  the 
questions  were  all  overruled.  On  appeal  from 
the  mterlocutory  at  enqufite  the  points  urged 
wore,  that  it  was  necessary  under  Art,  12,13 
C.  C.  to  prove  the  memorandum  in  the  first 
paace.and  secondly  that  proof  of  an  acceptance 
•^Ai^-ni  a  delivery  aufScod  to  take  tUo  case  out 
of  the  rule  of  the  article,  and  that  acceptance 
could  be  proved  by  parole.  Both  of  these  pre- 
tensions were  overruled  in  appeal,  and  the 
decision  of  the  juage  at  enquete  that  where 
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it  was  admitted  there  was  no  writing,  no  proof 
by  parole  could  be  made  of  acceptance,  was 
austained.  (1)  ^funn  &  Berger,  4  L.  N.  218 
and  6  L.  N.  363  and  27  L.  C.J.  349,  Q.  B.  1881. 

120.  A  contract  of  Jidei  commis  or  deposit 
in  tiTJst,  cannot  be  proved  by  parole  when  the 
amount  exceeds  fifty  dollars.  Sweeny  k  Bu- 
chanan, 5  L.  N.  67.  S.  C,  1881. 

121.  Where  goods  had  been  purchased  at 
judicial  sale  and  allowed  to  remain  in  the 
possession  of  the  debtor,  Held,  on  opposition 
to  another  seizure  tnat  the  verbal  testimony 
of  the  purchaser  is  admissible,  as  against  such 
other  seizing  creditor,  to  prove  the  transfer 
ot  the  effects  from  the  first  purchaser  to  the 
transferee,  opposant.  SenScal  &  Crawford, 
5  L.  N.  256,  and  2  Q.  B.  R,  120,  Q.  B.,  1881. 

122.  Where  the  plaintiff,  a  bailiff  of  the 
Court,  brought  action  on  a  claim  which  he  had 
purchased  and  as  to  which  there  was  some 

doubt  whether  it  had  been  paid  or  not 

Held,  that  though  the  fact  of  payment  could 
not  established  by  verbal  evidence,  the  oha- 
'•acter  of  the  claim,  could  and  as  it  appeared 
to  be  within  the  definition  of  a  litigious  right 
action    was    dismissed.      CSti  &   Faughey, 

7  Q.  L.  E.  142,  S.  C.  R.,  1881. 

123.  Where  an  assurance  company  sued  on 

8  pohcy  payable  at  death  and  the  defendant 
contended  that  what  he  had  agreed  with  the 
company's  agents  to  take  was  a  policy 
payable  in  twenty  years.  Held,  that  parole 
evidence  of  this  was  admissible.  Sun  Mutual 
Insurance  Co.  i(-  Riland,  5  L.  N.  42.  S.  C.  R., 

1^4.  Parole  evidence  is  admissible  to  vary 
the  order  of  endorsements  to  a  negotiable 
instrument,  or  to  show  that  the  intention  of 
the  parties  was  that  their  liability  would  not 
toUow  that  order.     Scott  &  Tiirnbvll,  6  L.  N. 

129,'  Q^B.^1880*  ^^""^  ^  ^"'^^'^  ^  ^'  ^-  "• 
'25.  But  AeW  by  the  same  Court  that  an 
alleged  agreement  which  is  to  destroy  the 
legal  effect  of  the  order  of  endorsement  ac- 
cording to  the  law  merch.ini,  must  be  proved 
^■ccording  to  the  rules  laid  down  in  1234  and 
1-35  C.  C.  as  to  the  necessity  of  a  memo- 
nindum  in  writing.  (2)  Whitfield  &  Macdonald, 
2  QBE  157  and  26  L.  C.  J.  69,  Q.  B.  1881  and 
27  L.  C.  J.  16.3,  p.  C.  1833. 
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(1)  Reversed  iu  Supreme  Court,  June  1884.  but 
not  yet  reported.  Ed. 

(2)  In  the  Privy  Council  in  the  latter  case  both  of 
these  propositions  were, curiously  enough.affirmed  in 
the  following  language.— It  is  a  weU  established  rule 
ot  law  that  the  whole  facts  and  circumstances  atten- 
dant upon  the  making,  issue  and  transference  ot  a 
bill  or  note  may  be  legitimately  referred  to  fcr  the 
purpose  of  ascertaining  the  true  relation  to  each  other 
ot  the  parties  who  put  tlieir  signatures  upon  it,  either 
as  makers  or  as  endorsers,  and  that  reasonable  infer- 
ciiceii  ucnvcd  from  these  lUcU  uud circumstances  -re 
admittsd  to  the  effect  of  gualifi/ing,  altering  or  even 
inverting  the  relative  liabilitiei,  wliicli  the  law 
msrohaut  would  otherwise  assign  to  them.  It  is  iu 
accordance  with  that  rule  that  the  drawer  of  a  bill 
u  made  Uable  in  reUef  to  the  acceptor  whe  a  the  facta 


1.-6.  In  an  action  to  sat  aside  a  deed  of 
mventory  and  partage  on  the  ground  of  fraud. 
lidd  that  parole  testunony  was  admissible  .n 
the  part  ot  defendant  to  repel  verbal  pr.  of 
of  fraud  on  the  part  of  piaintiff.  Charlebois 
*  Uiarhbois,  iS  L.  C.  J.  364,  %  B.  1882. 

127.  Proof  by  purolo  may  be  made  of  the 
acceptance  of  coods  sold  and  delivered, 
tiiough  the  amount  claimed  is  over  |!50  and 
where  fho  purchaser  offers  to  resell  the  wh  ile 
or  part  of  the  goods,  it  is  .sufficient  proo'.of 

rL.\rr9Tac!-i8/r"'"'"  "^ '"''"-''''"'' 

128.  The  existence  of  a  heritage  domnant 
not  m  ■nuoned  in  the  deed  cannot  be  pro-.-ed 
iU\  ,,'' evidence.  Mondelet  &  Roy,7  L.  I^!. 
352  <fe  M.  L.  R.  l(i.  B.  it,  1882. 
f  '^i*j  f*''*''®  *^v'dence  will  not  be  admitted 
to  add  to  or  vary  the  contents  of  a  wi'l,  nor 
will  the  statements  of  those  who  witnened 
the  will  be  allowe.!.  to  show  that  the  inten- 
tions ol  the  testator  we-e  other  than  vhai  ia 
expressed  therein.  DeSalaberry  &  Faribault, 
11  R.  L.  621,  S.  C.  1882. 

130.  Parole  ovidenco  of  th?  extension  of  a 
contract  ot  suretyship  is  inadmifsible  where 
the  amount  involved  exceeds  $50.  Mansfield 
<£■  Charette,  6  L.  N.  106,  S.  C.  R.  1883. 

131.  Action  of  damages  for  non-delivery  of 
tour   cases  of  phosphorous  sold  by  defen- 
dant to  plaintiffs  on  the  10th  November,  1883. 
Itie  price,  $232,  was  paid  on  the  1 1th  No'- em- 
ber.   Ihe  defendant  pleaded  that  the  sale 
was  conditional  upon  the  arrival  of  the  phos- 
phorous m  Montreal,  and  it  did  not  arrive, 
me  Hnintiff  proved  a  rise  in  value  of  $60, 
andthr  (Uiondant  proved  bj  witnesses  the 
allegations  of  his  plea,     l-he  sale  is  proved 
by  witnesses  and  the  bill  of  sale  receipted  by 
the  defendant.    The  bill  says  nothing  of  the 
condition  attached  by  defendant  to  the  sale 
that  It  should  only  be  binding  if  the  phos- 
phorous  arrived,  and  the  question  is  sub- 
mitted by  plahitiffs  that  the  evidence  by 
witnesses  of  defoadantthat  the  sale  was  only 
conditional  she  ad  be  ruled  out  and  rejected 
as  inadmissible,  as  contradicting  a  written 
agreement.    The  Court  is  with  the  plaintiffs, 
and,  holding  this  view,  the  plaintiffs  should 
have  judgment  for  these  damages  and  costs 
ot  protest.     Rousseau  at  Evans,  6  L.  N.  204, 
S.  C,  1883. 


and  circumstances  connected  with  the  making  and 
issue  of  the  bill  sustain  the  inference  that  it  was 
accepted  solely  lor  the  accommodation  of  the  drawer. 
Even  where  the  liability>f  the  party  according  to 
the  law  merchant  is  not  altered  or  affected  by  refe- 
rence to  sncli  facts  and  circumstances,  he  may  still 
obtain  relief  by  showing  that  the  party  from  whom 
he  claims  indemnity  aj^rced  to  give  it  him,  but  iu 
that  case  he  sets  up  an  independant  and  collateral 
guarantee  ihAi>/i  .A«  caH  on!"  "ynvf.  hv  jkatks  of  <i 
loriting  ivhicit  must  sahsfy  the  statute  of  fraudaj^  It 
would  appear  from  this  that  the  general  intention  of 
the  parties,  or  that  there  was  error  in  the  order  of  en- 
dorsement, may  be  shown  be  parole  evidence,  but  a 
special  agi-eement  to  hold  free  or  to  indemnify  must 
bie  shown  by  writing.  £d. 
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EXCEPTIONS. 


132.  Testes  .ony  cannot  be  received  to  vary 
the  terms  of  a  written  instrument  ahd  where 
the  defendant  undertook  by  an  agreement  in 
wntmg  to  f.rind  the  green  furnished  by  plain- 
tiff m  pure  hnseed  oil,  the  defendant  was  not 
allowed  to  prove  by  witnesses  that  the  plain- 
tiff verbally  requested  him  to  use  other  ma- 
terials. Dominion  Oil  cloth  Co.  <fc  Martin.  6 
L.  N.344,  S.  C.  R.  1883. 

133.  Parole  evidence  will  be  allowed  to 
prove  the  usual  interpretation  to  be  given  to 
certain  words  in  a  charter  party,  when  with- 
out such  evidence  these  words  would  not 
have  a  plain  meaning.  Caird  &  Wfibster,  9 
Q.  L.  R.  !58,  S.  C.1883. 

^134.  Parole  evidence  is  admissibh  esta- 
blish the  actual  order  of  endorsemeats  on 
a    note  or  bill,  the  instrument  bein^  only 

prima  facie  evidence.    Scott  <fc  Ttirnbxtll,  6 

1.  N.  397,  S.  C.  1883. 

135.  Where  a  variance  occurs  between  the 
application  and  the  policy  of  insurance  'm- 
role  evidence  will  be  admitted  to  prove  the 
intention  of  the  assured.  Vesina  &  Canada 
tire  &  Marine  Insurance  Company,  9  Q.  L.  R 
65,  S.  C.  1883.  r     s,     ^ 

136.  The  place  mentioned  in  the  agree' 
ment  ot  Sale,  as  the  p',.  je  where  it  was  mad'i 
and  executed,  is  not  conclusive  proof  that  it 
was  made  at  that  place,  and  parole  testi- 
mony will  be  admitted  to  show  that  it  was 
made  somewhere  else.  Riopelle  &  Fleurv,  12 
B.  L.  85,  S.  C.  188o.  *' 

137.  The  existence  of  a  partnership,  or  that 
thv,  partnership  is  simulated  may  be  proved 
by  witnesses.  Graham  <t  Bennett,  12  R.  L.448, 
S.  C.  1883.  ' 
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her  marriage  contract  excluding  community 
Hopital  General  <b  Gingras,  10  Q.  L.  R.,  230, 

O.   Cy.   1  88 1 . 

142.  On  the  examination  of  an  advocate 

Held  that  the  right  of  privilege  as  to  what 
had  been  communicated  to  him  by  his  friend 
did  not  extend  to  a  conversation  in  the  pre- 
sence of  another  party  which  had  nothing  of 
the  character  of  secrecy  about  them,  and 
could  not  be  considered  confidential.  Bitlman 
&  Andrews,  12  R,  L.  332,  S.  C.  1883. 

XVI.  Proof  ok  pavmknt. 

143.  Plaintiff  sued  for  an  amount  which  he 
allege  _  ought  to  be  to  his  credit  in  the  Bank, 
defendant.  Tbe  Bank  filed  a  note  which 
plaintiff  had  endorsed  for  $200,  but  on  which 
plaintiff,  assert'-d  $100  had  been  paid  by  the 
maker,  and  referred  to  a  pencil  memo  on  the 
note,  which  read;  "  Cent  piastres  convert  par 
hyp,".  The  Bank,  on  the  contrary,  made 
proof  that  they  had  received  nothing  on  ac- 
count from  any  source.  Judgment  dismissing 
action,  confirmed.  Noiseux  &  La  Banque 
St  Jean,  5.  L.  N.  360,  S.  C.  R.  1882. 


Ml   f 


XV.  Privilegkd  communications. 

138.  On  a  charge  of  perjury  alleged  10  have 
been  com-nitted  in  an  affidavit  made  by  the 
defendant  in  order  to  obtain  a  writ  of  capias, 
the  counsel  for  the  accused,  plaintiff  on  the 
capir  suit,  was  asked  to  prove  the  identity 
of  the  accused  as  the  person  who  signed,  and 
swore  to  the  affidavit.  Held  that  this  was  not 
a  private  or  confidential  matter,  and  further 
that  the  fact  that  the  witness  was  also  retained 
for  the  accused  in  the  peijury  case  did  not 
excuse  him  from  answering.  Kavanaah  Exv. 
7  L.  N.  316,  Q.  B.  1884.  y        V 

139.  But  communications  between  solicitor 
and  client  are  priviledged,  and  accordingly  it 
was  held  that  the  managing  director  of  a  com- 
pany could  not  be  forced  to  produce  letters 
written  to  him  by  the  solicitor  of  the  company, 
touching  the  suit  in  which  said  company  was 
defendant.  Abbott  Exp.,7  L.  N.  318, S.C.  1884. 

140.  A  discharge  from  ajudgment  debt  of  a 
commercial  nature  for  an  amount  exceeding 
$50,  cannot  be  proved  by  witnesses.  Domi- 
nion Type  Co.  d-  Pacaud,  10  Q.  L.  R.  354. 
S.  C.  R.  1884. 

141.  Parole  evidence  is  admissible  to 
prove  the  ownership  of  moveable  property 
by  a  wife  acquired  since  her  marriage  under 


EXAMINATION. 

I.  Op  witnesses,  see  WITNESSES. 


EXCEPTIONS. 
I.  Declinatory. 


144.  Declinatory  exception  on  the  ground 
that  the  contract  of  hiring  was  not  made  as 
alle-jed  in  this  Province,  but  in  the  Province 
of   Ontario,  and  that  the  service,  which  was 
a  r    ronal  service  in  Montreal,  did  not  bring 
th )  V    •'nndant  before  the  Court,  so  as  to  ''iva 
It  ju;i->^iction  (1).   The  defendant  relied'' on 
Go ssettk  Robin. Per  c«n'am.-Gossett  &  Robin 
was  an  action  pro  socio,  where  the  service 
depended  upon  the  domicile  of  the  party,  and 
it  was  pretended  that  in  such  a  case  as  that 
where  the  action  was  not  purely  personal  asi,t 
IS  here,  that  the  defendants,  being  absentees 
and  having  their  principal  place  of  business 
in  Jersey,  where  their  property  might  have 
been  liable  to  division  under  the  judgment  of 
the  Court,  could  be  called  in  by  advertise- 
ment, because  they  had  property  in  Gaspe. 
Such  a  case  as  that  is  easily  distinguishable 
from  this.  Here  the  action  is  purely  personal 
as  required  by  Art.  34  of  the  Code  of  Proce- 
dure, not  mixed  as  it  was  there,  and  the 
terms  of  the  judgment  in  that  case  leave  no 
doubt  of  the  ground  upon  which  it  rested.   A 
personal  action  however  follows  the  person, 
and  a  personal  service  in  Montreal,  in'such  a 


(1)  I.  Dig.  63,  396. 
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case,  gives  us  under  article  34,  jurisdiction 
over  it.  Lafrance  &  Jackson,  4  L.  N.  60,  S. 
C.  1881.  ' 


EXCEPTIONa  TO  THE    FORM— /See 
PROCEDURE. 


EXCHANGE. 

I.  Of  immoteablss  with  oakant  constitctbs 
HVHOTHKo,  see  HYPOTHEC. 


EXECUTION. 

I.  AOAIUST  LANDS. 

II.  Against  railways. 

III.  Agreement  to  suspend. 

IV.  Contempt  of  Court. 

V.  Contempt  op  Process. 

VI.  Delay  to  execute. 

VII.  Exemptions. 
Vill,  Fiat  for. 

IX  For  costs  will  not  be  orantbd  while 

APPEAL  pending. 

X.  Lapse  of. 

XI.  Liability  of  defendant. 

XI].  Must  give  credit  for  moneys  paid  on 
account. 

XIII.  Of  immoveables. 

XIV.  Op  lands. 
Second  seizure. 

XV.  Payment  op  moneys  levied. 

XVI.  Seizure  of  bank  stock. 

XVn.  Suspend  by  appeal,  see  APPEAL. 
XVIII.  Venditioni  expona.s. 

I.  Against  lands. 

The  sail  Code  is  amended  by  adding  thereto  after 
»rtiole  711  the  following  articles  : 

"711.  a.  The  sale  of  immoveables  situate  in  this 
province,  made  by  liquidators  in  virtue  of  sect.  15 
of  the  federal  Act  45  Vict.  Cap.  23,  and  followed  by 
the  formalities  hereinafter  mentioned,  has  the  effect 
of  a  eheriffs  sale. 

"  711  b,  A  copy  of  the  deed  of  sale  and  the  certi- 
cate  from  the  registrar  mentioned  in  article  965  of 
this  code  must  be  deposited  with  the  liquidator. 

"  711  c.  Notice  of  such  deposit,  with  mention  of 
uienamesofthosti  who  possessed  the  immoveables 
annng  the  last  three  years,  must  be  given  during 
one  month  in  the  Quebec  Official  Gazette,  and  be 
read  and  posted  at  the  place  and  in  the  maimer 
mentioned  in  article  952  of  this  Code,  on  the  second 
Sunday  preceding  the  delays  for  bidding  hereinafter 
mentioned. 

"  711  d.  During  the  fifteen  days  following  the 
last  ujsertion  of  the  notice  in  the  Official  Gazette, 
any  creditDj  of  the  company  in  liquidation  and  any  I 
pinon  having  hypollieottiy  or  leul  lights  upon  the 
immoveables  sold,  have  the  right  to  offer  an  increase 
over  the  j^urchase  price  mentioned  in  the  deed  of 
«ale,  provided  such  increase  be  at  least  one-tenth  of 
the  whole  price,  and  that  the  bidders  offer  besides  to 
wfijnd  10  the  purchaser  his  coats  and  lawful  disbur- 


sements,  and  give  him  for  that  puri>ose  security  in 
the  ordinary  manner  or  deposit  a  sum  sufficient  for 
that  purpose  in  the  discretion  of  the  court  or  judge, 
reserving  the  subsequent  compleiion  of  the  precise 
amoimt.  ^ 

"  711  e.  Any  other  creditors  of  the  company,  and 
any  other  persons  having  hypottiecary  or  real  rights 
upon  the  immoveables  sold,  may  m  like  manner,  and 
under  the  same  conditions,  outbid  upon  the  first 
increMe  and  may  continue  outbidding  each  other 
provided  that  such  subsequent  increased  bid  be  not 
less  than  twentieth  of  the  purchase  price,  over  and 
above  the  costs  and  lawful  expenses. 

."711  f.  The  purchasers  may  however  keep  and  re- 
tain the  immoveable  at  the  amount  of  the  highest 
bid  legally  offered."    Q  48  Vict.  Cap.  22,   Sect.  14. 

II.  Against  railway.^. 

145.  Railways  subsidized  bv  the  Province 
under  the  Quebec  Railway  Act,  1869,  are 
liable  to  seizure  and  sale  by  ordinary  process 
of  law.  Wason  Manufacturing  Co.  &  Levis 
d;  Kennebec  Railway,  7  Q.  L.  R.  330,  S.C.  R. 
1880. 

146.  Following  Corporation  of  Drummond 
&  South  Eastern  Railway  Co.  (1).  Held 
that  railways  may  be  seized  and  sold  like 
other  property  in  execution  of  a  judgment. 
Hochflaga  Bank  &  Montreal,  Portland  and 
Boston  R'y  Co.,  4  L.  N.  333,  S.  C.  1881. 

III.  Agreement  to  suspend  . 

147.  Plaintiff  having  seized  the  moveables 
of  defendant  under  a  judgment  agreed  to 
release  the  things  seized  on  receipt  of  notes 
endorsed  by  a  person  mentioned  in  the  agree- 
ment, at  twelve,  eighteen  and  twenty-four 
months.  The  notes  were  furnished  and  the 
seizure  withdrawn,  but  before  the  maturity  of 
the  notes,  plaintiff  seized  money  belonging  to 
the  defendant  in  the  hands  of  tiers-saisis. 
Defendant  pleaded  the  agreement  which  was 
in  writing.  Held  to  suspend  the  execution  of 
the  judgment  till  the  notes  fell  due,  notwith- 
standing verbal  evidence  that  it  wiis  only  to 
apply  to  the  moveables  then  under  :-cizure. 
Mackay  <f:  Fleteher,  4  L.  X.  374,  S.  C.  1881. 

JV.  Contempt  of  Court, 

148.  A  defendant  who  induces  a  bailiflT 
charged  with  a  writ  of  exec:;  Hon  against  him 
not  to  seize  his  goods  and  eff^  •'  but  to  accom- 
pany him  to  the  plaintiffs  foi  ihe  purpose  of 
effecting  a  settlement,  and  in  the  interval 
between  the  bailiff  leaving  the  place  and 
returning  again  to  make  the  seizure,  removes 
part  of  the  goods  will  be  declared  to  be  in 
contempt  with  the  Court  under  Arts.  782  C. 
(".  P.  &  2273  C.  C.  and  will  be  imprisoned 
in  the  common  gaol  until  he  satisfies  the 
amount  of  the  debt,  interest  and  coals.  liuu 
d:  O'Leary,  6  L.  N.  174,  S.  C.  1833. 


(1)  II  Dig.  I17-t0». 
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Ifounil  that  they  were  the  tools  of  his  trade 

149.  It  appeared  that  on  the  n,erits  of  a  rule  a^^  c'aTplrr^anS'wt'often  ^m.^-^  'f'"'' 
taken  against  the  opposant,  on  the  27th  Dec. '  carpenter  though  „n?w?if.    f"''^ '  ■'^'^  «»  * 


—     —      .  «6„...c.i.  mu  uppuaiiiii,  inai 
he  Iraudulently,  and  without  motives,  claimed 
the  property  seized  by  his  opposition,  which 
was  on  tlie  28th  April  1881,  dismissed  with 
costs,  and  costs  taxed  against  the  opposant. 
amounting  ft  *77.05,  in  favor  of  the  plaintifl^ 
Thereupon  the  plaintifF  took  out  a  venditioni 
exponas  to  sell  the  moveables  seized  and  could 
not  fin  i  them,  and    he    charged    that    B 
had  conciHiKxd,  hidden  and  diverted  thi>  'oods 
and  refuse'.,  to  deliver  them  to  the  guanlian, 
with  the  auent  to  defrac.,}  jilt.. intiff and  ..■  vade 
the  judgmentij    .igainsf    ,lie    .ipposant  and 
defendant,    and   was   in     - Mtempf    of   ihis 
Court.    Plain tifi"  therefbro  aakcd  -.isat  B  be 
declared    to    be    in    contei)!|.'t    of    Cou>-t 
and  imprisoned  until    he    hp'i     t.id  »V.5,^.' 
balance  due  on  the  oHgiati:  judf,m-,ni:,  $164, 
costs  on  the  original  actio  a,  $4,  i  iraubsequfut 
costs,  $9.20,  for  additionid  cysts  (in  the  exe- 
cution, $77.05,  costs  Oil  the  opposition Held 

on  the  evidence  that  there  waj*  no  proof  of  a 
contempt  having  been  committed.  Ferrault 
<t  Charbonneau,  5  h.  N.  204,  S,  C.  1882. 


o.  n.  1881. 


'?67,  S. 
by  defendant  of  the  deola- 


VI.  Delay  to  kxkcuiu, 

i;>0.  The  delay  for  execution  is  fifteen  days 
from  the  date  of  the  judgment,  and  in  cases 
m  review,  the  date  of  the  judgment  is  the  day 
on  which  judgment  in  review  is  received  at 
the  place  v/liere  the  fresh  judgment  was  ren- 
dered, and  n  then  registered  as  the  judgment 
in  the  case.  Huot  A  Gadbois,  12  R.  L.  57  s 
C.  1881.  ' 


V£I.  Exemption's. 


1 52.  rontc.stn,t, 
rat;on  oUiera  •'«  .v.'  who  stated  tharin^hrs 
quai.'ty  of  execx.voi-  of  the  will  of  the  late  M.. 
he  had  engaged  the  defendant  a?  iraveiline 
tutor  to  young  M.,a  ininor,  itnd  the  tutor  (the 
defendii-  ,t)  and  the  pupil  w  ,ire  th.3n  inEuinn'. 
for  the  purpose  of  the  latt.r's  'MUcation.  Vor 
this  the  tutor  was  receiviji«  a  eKlnry  of  S>  (KH} 
ayear,  payable  half  yearly  *..i  a<.iv>mce,    JV,r.t, 
on  the  K.th  July  1879  there  was  due  todefen- 
w.ni  under  this  engagement  $500,  which  he 
ual  paad    to   defendant's  sister,   under  an 
arrangement  made  to  that  efTect  before  th« 
departure,  and  on  the   15th  ,l:inuarv   1889, 
there  would  be  due  $500  more.    Defendant 
contested  on  the  ground  that  tlio  money  was 
tnsaisissable  under  Art.  628  ( 1 )  of  the  Code 
of  Procedure,  by  which  the  sala-j.^j  of  school 
teachers  are  exempt  from  seizure,   field  that 
the  remuneration  was  in  question  did  not 
come  under  the  terms  of  the  Art.  as  d<^fen  lant 
was  not  a  school  teacher  within  the  ^aeaning 
of  that  provision.    Lafricain  &  Villeneuve,  4 
L.  N.  54,  S.  C.  1881. 

153.  A  lady's  dress  described  in  the  piocec 
verbal  of  seizure  as  a  ball  dress,  and  admit 
ted  to  be  such,  is  exempt  from  seizure  under 
Art.  556.  C.  C.  P.,  which  says.  «  The  dabtor 
may  select  and  keep  from  seizure  the  ordi- 
nary and  necessary  wearing  apparel  of  him- 

fr  *.'?^,^'^*"*"'^y-     O'Dowd  <£•   BrunelU. 

4.  L.  N.,  79.  8.C.,  1881. 


154.  The    plaintiff    having    a   judgment 
against  the  defendant  seized  in  the  hands  of 
.„.  ._      ,  .    ,,  'he  furnisheeaball  dress  belonging  to  defend- 

onp  h»?f  ?^- iL"  »'*^»«»We  to  exempt  from  seizure  ant.  Defendant  claimed  the  dross  to  beexempt 

Legislature  of  Quebec,  enacts  m  follows  •  i    flfuJIi,  *"®  hands  of  the  dress  maser  and 

{.Hereafter,  wages  due  to  Laborers  shall  be  ^"l"'"  **''^  could  not  be  considered  "  ordinary 
liable  to  seizure  one  for  a  proportion  not  exceedinc  ^  neoessarv  wenrinur  nnnnroi  "  ,.,;ti,;«  ti,„ 
one  half.  ° 

2.  T'lr  word,  "  Laborer  "  shaU  apply  only  to 
tUoso  who  work  and  are  paid  by  the  day,  by  the  week 
or  month,  (.operarius).  ' 

8.  The  present  act  shall  come  into  force  on  the 
dam  of  Its  sanction,  Q  44-45  Vic.  Cap.  28. 

Paragraph  6  of  article  556  of  the  Code  of  Civil 

Procedure  is  repealed  and  replaced  by  the  foUowiusr. 

.     8.  Iwo  draught  horses,  or  oxen,  one  cov,  'wo 

piM,  four  sheep  and  their  fodder  for  thirty  d.t,-    o- 

Sstfaer  with  one   plow,  one    harrow,  one  r.  <      . 
^^1  °S*  *'i'»''"Ii  one  hay  cart,  with  its  v  •  "    "' 

o   w1  ."*™'^^  necessary  for  farming  purpuses.  '    '  |  ""^  employees  lo  seizure  ao    ■ 
Viet  Ch^  '^'^Yi       ^'^'"^  ""  retroactive  eHe(!t.  Q  45  i  salary  of  school  teachers  unr  t-i 


151.  The  defendant  being  seized  claimed 
exemption  of  certain  carpenters'  tools  on  the 


and  necessary  wearing  apparel  "  within  the 
moaning  of  those  words.  Sharp lu  &  Doutre. 
4.  L.  N.  185.  S.  C,  1881  &  27.  L  0.  J.  25  &  6. 
L.  N.  37.  Q.  B.,  1883; 

155.  A  sum  awarded  as  damages  by  judg- 
ment of  the  Civil  Court  for  a  persor 
is  of  its  nature  exempt  from  seizurt- 
cution.    Maurice  &  Desroaiers.  12 
C.  C,  1884. 

156.  The  provisions  of  do  Vir; 
which  subject  a  portion  of  t!  ->,;)..i 
blic  employees  to  seizure  do  -  vppljr  to  the 
salary  of  school  teachers  unrt-i  ^.u^  contro! 
of  the  boards  of  school  comuH"- •- ler^  and 
that  under  Art.  628.  C.  C.  P.,  v'.oi"  ■,"..  i% 
exempt  from  seizure.     Loveiou  &  C  "J-'ueW 

L.  N.  399,  &M.  L  R   I.   S.C.77, '^■ 


rang 
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VIII.  Fiat  for. 

157.  To  a  writ  of  execution  de  bonia  by  the 
plaintiff  the  defendant  Kled  opposition  on 
the  ground  that  in  the  Jiat  for  the  writ  the 
day  of  return  had  been  left  in  blank,  and  also 
111  the  entry  book  of  executions  the  day  of 
roturn  had  been  omitted.  Opposition  dis- 
missed. De  Belief  euille  <t  Pollotik.  25.  L.  C.  J. 
104.  S.  C,  1881. 

IX.  For  costs  will  not  bb  orantrd  while 
APPEAL  PENDING  See  COSTS. 

Lapse  of. 

158.  An  execution  will  become  null  by  the 
lapse  of  the  delay,  notwithstanding  the  con- 
sent of  the  defendant  that  it  should  be  sus- 
pended^ and  an  opposition  founded  on  such 
nullity  IS  good.  Dgnault  &  Pratt,  7,  L.  N. 
416,  C.  C.  1884. 

XI.  Liability  of  defendant. 

159.  Where  the  defendant  is  left  in  posses- 
sion of  the  things  seized  and  fails  to  produce 
them  when  called  upon  by  the  guardian,  he 
will  be  held  in  contempt  of  Court  and  will  be 
imprisoned  unless  he  pays  the  value  or 
claim  of  the  plaintiff.  Courville  Jc  Bourdrias, 
8  L.  C.  J.  165,  S.  C.  R.  1883. 

XII.  Must  give  credit  for  moneys  paid  on 

account. 

160.  Where  the  plaintiff  omitted  to  give 

credit  for  moneys  received  on  account Held 

that  the  defendant  was  entitled  to  file  an  op- 
position to  the  sale  for  more  than  the  amount 
due.  Martin  <fc  Labelle,  7  L.  N.  174,  vS.  C.  1884. 

XIII.  Of  immoveables 

Artide  671  of  the  Code  of  Civil  Procedure  is 
amfiuded,  by  replacing  the  first  paragraph  by  the 
following ; 

"  Immoveables  under  seizure,  that  are  held  in  free 
and  common  soccage,  or  otherwise  than  en  roture  or 
fn/m«ca/<«uro«urter,  when  they  are  not  situated 
in  a  parish  civilly  erected,  and  those  which  are  situ- 
ated  m  the  district  of  Gasp6,  under  whatever  tenure 
they  are  held,  can  only  be  offered  for  final  bidding 
and  adjudication  at  the  registry  office  for  the  regis- 
tration division  in  which  they  are  situated."  Q.  47 
Vict.  Cap.  17,  Sect.  1. 

XIV.  Of  lands. 

161.  Second  seizure. — The  sheriff  for  the 
district  of  St.  Francis  seized,  on  the  29th 
March  1878,  the  lands  of  one  S.  at  the  suit  of 
the  respondant.  On  the  21  st  July  following,  S. 
m&AQ  an  opposition  to  annul  the  seizure.  The 
sale  of  the  lands  seized  was  suspended  by 
••>'"  opposition  'vhieh  was  returned  into  the 
Prothonotary's  office  by  the  sheriff  on  the 
13th  August  1878  together  with  the  writ  under 
which  the  seizure  had  beeil  made.  On  the 
28th  March  IS79  the  sheriff  seized  under  a 


writ  of  execution  issued  by  the  appellants  fhe 
same  lands  previously  seized  at  the  instance 
of  the  respondant.  To  this  second  seizure 
the  respondant  made  an  opposition  to  annul 
the  sale  on  the  ground  that  the  first  seizure 
was  still  pending,  and  that  a  second  seizure 
of  the  same  lands  could  not  take  place  until 
the  first  was  disposed  of  Appeal  from  judg- 
ment maintaining  this  opposition  and  declar- 
ing the  second  seizure  void.  Per  curiam.-From 
the  terms  of  Art.  642  it  is  obvious  that  the  exis- 
tence of  a  first  seizure  can  prevent  a  second 
seizure  only  when  the  writ  on  which  the  first 
seizure  has  been  made  is  still  in  the  hands  of 
the  sheriff  who  is  ordered  to  note  as  an  oppo- 
sition for  payment  on  the  first  writ  any  sub- 
sequent writ  which  he  may  receive.  This  is 
not  possible  after  the  sheriff  has  dispos- 
sessed himself  of  the  writ  and  prods  verbal 
of  seizure,  and  has  returned  them  into  Court 
according  to  law.  In  the  present  case  as 
the  second  writ  was  placed  in  the  hands  of 
the  sheriff  long  after  the  day  fixed  for  the 
sale  was  passed,  and  the  whole  proceedings 
suspended  by  the  return  of  the  first  writ, 
the  appellants  had  no  means  of  compelling 
the  ijheriff  to  advertise  the  sale  of  the  land* 
of  the  defendant  on  the  first  seizure,  nor 
to  fix  a  day  for  the  sale,  except  in  accor- 
dance with  the  precept  of  the  second  writ, 
which  directed  him  to  seize  and  proceed  to 
the  sale  after  the  usual  advertisements,  and 
therefore,  articles  642  &  643  of  the  Code  of 
Procedure  do  not  apply.  (1)  Judgment  re- 
versed. Fuller  <t  Fletcher,  25  L.  C.  J.  93  & 
4,  L.  N.  96  &  1,Q.  B.  R.  102,  Q.  B.  1880. 

XV.  Payment  op  moneys  levied. 

Art.  601.  of  the  said  Code  is  amended  by  adding 
after  the  word  "  sheriff"  the  words  "or  bailiff^ 
four  days  after  the  sale.  Q.  48  Vict.  Cap.  20  Sect.  10. 

XVI.  Seizure  of  Bank  Stock. 

162.  Where  bank  stock  or  shares  is  seized 
under  a  writ  of  execution  notice  should  be 
given  by  the  Bailiff  charged  with  the  execu- 
tion that  the  shares  held  by  him  in  such  and 


(1)  When  the  Sheriff  has  seized  an  immoveable 
upon  a  defendant,  he  cannot  seized  it  again  at  the 
suit  of  ariother  creditor  or  of  the  same  creditor  for 
Mother  debt,  as  long  as  the  first  seizure  subsists  ; 
but  he  18  bound  to  nott  any  subsequent  writ  of  exe- 
cution, as  an  opposition  for  payment  upon  the  first 
writ,  and  in  such  case  the  first  seizure  cannot  be 
abandoned,  nor  suspended,  except  in  consequence  of 
oppositions,  applicable  as  well  to  the  seizing  creditor, 
as  to  those  whose  writs  of  execution  have  been  notwl 
as  oppositions,  or  with  their  consent,  or  by  an  order 
of  a  judge.  642  C.  C.  P. 

In  the  event  of  the  seizing  creditor  abandoning 
the  sejzure  or  receiving  payment  of  his  claim,  the 
cuOTii  13  boundto  continue  liie  proceedings,  in  the 
name  of  the  seizing  creditor,  and  at  the  cost  of  the 
judgment  creditors,  whose  writs  have  been  noted,  in 
order  to  satisfy  the  claims  specified  in  the  subse- 
quent wnU  of  executions,  provided  the  seizure  was 
made  with  all  requisite  formaUtieg.  04S  C.  C.  P. 
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«U!h  a  company  or  bank  have  been  taken  in 
execution,  and  if  this  notice  is  not  made  and 
'yg"^'*.''y  *^«  bailiff  the  seizure  will  be  null. 
J-Yanctad:  Clement,  12,  R.  L.  642,  S.  C.  1884. 

XVIII.  Venditioni  exponas. 

The  Code  of  Civil  Procedure  is  aineaded  bv  addinc 
alter  article  664  the  following  paraimiph  •  "  In  thf 
districts  of  Montreal  and  Quebe^Xrorder  si  aU 
be  pyen  by  one  of  the  fudges  adluinisterbg  ^-ustTce 
therein  ;  in  the  other  districts,   such   ordeF  i^not 

tntt  m  which  the  opposition  is  to  be  produced,  ex- 

Z^oZur^  "hT "1°''  **"'  J"''^^'  which  absence  shdl 
be  cstabhshed  by  the  certrticatc  of  the  prothonotary 
ol  the  Supenor  Court,  or  clerk  of  the  Circuit  Court 
as  the  case  may  be.  Such  order  is  made  only  aftef 

dulv  "i'^P"'^  ^'^^"^  ^^"''^'^  '«  mora,  by^nSke 
duly  served  upon  him,  to  appear  before  the  iudce 
before  whom  the  appu'cation^fbrsuch  order  is  to^ 
made,  which  not  ceshaU  give  one  clear  day  and 
•haU  contain  an  indication  of  the  day  and  hour  of  the 
appearance."  Q.  47  Vict.  Cap.  16  Sect.  1.  "°"'^'"'''« 
•  i.'*?  P^yi8'°i8  of  this  act  shaU  not  apply  to  the 
mdioiaf  districts  of  Gasp^  (Gasp6  and  BSSaventure) 
Bimouski,  Beauce  and  dicoutimi.  Sect.  2    '^"™'*^ 

163.  Plaintiff  prayed  for  a  writ  of  vendi- 
ttom  exponas  on  the  ground  that  the  bailiff 
charged  with  the  execution  of  the  writ  of 
Jieris  facias,  although  he  had  observed  all  the 
legal  formalities  was  prevented  by  sickness 
from  making  the  sa.e.    Held  (1,  that  the 
plaintiff  was  not  entitled  to  a  venditioni  ex- 
ponas within  the  meaning  of  Article  663  |2l 
of  the  Code  of  Procedure  so  as  to  have  the 
property  sold  after  two  advertisements.  Gos- 
selin  dc  Naulin,  7  Q.  L.  R.  283,  S.  C.  1881 
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and  dismissed  was  not  a  venditioni  exponas  (I ; 

vLT'^I'^'n  *°  '''"?'^'  opposition  dUmiaaed. 
yidal  ,i  Demers.  7  Q.  L  R.,  313.  S.  C,  1881. 

EXECUTIVE  COUNCIL. 

T„i"  „^""»^«8  0?  CANNOT  BE  LMPLEADED  BEFORB 
THE  ORDINARY  CiVIL  TRIBUNAL. 

ti,i  n"  '^®  commissioner  of  Railways  under 
£3T.'''^^'''!^y  ^"^  1880,  being  a  mem 
ber  of  the  Executive  Council  of  the  Province 
represents  the  sovereign  authority  and  can- 
not be  impleaded  before  the  Civil  Courts  of 
the  province  for  an  act  performed  by  him  in 
the  discharge  of  his  duties  as  such  commis- 
m^'  ^'  ^'*''^^«««-  6  I-  N.  222.  S  C 


EXECUTORS. 

I.  Account  of. 

II.  Liability  of. 

IV.  Powers  of. 

V.  Removal  of. 

VI.  Rights  of. 

I.  Account  of. 


164.  Motion  to  dismiss  an  opposition  afin 
de  charge  on  the  ground  that  it  was  filed 
after  the  issuing  of  a  writ  oivmd-ex.  and  for 
reasons  anterior    to    the    proceedings  "  by 
which  the  sale  was  stopped  in  the  first  ins- 
tance. "  The  first  writ  was  stayed  and  re- 
turned for  want  of  bidders  and  at  the  request 
of    the   plaintiff.    Thereupon    the    plaintiff 
moved  for  a  writ  of    Vendrex.,  which    was 
granted,  subject  to  the  condition  that  the  no- 
tice of  sale  under  the  writ  so  to  issue  should 
be  "  four  nionths  "  in  the  same  manner  as 
upon  the  fieri  facias.    Accordingly  a  writ ' 
styled  ^venditioni  exponaaismtd  and  requir- 
ing four  months  notice  to  be  given  of  the  sale 
and  the  opposition  in   question  was    filed 
about  three  months  before  the  day  appointed 
for  the  sale.    Held  that  the  writ  so  allowed 


nJ^^Ki'^^^^*'"^^  *  testimentary  executor  is 

until  the  end  of  his  administration,  neverthe- 
ess  when  he  gets  placed  in  possession  of  all 
«ie  property  of  the  testator,  and  his  ppdnt- 
ShM"  *  ooniiderable  time,  he 'sLuld 
furnish  them  on  their  demand  and  at  their 
cost,  statements  of  accoun'  and  allow  them 
to  examine  the  accounts,  .eceipts,  Ac,  but 
when  he  is  sued  for  that  purpose  without 
S°"n"?*'"^^^^'"  "°*  *>«  "able  for  the 
S?C  R.,  I884"  *'■'    '"  ^-   '^'  ^-  320. 

167.  Nor  is  the  executor  who  has  been 

countfortheadministrationofhisprldeceasor, 
from  whom  only  or  his  heirs  and  successors 

tZS  t  '''   -»»-*™«on  canT 
II.  Liability  op. 


168.  In   an    action  against    an   executor 
[IJ  Jodoin  and  Menard,  Bomier  #  Brush  and         ^<^o\mt,—Eeld,  that  executors  are  only 
Vnum  Bank  <f-  Shortis  referred  to  and  disced 


?!■    t 


rii^VJ^^"^'"}  °^X''l'>?"'<'f*  ^^^Ponas  orderetheshe- 
nff  to  proceed  with  the  sale  of  the  immoveable  or  of 
tne  rent  under  seizure  after  a  nulili''»«'"r!  ir  F— nh 
and  in  English  at  the  church  Uo^r  on  "the  thlrd'sun- 
^^i    ^l^^*.^*  '^^  two  advertisements  in  the 


[1]  When  all  the  publications  and  advert;isement« 
required  by  law  upon  the  first  writ  Uv^^I^aT 
publishca  and  made  tiie  execution  of  a  writ  of  Fenk 
MX  cannot  be  stopped  by  opposition  unlcM  for  iS^ 
sons  subsequent  to  ihe  prSiags  by  which  th. 
sale  was  stopped  in  the  'fiwt  inst^ce^aTd  upon  » 
judges  order.  864  C.  C,  P.  *^ 
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responsible  for  what  they  actually  receive  and 
are  not  jointly  and  severally  responsible  for 
each  other's  administration,  but  where  they 
have  without  authority  acted  also  ^s  tutor  to 
the  minor,  whose  estate  they  administer  they 
cannot  charge  interest  on  moneys  expended 
in  that  capacitv.  Miller  &  Coleman,  25  L.C.J. 
196,  &  2  Q.  B.  11.  33,  Q.B.,  1881. 

169.  Nor  are  they  liable  in  the  absence  of 
proof  of  fraud  for  more  than  the  amount 
actually  realized  from  property  sold  in  the 
course  of  their  administration.    Ih. 

170.  Action  against  the  executors  of  the 
last  will  and  testamc'  t  of  one  J.  P.,  by  three 
legatees  en  reddition  de  compte  and  the  case 
came  up  on  a  cUbats  de  eompie  rendered  by 
the  defendants.  ^«W,  that  joint  testament- 
ary executors  who  have  taken  undivided  pos- 
session of  the  property  of  the  succession  are 
not  only  bound  to  render  a  joint  account,  but 
are  obliged  solidairement  to  the  pajnnent  of 
the  balance.  Hoffman  v.  Pleiffer,  7  Q.  L  R., 
125,  S.  C,  1881. 

III.  Pleading  by  whkn  summo.ved  en  reprise 

d' INSTANCE. 

171.  Where  a  party  summons  executors,  en 
reprise  ^instance  and  files  the  will  appointing 
them  as  such,  he  is  not  obliged  to  prove  that 
they  have  accepted  the  position,  if  they 
have  only  pleaded  a  dSfense  en  fait,  without 
specially  denying  that  they  have  accepted. 
Price  &  Hall,  1  Q.  B.  R.  233,  Q.  B.,  1881. 

172.  And  where  such  executors  have  plead- 
ed a  defense  en  fait  without  complaining 
that  there  is  already  a  judgment  on  a  pre- 
vious demande  en  reprise  d'inttance  uncon- 
tested they  cannot  avail  themselves  of  such 
irregularity  in  appeal.   lb. 

IV.  Powers  of. 

1 73.  By  the  third  clause  of  her  will.  H.  M., 
the  testatrix,  disposed  of  all  her  property, 
moveables  and  immoveables,  in  favor  of  her 
children  as  universal  legatees.  The  legacy 
was  subject  to  the  extended  powers  of  admi- 
nistration, conferred  by  the  fifth  clause  of 
the  will,  (referred  to  in  the  statement  of  the 
case,)  and  also  to  the  power  to  alter  the  dis- 
position, in  favor  of  the  testatrix's  children 
given  by  the  same  clause,  to  her  husband 
H.  L.,  the  executor,  and  also  by  the  will 
the  executors  were  exonerated  from  the  obli- 
gation of  making  an  inventory,  and  rendering 
an  ace  iviit.  H.  L.,  in  hi:  quality  of  testa- 
mentary executor  and  r  '  inistrator  to  the 
estate  of  the  said  H.  M  ,. '  rsed  accommoda- 
tion promissory  notes,  s-  gned  by  C.  L.,  one  of 
his  children,  and  the  "  Molson's  Bank  "  (res- 
pondant)  as  holder  thereof  for  value,  obtained 
judgment  again3t  both  the  maker  and  eu- 
dorsery.  An  execution  was  subsequently, 
issued  against  H.  L..  >s-qualite,  and  certain 
real  estate  of  the  lai  H.  M.,  which  he  de- 
tained in  his  said  ca^  xcity  was  seized  and 


advertised  for  sale.  .J.  D.  L.  et  al.,  (th« 
appellants)  who  were  the  only  children  of  the 
defendant  H.  L.  and  his  wife,  opposed  the 
sale  of  the  property  seized  on  the  ground 
that  the  said  property  was  insaisissable. 
Held,  reversing  the  judgment  of  the  court 
below,  12  R.L.  61,  &  4  L.N.  86,  &  5  L.N.  364, 
that  the  endorsements  were  not  authorized 
by  the  will,  and  that  the  clause  in  the  will, 
exempting  the  property  of  the  testatrix  from 
execution,  was  valid  and  must  be  given  effect 
to.  Art.  972,  C.  C.  (1)  Lionais  &  Mohon'n 
Bank,  10  S.  C.  Rep.  526,  Su.  Ct.,  1885. 

V-  Rbmoval  of. 

174.  An  executor  under  a  will  made  before 
the  passing  of  the  Civil  Code  may  he  removed 
from  oflSce  for  any  of  the  causes  stated  in 
Art.  917  (2)  of  the  said  Code,  and  a  sequest- 
red  appointed  to  administer  the  Estate 
of  the  testator  until  the  appointment  of  ano* 
ther  executor.  Howard  &  Yule.  25.  L.  C.  J 
229,  £6  4.  L.  N.  126.  S.  C,  1881. 

175.  Action  for  the  removal  of  an  execu- 
tion on  the  ground  of  incapacity  and  un- 
faithfulness in  the  fulfilment  of  the  duties 
of  his  office  and  especially  in  lending  to  his 
son  in  law  the  sum  of  $12,938,  without  any 
security  for  the  repayment  of  that  sum  at  the 
i  Ime  the  loan  was  made,  and  for  which  he 
only  received  long  afterwards  hypothecary 
security  said  to  be  for  the  most  part  insuffi- 
cient and  illusory,  and  which  he  has  since 
released  contrary  to  the  interests  of  the  suc- 
cession. It  was  further  alleged  that  for  many 
years  defendant  neglected  to  collect  the  inter- 
ests on  the  loan,  and  that  in  acting  thus  he 
was  guilty  of  fraud  and  shewed  himself  to  be 
utterly  incapable.  Plea  that  defendant's  admi- 
nistration so  far  from  being  disadvantageous 
to  the  succession  had  been  extremely  profi- 
table, having  in  particular  relaized  a  profit  of 
i5,0(X)  by  the  well  timed  saleof  Bankof  Mon* 
treal  stock,  a  profit  which  the  heirs  would 
have  lost  if  the  sale  had  not  then  been  made  ; 
that  the  plaintiff  had  already  instituted  an 
action  en  reddition  de  compte  against  hin. 
which  was  still  pending,  and  which  had  been 


[1]  Athough  the  motive  of  the  prohibitiou  to  alie- 
nate be  not  expressed,  and  it  be  not  declared  imder 
pain  of  nullity,  or  some  other  penalty,  the  intention 
of  the  party  disposing  suftlces  to  give  it  effect,  un- 
less the  expressions  are  evidently  within  the 
limits  of  mere  advice.  When  the  prohibitiou  is  not 
made  for  another  motive,  it  is  interpreted  as  esta- 
blishing in  favor  of  the  party  disposing,  and  his 
heirs,  a  right  to  get  back  the  property.  972  C.  C. 

|2]  If  having  accepted  a  testamentary  executor 
retuse  or  neglect  to  ael,  or  uiiaipato,  or  waste  the  pKt- 
perty,  or  otherwise  exercise  his  functions  in  such  a 
manner,  as  would  justify  the  dismissal  of  a  tutor,  or 
if  he  have  become  incapable,  of  fulfilling  the  duties 
of  his  office,  he  may  be  removed  by  the  Court  ha- 
ving jurisdi'tion.  917.  CO. 
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received ;  that  the  loan  complainerJ  of  was 
perfectly  safe ;  that  two  of  the  plaintiffs  had 
no  interest  in  bringing  the  action;  thn*  :]u. 
defendant  personally  was  quite  solve-  .  V  ,.* 
ol  the  allegations  as  stated  vvero  p,  .  orl  aj.  t 
the    demand    en    destitution    v.,'    rejerilcU. 

170.  And  the  Court  will  not  ,  .novean  exe- 
cutor from  office  for  an  isolated  act  of  mal 
administration  when  it  is  proved  that  he 
acted  in  good  faith  and  that  no  loss  is  hkelj 

^77  Tk  H""  ''efP'>''ts  most  satisfactory.  lb. 
vir!„  ^*^®  defendant  wa.j  sued  as  sole  survi- 
ving executrix  of  the  will  of  the  late  J 
U.,  m  an  action  to  i.nve  her  turned  out  of 

inaco^n^/^ft'P  ""^  compelled  to  render  I 
an  account  of  her  .      cutorship.    The  decla- 
ration charge,!  that  .,he  had  since  her  mar- ' 
ZfnL.  "i^^iig'^'g  the  executorship  by 

attorney-namrlv  Sy  her  husband— to  wliom 

m  violation  of  la  V  indof  the  will,shehad5ven 
thrdefendl*?'""!-"  Thedeclar'ation  ^o!Zd 
tfte  defendant  o^  waste,  niproner  charcfid 
agaanst  the  plaintiff,  fo'r  alfeX  expend' 
ure  and  percentages;  also  ;<    charged  that 

tt,f«i  '"'^''"^f  ^"^  contrived  bonuses  to 
themselves  on  leases  granted  to  people,  not 
stating  them  to  the  plaintiffs  in  any  wav  so 
hat  plaintifis  only  be  came  aware  of  it  wit'hb 
litZ^  °\on  hs  next  before  the  suitrthlt 
the  defendants  had  made  an  iii,  proper  lease  of 
some  of  the  rea' ,  .tate  for  a  mero  nominafren 
when  a  large  beneficial  rent  was  j^ncurabl" 

^L.tTt^^   ""^   granted    and  defendant 

17«   tI,^^^!.*  I  h^-  '^^>  Q-  B.  1883. 

1/8.  Ihe  refusal  of  an  executor  to  allow 
his  co-executor  to  take  an  equal  share  in  the 
management  of  the  estate,  his  applyf  ■  "  the 
fhT;^'*'I\°^i.^^"^*^  other  purpo.  ^han 
that  for  which  his  co-executor  Ld  sign.,  i? 
his  payment  to  himself  of  his  own  oha;ffes 
against  the  estate  without  the  sanction  ofTs 
co-exec. tor,  and  his  emnity  to  the  "nf 
sal  legatee,  are  siifficient  grounds  of  rem  '^l 

jjaSi^-  ^-  ^^^-  ^-  ^-  Rv  1883. 

i79.  Where  a  testamentary  executor  ha., 
been  removed  from  office  by  a  final  fudment 
he  mil  not  subsequently  to  sucn  judfSen 

fud^S^H^  *?  "^''"^^  •"  Review  ff^mi 
jucgment  dismissing  an  action  brought  bv 
him  m  his  quality  of  executor.  Eoss  I 
Sweeney,  7  L.  N.  346,  S.  C.  R.,  1884 


EXHIBITS. 


828 


VI.  KlOBTSOF. 


-SO  An  executor  has  a  right  to  .  iaim  inte- 
w<  .  all  interest  bearing  debts  paid  by  him 
'■    '.'^  interest  of  the  minor  to  prevent  the 


EXEMPTIONS. 


fr  ^iS"'  "iBouTioN,  see  EXECUTION. 
II.  From  TAXATION,  Me  TAXATION. 


fi:XHIBITS,-5re  PROCEDURE. 


ON. 


I.  Constitutionality  op  Act  imposing  stamp* 


II.  Production  ok. 

I.  Constitutionalitv  op  Act  imposing  stamps 


[1]  See  infra. 

they  ^ve  entered  upon  its'dutrS^^  '"  '''  ^^^'^ 
2   te"S,'*'l'«««  n»,isconduot  is  notorious  ; 
2.  Those  whose  administration  exhibits  their  in 

wpwity  or  dishonesty.  286  C  C  "^  *°*"  '°- 


ON 


ol  o  ^  the  Quebec  Act,  43  &  44  Vict., 
cap.  9,  sec  9  it  is  enacted,  "  That  a  duty  of 
ten  cents,  sh  dl  be  imposed,  levied  and  col- 
lecteu^  on  each  promissory  note,  receipt,  h... 
of  particulars,  and  exhibit,  whatsoever  pro- 
duced, and  filed  before  the  S.  Ct.,  the  C.  Ct.. 
or  the  Magistrates  Ut.,  such  duties  payable  in 
stamps."  rho  Act  is  declared  to  be  an  amend- 
ment  and  extension  of  the  Act  27  &  28  Vict 
cap  ,,.    "  An  Act  for  the  collection  by  means 
of  stamps  of  fees  of  office  due,  and  duties 
payablo  to  the  Crown,  upon  law  proceedings, 
and  registrations."  By  sec  3,  S.  S.  2,  "  the 
duues  Im  led  are  to  be  d'  fined  to  be  payable 
to  the  Crow    •    The  appellant  obtained  a 
.ulA  nm  Rf    nst  the  prothonotary  of  the 
.>''nerior  Co       of  Montre  d,  for  contempt  in 
refusing  to  receive  and  file  an  exhibit  unac- 
companied by  a  stamp  as  required  by  the 
Act.   Upon  the  return  of  the  rule,  the  Attor- 
ley  General  of  the  Province    .'.tained  leave 
CO  intervene  ar  u  show  cause.  ^leld,  reveisine 
the  judgment  of  the  Court  of  Queen's  Ber^oh, 
(1)  that  the  Act  imposing  the  tax  in  qurtstion 
was  inter  eirea,  V     ,,.x  being  an  indirect  Ux 
and  the  proceeii    lo  form  part  of  the  consol- 
idated r      nue  fu,:d  of  the  Province  for  gene- 
ral     PU-,  .  '•-'■^       «-        " r.       .9     "° 

Rep.  40         Ct 


''"■ed  &  Mousseau,  8  S.  C. 
83,&8L.N.,50P.C,,1886! 


II.   PlttiUUCTION  OF, 

182.  The  intervening  party  taking  up  the 
Jait  et  cause  of  the  defendants  pleaded  to  the 
I  action.  The  articulations  of  facts  had  been 
hied  and  the  case  was  inscribed.  The  plain- 
tiff produced  at  enquete  without  previous 
notice  an  exhibit  alleged  in  his  declaraiion. 


(1)  6  L.N.  897. 


820        EXPROPRIATION. 
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POSI.VQ  STAMPS 


The  intervening  party  when  tlie  case  came 
up  for  hearing  moved  to  reject  the  exhibit 
a*  leaving  been  irreaularly  filed.  Held  that 
as  the  intervenant  had  produced  bin  pleas 
and  articulations  he  was  too  late  to  take  ex- 
ception to  the  production  of  the  uxhibit. 
Filion  &  Corrieeait.  7  Q.  L  R.  66.  S.  C,  18H0. 


[.  t)F  KLKOTioNS  See  ELECflUN  LAW. 


hJXPKRTS. 

I.  Rkpbrknck  to  accountants. 

183.  In  an  action  to  recover  moneys  alleged 
to  have  been  paid  to  respondant  as  his  share 
of  certain  supposed  profits  which  appellant 
alleged  afterwards  jiroved  to  be  losses  the 
Court  miiy  without  the  consent  of  the  parties 
refer  the  matters  in  dispute  to  an  accountant, 
when  the  Court  is  of  opinion  that  the  evi- 
dence adduced  is  contradictory  and  unsatis- 
factory. Canada  Paper  Company  Jt  Banna- 
lyti-  26L.  C.  J.  124.  Q.  B.,  1881. 


Eaplosiveb  substances. 


1.   Ar 
CAP.  7. 


BCTiNo  See  C.  48  and  49  VIC. 


EXPROr>RIATION. 

I.  Costs  where  contested. 

II.  For  railways. 

III.  Powers  op  Municipal  Corporations 
with  reoard  to. 

I.  Costs  where  contested. 

184.  In  a  matter  of  expropriation,  where 
1600  was  awarded  by  judgment  in  excess  of 
that  offered  by  the  Comm  isionei-s,  tho  attor- 
ney's bill  was  tax'd  as  in  a  first  class  case  in 
the  Superior  Court.  Grace  in  re,  5  L.  N.  119, 
S.C.  1881. 

II.  For  Railways. 

185.  Proprietors  have  not  the  right  torp 
tain  the  o  nership,  of  land,  marked  on  plans, 
as  orovided,  by  law,  for  railway  purposes,  and 
th(  y  have  no  alternative  but  to  accept  the 
(JOujpetitiatioa  fiuaiiy  awarded,  and  'icided 
upon.  Bank  of  Hochelaga  &  Montreal  Rail- 
way Company,  12  R.  L.  575,  S.  C.  1882. 

186.  But  if  the  proprietors  cannot  refuse 
to  transfer  their  property,  and  give  up  pos- 


session of  it  to  the  railway,  much  less  can 
they  do  so,  or  reclaim  possession  of  the  pro- 
perty after  thoy  have  voluntarily  allowed 
the  <  oinpfiny  to  take  possession  and  to  lay 
their  track  on  it,  and  the  only  thing  they 
can  legally  ask  is  the  compensation  which 
18  supposed  to  rejiresent  it,  and  the  only 
recourse  which  the  creditors  of  the  proprie- 
tor have,  is  against  sucii  corfiponaation.  lb. 

III.    Powers  ok  Municipal  Corporationi 

WITH  regard  to. 

187.  Article  4U7,  C.  C.  (1|  does  not  impower 
a  Municipal  Corporation  to  expropriate  the 
property  of  individuals  for  public  purposes, 
without  first  determining  a  just  and  equit 
able  indemnity.  Dupran  &  Corporation  <l Ho- 
chelaga, 12  R.  L.  ;j5,  8.  C.  1881. 


p:xTRAijrrioN. 

I.  AiMKNuiNo  Act,  <J.  45  VIC.  CAP.  20. 

II.  Evidence  ok  offence. 

III.  Gkouncs  of. 

IV.  Law  op. 

V.  Liabilitv  to. 

VI.  Proof  OF  THE  oFFE.vcE. 

VII.  Warrant  of  arrest. 

II.  Evidence  ok  offence. 

188.  An  affidavit  sworn  to  before  a  com- 
missioner of  the  United  States,  proved  to  be 
a  magistrate  having  authority  in  the  matter 
acconling  to  the  law  where  taken,  may  be 
received,  if  properly  proved,  as  evidence 
against  the  prisoner  on  proceedings  for  extra- 
dition, and  provided  there  has  been  adduced 
legal  evidence  applicable  to  the  case  and  pri- 
soner has  thereon  been  committed  for  extra- 
dition, a  judge  on  an  application  for  haheat 
corpus  will  not  be  disposed  to  weigh  or  appre- 
ciate that  evidence  with  a  view  of  giving  the 
prisoner  the  benefit  of  a  dou'  '  as  to  its  pi-e- 
ponderanoe.  Phelan  Exp.,  t«  ,..  N.  26,',  C.B.. 
1883.  ' 

III.  Grounds  of. 

189.  The  petitioner  had  been  arrested  in 
Quebec  on  the  16th  June,  1884,  on  a  warrant 
of  arrest  under  the  Extradition  Act  of  1877, 
for  an  alleged  forgery,  and  applied  to  belibe 
rated  on  the  ground  that  he  was  not  guilty 
of  any  ofl'ence  for  which  his  extradition  might 
be  demanded.  The  prool  established  that  the 
accused  had  signed  as  President  of  the 
Second  National  Bank  of  New  York  eight 
cheques  for  amount.s  varying  from  $95,000  to 
$200,000,  and  bearing  various  dates  from  25th 


[1]  No  one  can  be  comiwlled  to  give  up  his  pro- 
perf^v  excrrt  for  public  utility,  and  in  consideratioa 
of  u  just  in  iemmty,  previously  paid.  40/  C.  0.; 
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September,  1883,  to  13th  May,  IH84.  None 
of  theie  choqueH  were  given  for  tht3  ioaiti- 
mate  buninois  of  the  bank,  but  were  for  the 
benefat  of  the  accused,  who  made  false  entries 
in  the  books  of  the  bank  and  isstiod  "  slips  " 
and  "  tickets  "  for  the  bank's  employees  in 
order  to  conceal  his  defalcations.  Mor»>ovor 
the  bank  was  to  tlio  knowledge  of  E  m  an 
insolvent  condition  when  these che(iui!j  were 
given,  and  in  the  evening  of  tho  13th  of  May 
1884,  E.'s  resignation  as  president  wa.s 
handed  to  the  directors,  the  Itwt  of  the  che- 
ques in  question  having  been  drawn  by  him 
on  that  day  and  paid  »)eforo  throe  o'clock  by 
the  bank.  In  addition  to  this  evidence  the 
prosecution   produced   true    copies    of   five 
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tion  for  habeat  eorpun  avail  a  prisoner  coin 
mitted  for  extraflition.  It  is  sufficient  that 
being  under  arrest  before  proper  authority 
a  case  has  been  made  out  against  him  to  Jus- 
tify his  commitment,  lb 

V.  Liability  to. 


indictments  of  the  grand  jury  o/tho  city  and 
distriot  of  New  York,  returning  trues  bills  of 
forgeries  in  the  Hrst,  second  and  third  degrees 
under  the  laws  of  New  York.  It  was  pre- 
tended by  the  prosecution  that  these  indict- 
ments were  admissible  as  evidence  as  "  state- 
ments on  oath  "  under  the  extradition  Act 
of  1877,  sec.  9.  (1)  Held  that  the.se  indict- 
ments could  not  be  accepted  as  prima  facie 
evidence  of  the  commission  of  an  extradi- 
table oftence,  and  that  the  acts  proved  in  the 
present  case  did  not  constitute  a  fnreerv 
E710  exp.  7  L.  N.  360.  S.  C,  1884. 

IV.  Law  OK. 

1 90.  On  a  demand  for  habeas  corpus  by  a  per- 
son conunitted  for  extradiction  on  a  charge  of 

passingcounterfeitmoney-ffeWthatsincetho 
Imperial  order  in  council  of  28th  December 
1882,  published  in  the  Canada  Gazette  otSrd 
March  1883,  the  operation  of  the  Imperial 
extradition  Act  of  1870  haa  been  suspended 
in  Canada,  quoad  the  extradition  of  fugitive 
offenders  from  the  United  States,  and  the  Do- 
minion Act.  40.  Vic.  Cap.  25,  is  applicable  in 
such  case  to  the  extent  at  least  of  the  extra- 
dition arrangements  in  force  with  that  coun- 
try.   Phelari  Exp.  6.  L.  N.  261.  Q.  B.,  1883. 

191.  And  an  alleged  irregularity  in  the  pro 
ceedings  for  his  arrest  cannot  on  an  applica 


[IJ  Depositious  or  stattments  taken  in  a  foreiim 
state  on  oath  or  ou  affirmation  where  affirmation  is 
allowed  by  the  law  of  the  state,  and  copies  of  such 
depositions  or  statements,  and  foreign  certificates  of 
or  judicial  documents  stating  the  fact  of  conviction 
may  if  duly  authenticated  be  received  in  evidence  on 
proceedings  under  this  act. 

2.  Such  papers  shall  be  deemed  dulyj  authentica- 
ted if  authenticated  in  manner  provided  for  the  time 
being  by  law  or  if  authentic»Ud  ss  follows  ; 

[o]  If  the  warrant  purports  to  be  .-'gned  by  or  the 
certificate  purports  to  be  certified  by,  or  the  deposi- 
tions or  statements  or  the  copies  thereol"  pui-port  to 
be  certified  to  be  the  originals  or  true  copies  bv  a 
judge,  ma^trate  or  officer  of  the  foreign  state  : 
f  iv  '^u*^  '^'?  ^^^^  case  the  pppersare  authentica- 
uiri  ..:-  *,,r.  oRt,.  .-.r  Siiiiiiiatioa  -if  some  -.rftneos,  or  bv 
being  sealed  with  the  official  seai;of  .thejminister  of 
justice  or  some  other  minister^of  the  foreign  state  • 
of  which  ae^l  the  judge  shaU  take  judicial  notice 
without  proof.  C.  40  Vict.  Cap.  25. 


192.  On  a  demand  for  extra<litiori,  the  war 
rant  was  in  the  following  words  :_That  J  ( 
E,,  late  of  the  city  of  New- York,  in  tho  state 
ot  Now- York,  one  of  the  United  .States  ot 
America,  is  accused  of  tho  crime  of  forgery 
and  ot  tho  felonious  utterance  of  a  forged 
authoritvand  order  for  the  payment  of  monev 
within  tho  jurisdiction  of  the  state  of  New 
York,  one  of  the  United  .States  of  America 
to  wit :  for  that  he,  the  said  J.  C.  E.,  on  the 
seventeenth  day  of  January,  in  tho  year  ot 
Ourfxird,  one  thousand,  eight  hundred  and 
eighty-four,  of  the  said  city    of  New- York 
with  intent  to  defraud  and  with  intent  to 
conceal  a  misappropriation  of  money,  feloni 
ously  did  draw,  make  and  sign  a  certain  order 
and  authority  for  the  payment  of  money,  com- 
monly called  a  cheque,  dated  at  New- York 
atoresaid,  the  day  and  year  last  aforesaid,  for 
the  sum  of  one  hundred  and  twenty  five  thou- 
sand dollars  for  and  on  account  of  the  Second 
National  Bank  of  the  city  of  New- York,  and 
talsoly  pretending  to  so  draw,  make  and  sign 
said  cheque  as  president  of  said  Bank,  the 
whole  without  lawful  authority  or  excuse  • 
And  further  that  the  said  J.  C.  E.  afterwards 
to  wit :  at  the  said  city  of  New- York,  on  tho 
day  and  year  last  aforesaid,  feloniously  did 
otter,  utter  and  dispose  of  and  put  off  a  cer 
tarn  order  and  authority  for  the  payment  of 
money,  commonly  called  a  cheque,  dated  at 
New  York  aforesaid,  on  the  day  and  year  last 
aforesaid  for  the  sum  of  $125,000  with  intent 
to  detraud,  drawn,  made  and  signed  for  and 
on  account  of  the  said  Second  National  Bank 
of  the  city  of  New- York,  by  said  J.  C.  E.  who 
falsely  pretended  so  to  draw,  make  and  sign 
Baid  cheque  as  president  of  the  Bank,  the 
whole  without  lawful  authority  or  excuse,  and 
wit  h  intent  to  conceal  a  misappropriation  of 
said  .ast  mentioned  sum,  delivered  the  said 
Bank  cheque  to  G.  &  R.,  the  payees  therein 
named,  from  whom    he    obtained    thereby 
money,  value  or  credit  in  the  sum  of  $I25,0()() 
named  in  the  said  bank  cheque,  and  wlio 
thereupon  endorsed  the  said  bank  cheque 
and  by  means  thereof,  thereupon  at  said  city 
°f  New- York,  obtained    from    said  Second 
National  Bank  the  sum  of  $125,000,  named  in 
the  said  bank  cheque  and  thereupon  J.  C.  E 
with  the  intent  to  defraud  and  to  conceal  the 
said  misappropriation  of  the  money  of  the  said 
Second  National  Bank,  did  make  and  cause 
to  be  made  false  entries  in  the  accounts  and 
book  of  accounts  of  sh  '   Second  National 

_ K^„j „[,_.!,,  „  ,  -:  -  •-  lu  appear  mat 

the  said  sum  of  tl25,000  had  been  loaned  or 
advanced  by  said  Second  National  Bank  to 
said  Ct.  &  B.  and  F.  S.  S. ;  whereas  in  truth 
no  loan  or  advance  haa  been  made  to  them 
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or  (iilher  of  thoni  by  naid  Second  National 
Bank,  but  the  said  sum  nf  money  had  been 
miaappropriated  by  Haid  J.  C.  E.  and  did  with 
like  intent  to  defraud  and  conceal  Haid  mis- 
appropriation of  money  wilfully  omit  to  make 
true  entries  of  the  said  bank  cheque,  or  of  the 
taid  sum  of  money  for  which  said  bunk  cheque 
was  so  drawn  in  the  accounts  or  book  of 
n'x'ounts  of  the  said  Second  National  Bank, 
kept  by  him  or  under  his  direction,  ho,  the 
said  J.  C.  E.,  well  knowing  the  said  last  men- 
tioned cheque  to  have  been  so  drown,  made 
Mid  signed.  Held,  maintaining  the  action  i'or 
habeas  corpus  and  di«mi.s.sing  the  demand 
for  extradition,  that  where  the  demand  for 
extradition  is  for  forgery,  the  oflbnce  must  be 
that  recognized  as  forgery  by  the  Imperial 
Extradition  Act  of  1H42 ;  that  according  to 
that  Act,  forgery  is  the  making  or  altering  of 
writing  so  as  to  make  the  writing  purport  to 
be  the  act  of  some  other  person  which  it  is 
not,  and  not  the  making  of  an  instrument 
which  purports  to  be  what  it  really  is,  but 
which  contains  false  statements  and  there- 
fore false  entries  in  the  books  of  a  bank  by  its 
cashier  do  not  constitute  the  offence  of  for- 
gery according  to  the  Extradition  Act  of  1842. 
Eno  Exp.,  10  Q.  L.  R.  194,  S.  C.  1884. 

VI.  Prook  op  tiik  offknck. 

193.  Copies  of  the  indictment  and  of  true 
bills  found  by  the  grand  jury  of  the  State  of 
New  York  cannot  be  admitted  in  Canada  as 
primd  facie  proof  of  the  oftence  on  a  demand 
for  extradition.  Eno  Exp.,  10  Q.  L.  R.  194, 
S.  C,  1884. 

VII.  Warrant  or  arrkst. 

194.  Prisoner  was  arrested  in  Quebec  on 


the  warrant  of  M.  C.  in  his  quality  of  .hn- 
tire  of  the  Peace  for  the  Province, 
charging  certain  persons,  among  whom  the 
name  of  tho  prisoner  was  not  included, 
with  bringing  and  having  in  their  possession 
in  Canada,  money  which  ha<l  been  feloniously 
stolon  and  obtained  by  them  in  New-York. 
On  a  petition  for  Habean  Corpus,  tho  prisoner 
swore  that  he  was  first  arrested  on  a  steam- 
ship, in  tho  harbor  of  Quebec  and  asked  to 
look  at  the  warrant.  On  doing  so  he  found  his 
name  was  not  included  in  it  and  informed 
tho  constobles.  On  looking  over  his  baggage 
and  papers,  they  became  convinced  that  that 
was  the  case  and  deliberated  him  with  an 
apology.  Next  morning  they  returned  and  on 
tho  strength  of  a  telegram  which  they  pro- 
duced again  arrested  him  on  the  some  war- 
rant. Tho  petition  for  Habeas  Corpus,  on  this 
ground  was  granted,  but  us  soon  as  the  pri- 
soner was  liberated  ho  was  again  arrested  on 
a  new  warrant  issued  in  Montreal  and  endor- 
sed by  tho  Judge  of  Sessions  in  Quebec.    On 

a  second  petition  for  Habeas  Corpus Held 

that  under  tho  consolidated  Statute  of  Ixiwer 
Canada.  Ch.  9,5,  8.  11,  (1)  that  after  having 
been  liberated  under  the  act  of  Habeas  Cor- 
pus, a  prisoner  could  not  be  arrested  again 
on  a  new  warrant,  charging  him  with  the 
same  offence.  Eno  exp.  10  Q.  L.  R  ]f,5  Q. 
B,  1884.  '^ 


(1)  "No  iKiwii  delivered  or  set  at  large  upon 
Habeas  Corpus,  shall  at  any  time  thereaftcitw  amiu 
imprisoned  or  committed  for  the  same  offence  byany 
autliority  whatsoever,  other  than  the  legal  procem 
and  order  of  the  Court  wherein  he  is  bound  by  recoc- 
nizftiice  to  appear,  or  other  Court  haviiii?  jurisdic- 
tion of  the  cause. 
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FABRIQUES.  —  5e«  CHURCH 
FABRIQUES. 


FACTORIES, 

I.  Aoi  MSPBOTiNG  See  Q.  48.  Vict.  Cap.  32. 


FACTUMS. 

I.  Cost  of  See  APPEAL. 

II.  In  review  See  REVIEW. 


FIRE  INSURANCE. 

II.  Op  guardian. 
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FAILLITES  See  INSOLVENCY. 


FAITS  ET  ARTICLES  See  PROCE- 
DURE. 


FALSE  ARREsr. 
I.  Damages  for  See  DAMAGES. 


FALSE  PRETENCES  See  CRIMINAL 
LAW. 


PAMII.Y  COUNCIL. 

L  Composition  op  See  TUTORSHIP. 


FEAR. 

CoNTKAOTb  L'muoED  BY  See  CONTRACTS, 


FEES. 

I.  Of  bailliffs  See  BAILIFFS. 

II.  Of  guardians  .STee  GTTARDIANS. 

III.  Of  lawyers  See  ADVOCATES. 

JV.  Op  public  offiobrs  to  pay  percentage 

TO  GOVERNMENT. 

I.  Op  bailiff. 

1.  The  fees  of  a  bailiff  in  a  suit,  except 
where  they  are  taxed  against  the  adverse 
|>srty  and  distfaction  given  to  the  attorney, 
belong  to  the  bailiff  himself  and  if  the 
client  pays  them  to  his  atto.-ney,  he  will  be 
liable  to  pay  them  again  to  the  baihff.  77** 
roMic  *  Green,  7  L.  N.  7,  C.  C.  1883. 


2.  Where  an  official  guardian  is  changed 
for  a  voluntary  guardian,  the  former  cannot 
refuse  to  transfer  the  things  seized  until  his 
fees  are  paid.  Durocher  &  SaraulL  7  L.  N. 
96,  S.  C.  1884.  ' 

IV.  Of  public  officers  to  pay  pbroentaob 
TO  GOVERNMENT,  tee  Q.  45  Vic.  Cap.  17. 


FENCES.. 

I.  Act  respecting  See  Q.  46  Vict.  Cap.  29. 

II.  Liability  for  See  MUNICIPAL  CORPO- 
RATIONS. 

III.  Prescription  of  action  against  corpo- 
ration FOR  default  to    KEEP  IN    REPAIR    See 

MUNICIPAL  CORPORATIONS  FENCES.     , 


FERRY  BOATS. 
I.  LiABiUTY  OF  PROPRIETORS  See  CARRIERS 


FlUfil  GOMMIS. 

I.  Transfer   of    property    held    by    See 
TRUSTS. 


FINAL  JUDGMENT. 
I.  What  is  See  REVIEW. 


FINES.  -^ 


See  PENALTIES,  IMPRI- 
SONMENT,  &c. 


FIRE. 


I.  In  leased  premises  See  lessor  &,  lessie. 

II.  Insurance  against  See  INSURANCE. 

III.  Rights  of  tenant  &  subtenant  wkbri 

PREMISES    ARE    DESTROYED   BY    See   LESSOR    k 

LESSEE  RIGHTS  of  .sublessee. 


FIRE  ARMS. 

I   Amending  act  See  C.  45  Vict,  Cap.  31. 


FIRE  INSURANCE. 

I.  Claim  under  policy  of  See  INSURANCE. 
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IsiSiiJfi! 
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38d   FOREIGN  COMI^ANIES. 
FIREWOOD. 

I.  STAlJDiiRD    0?    jWABCRBMEIfT     OP     See- 

WBIGHTS  &  MBASUSBS. 


FISH. 

I.  Inspkction  of  See  INdtECTION  LAW. 


FISHERIES. 

li  Annual  grant  to    AUTHdltezBD.  Cap  45. 
VioT,  Cap.  18. 

II.  EXJWPtlON   OK    VESSELS    Bll»LOTED   IN  C. 

46  Vict,  Gap  19. 

III.  RBHBP  OP  MARINERS  C.  47  ViOT,  Cap  21. 


x^ISHING  RIGHTS. 
I.  Act  rbspsctino  See  Q  47  Viot,  Ca>  27.    i 


FRAtffi.  3'4a 

FOREIGN  ENLISTxMENT  ACr. 

I.  Arrest  rNDER. 

3.  In  the  case  of  the  Atalaya  (II  Dig.  337-18;, 
the  experts  made  their  award  and  on  an 
objection  by  an  applicant,  it  was  held  that 
damages  for  detention  under  the  Foreign 
Enlistment  Act  must  be  restricted  to  the 
natural  and  proximate  consequences  of  it, 
and  dmnages  remote  and  consequential  would 
not  be  allowed.  Th«  Atdaya  in  re,  7  Q.  L.  K 
1,  V.A.  C.  1881.  ' 


FOLLE  ENCHERE. 
I.  Demand  for  See  SALE  judicial. 


FORESTS. 

I.  PRoreoTioK  OP  See  WOODS  &  FORESTS. 

FORFEITURE. 

I.  Shares  IN  banks  &  ocmpanies  See  BANKS 
COMPANIES  &c. 


FONCTIONNAIRES  CIVILE  See  ' 

CIVIL  SERVANTS. 


FOOD 


FORGERY. 

L  Under  extradition-  act  See  EXTRADI- 
TION. 


FORTIFICATIONS, 

I.  Act  respecting.  C.  45  Viot.,  Cap  1(5. 


FORWARDERS. -5ee  CARRIERS. 


Adulteration  OF<S«e  ADULTERATION  OP 
FOOD. 


FOOTPATHS. 

I.  Damaoes  for  See  DAMAGES. 

II.  Liability  for  See  MUNICIPAL  CORPO- 
RATIONS. 


FORECLOSURE.— See  PROCEDURE. 

I.   DSLATS  IN. 


FR\IS  DE  GESINE. 
1.  In  cases  op  8BDUCTI0N  See  SEDUCTION. 

FRANCHISE. 

1.  Act  rbspectino  See  ELECTION  LAW. 


FRAUD. 


FOREIGN  COMPANIES. 
I.  Bound  to  give  security,  see  COSTS. 


L   ACCEPTANOl!  OF  8UC0B8SION  INI)ircm>  BY. 

II.  Bills  obtained  uy  fraud  mat  fev  yoid 

EVEN    IN   THE    HANDS    OK   A    TRANSFEHIrte-  IMMOIIK 

maturity. 

III.  Contracts  indujbd  bv. 

IV.  In  contracts. 

V.  In  transaction. 
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FRAUD. 


FRAUD. 


34J 


!  &  FORESTS. 
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VI.  Sale  annulled   fob  dobs  not  APFBOTJiuveutoiy  and  partage    by    hej'  tutor,  her 

father,  who  had  a  conflicting  interest,  was  not 
ground  for  setting  aside  the  pai-tage  at  the 
instance  of  a  third  party,  when  the  minor  who 
has  since  beconie  of  age  tnakes  no  complaint 
in  respect  thfci'eof.  Charlebois  &  Charlthois, 
26  L.  C.  J.  364,  Q.  B.  1882. 

7.  And  where  such  action  is  brought  by  a 
member  of  the  family  who  formally  consented 
uhere  to  the  burden  of  proof  is  on  the  plaintift' 
to  show  that  his  or  her  consent  was  impro- 
perly obtained,  and  parole  testimony  is  admis- 
sible on  the  part  of  the  tlefendant  to  repel 
verbal  proof  of  fraud  adduced  by  the  plaintiff", 
and  in  the  case  in  question  there  was  no 
fraud  proved.  lb. 


IirPOTHRCS  OIVEN  IN  OOOD  FAITH  BT  PURCHAIBR. 

VII.  Sale  obtainbd  by. 

I.  Acceptance  of  succession  induced  by. 

4.  A.  who  had  a  claim  against  the  insolvent 
estate  of  Dr  B.  purchased  a  right  of  redemp- 
tion, which  Dr  B.had  at  the  time  of  his  deiith 
in  a  certain  piece  of  land  and  in  order  that 
B.  et  al,  (the  respondents.  Dr.  B's.  children) 
who  were  perfectly  solvent,  should  accept  the 
succession  of  Dr  B.  A  caused,  to  be  prepared 
a  deed  of  Assignment  by  a  Notary  of  this 
right  of  redemption  to  B.  et  al,  who  a,  few 
days  after  the  death  of  their  father,  had 
been  induced  for  a  sum  of  |50  to  consent  to 
receive  this  right  of  redemption.  The  No- 
tary, who  prepared  the  deed  without  the 
knowledge  of  B.  et  al,  returned  it  to  A.  tel- 
ling him  that  he  did  not  like  to  receive  the 
deed  because  he  believed  that  in  signing  it, 
B.  et  al,  made  themselves  heirs  of  Bv  B.  and 
besides  he  beUeved  that  if  B.  et  a),  knew 
that  in  signing  the  deed  they  accepted  the 
succession  of  their  father,  and  were  respon- 
sible for  his  debts,  they  would  jjot  sign. 
Another  notary  residing  at  a  distance  was 
sent  for  by  A.  to  whom  he  gave  the  deed  as 
prepared,  and  the  notary  then  w«pt  to  the 
residence  of  B.  et  al,  read  the  dMd  to  the 
parties,  and  without  any  explanation  what- 
ever passed  and  executed  the  dead  of  cession 
whereby  B.  etal,  became  responsible  for  the 
debts  of  their  father.  There  was  also  evidence 
that  B.  et  al,  had  done  some  conservatoi-y 
acts  and  acts  of  administration  for  their 
mother,  but  it  was  not  proved  that  in  any  of 
these  transactions  they  had  tt^ken  the  qua- 
lity of  heirs.  Held  that  the  acceptance  of  an 
insolvent  succession,  is  null  ftod  of  no  effect, 
when  it  is  the  result  of  deceit  and  corrupt 
practices,  artifices  and  fraud.  That  as  A.  in 
this  case  obtained  the  sigaitures  of  B.  et  al, 
to  the  deed  in  question  ojr  fraud  the  latter 
should  not  be  burdened  with  the  debts  of 
their  insolvent  father,  jkyotte  <fc  Boucher,  6 
L.  N.  26  &  3  Q.  B.  R.  133,  Q.  B,  1882,  &  9  S, 
e.  Rep.  460,  Su.  Ct,  IW3. 

II.  BiLM  obtainbb  by  fraud  may  be  void 
tvss  in  the  hands  of  a  transferee  befokb 
maturity. 

.'».  When  the  transfer  of  a  note  by  endor- 
sement is  made  before  maturity,  but  the 
evidence  siiows  that  the  note  was  obtained 
from  the  maker  by  fraud  and  that  the  holder 
was  aware  of  the  fraud,  the  case  does  not 
come  within  the  rule  laid  down  in  C.  C.  2287, 
(1)  the  onus  of  showing  that  he  is  in  good 
faith  falls  upon  the  holder.  Bilanger  et  Bax- 
ter, 6  L.  N.  413,  Q.  B.  1883. 

Ul.  Contracts  induced  by. 

6,  In  an  action  to  set  aside  an  inventory  and 

partage  on  the  ground  of  fraud Held  that 

the  fact  that  a  minor  was  represented  at  an 


IV.  In  transaction. 


8.  Action  to  set  aside  a  deed  of  transaction 
by  which  the  plaintiff  desisted  from  a  judg- 
ment ir.  her  favor  and  ceded  and  transferred 
to  the  defendant  all  her  rights  in  the  succes- 
sion of  her  brother.  Plaintiff  alleged  cruinte, 
error  and  fraud.  She  contended  that  she  was 
intimidated  by  her  husband,  who  was  on  the 
point  of  leaving  the  country  with  another 
woman,  into  passing  this  deed,  with  the  object 
on  his  part  of  procuring  for  hun  the  money  to 
run  off  with  the  other  person,  and  that  the 
money  w»b  not  paid  to  her  but  to  her  hus- 
band. Held  that  the  allegation  that  she  did 
not  get  the  money  was  disproved.  She  got 
the  money  and  gave  it  to  her  husband,  and 
haying  done  so,  she  could  not  have  the  deed 
set  aside  without  bringing  back  all  she  had 
received  under  the  terms  of  the  deed.  Char- 
lebois &  Charlebois,26  L.  C.  .1.378,  Q.  B.  1882. 

V.   Sale   AirNULLKD  for  does  not  avfuot 

HVPOTHKOS  OIVEN  IN  GOOD  FAITH  BY  PURCHASJSR, 

9.  The  question  was  whether  the  annulling 
of  a  sale  for  simulation  or  fraud  with  riesipfict 
to  the  rights  of  creditors  of  the  vendor, 
affected  the  hypothec  given  by  the  purcEaser 
to  a  lender  in  good  faith.  The  sale  i>y  P.  V.  to 
C.  N.  of  date  26th  May  1880.  was  annulled 
for  fraud  and  also  the  donation  of  date  SStili 
May  1880  by  C.  N,  toJ.  C.  A.  Should  .tfee 
hypothec  by  A.  to  R.  D.  who  was  in  goodTfaith 
suffer  the  same  fate  ?  It  was  so  held'by  tH* 
Court  below  according  to  the  maxim  rssoluto 
jure  dantis  resolvitur  jus  accpieniis.  Held 
that  the  annulling  of  a  sale  for  fraud  does  not 
invalidate  a  hypothec  gi/en  previously  by 
the  purchaser  to  a  lendei-  in  good  faith.  Nor- 
mandin  &  Kormandin,  ;j  L.  N.  250  &  27 
L.  C.  J.  45,  S.  C.  R.  1882. 


VI.  Sale  obtained  by, 

10.  A  sale  obtained  by  fraud  is  null  and  an 
action  in  rescission  will  lie  not  only  against  the 
person  onomitting  the  fraud,  but  against  the 
third  owner  in  good  faith,  to  whom  Art.  2083 
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C.  C.  (1)  does  not  apply.    Liqhthall 
Hen,  11  R.  L.  402,0.  C.  1882. 


vt.  Chri- 1 


FREEMASON. 
FREEMASON. 
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FRAUDULENT  PREFERENCE  See 
SECRETION. 

(1)  The  notice  received  or  knowledge  acquired 
of  an  unregistered  right  belonging  to  a  third  party 
and  subject  to  registration,  cannot  prejudice  the 
nghts  ot  a  subsequent  purchai>er  for  valuable  consi- 
deration, whose  title  is  duly  registered,  except  when 
such  ntle  is  derived  from  au  insolvent  trader.  2085 
C.  C. 


I.  To  KALSELY  CALL  A  PKRSON  WHO  IS  A  CAN- 
DIDATB  AT  AN  BLKOTION  IS  A  LIBBL. 

II.  The  plaintiff,  a  French  Roman  CaUiolic 
on  the  eve  of  an  election,  in  which  he  was  a 
candidate,  waa  falsely  charged,  in  the  defen- 
dant's newspaper,  with  being  a  freemason. 
The  charge  was  calculated  to  iiyure  and  did 
injure  the  plaintifit's  candidature.  Held  that 
he  was  entitled  to  damages  and  $400,  allowed. 
Lareau  Jb  La  Minerve,  6  L.  N.  156  and  2" 
L.  C.  J.  337,  S.  C.  1883. 
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WHO  IS  A    CAN- 
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GAMBLING  TRANSACTION, 


I.  Action  for  money  lbnt  in. 

II.  Attachment  ob  monet  due  for  bets. 
HI.  What  is. 

1.  Action  for  monbs  lenv  iw. 

1.  Le  demandeur  aprds  une  nuit  passee  a 
joner  aux  cartes  avec  le  def'endeur  et  un  tiers 
86  retira  dn  jeu  vers  las  sept  heures  du  matin. 
Quelques  instants  apres  le  defendetir  ayant 
pert^u  ce  qu'il  avait  d'argent  sur  lui  rit  etant 
endeite  de  $25  envers  le  tiers  se  leva  de 
table,  emprunta  dki  damandeuv  qui  6tait 
reste  dans  la  meme  appactement,  la  somme 
de  f50  tvvec  laquelle  il  paya  ae  qu'i)  avait 
empiunte,  il  continua  a  jouer  et  perdit  le 
rcste.  L'action  du  demandeur  fut  un  assump- 
iiit  pour  argent  pr6te.  Le  defendeur  plaida 
par  exception,  et  pretendit  que  c'6tait  une 
dette  de  jeu  qui  tombait  sous  I'article  1927 
C.  C.  et  que,  par  consequent,  le  demandeur 
n'avait  pas  d'action.  Held,  Qa'un  prSt  d'ar- 
gent fait  par  une  personne  qui  a  cesse  de 
jouer,  a  un  des  joueurs  qui  continue  peubctre 
recouvre  en  loi.  Que  toute  personne  qui 
n'est  pad  interessee  dans  lejeaestconsideree 
comme  tiers  auquel  Particle  1927,  C.  C.(li,  no 
s'applique  pas.  Amesxe  &  Laireille,  7  L.  N. 
;(26,  C.  C,  1884. 

II.  Attaohmbnt  ok  money  due  for  bht. 

2.  The  plaintiffs  were  judgment  creditors 
of  R.  H.  B.  P.  made  certain  bets  with  the 
garnishee  on  the  result  of  the  English 
Epsom  Derby,  which  he  won.  The  plaintiffs 
attached  the  amounts  so  due,  and  the  gar- 
nishee declared  in  Court  that  they  owed  the 
money  and  intended  to  pay  the  bete.  Held, 
that  a  judgment  creditor  has  the  right  to  seize 
in  the  hands  of  third  parties  the  amount  of 
bets  which  they  have  lost  to  the  defendant 
and  which  they  are  ready  and  willing  to  pay. 
McOibbon  &  Brand,  7  L.  N.  228,  S.  C.  1884. 

HI.  What  is. 

3.  A  sale  of  goods  for  future  delivery  ndroit- 
f  edly  made  without  any  intention  on  the  part 
of  the  seller  to  deliver,  or  on  the  part  of  the 
purchaser  to  receive  delivery  of,  and  on  tho 
understanding  that  the  parties  should  settle 
with  each  other  at  the  period  fixed  for  deli- 
very by  the  one  party  paying  to  the  other  the 
difference  between  the  price  of  sale  and  that 
which  mi^ht  prevail  at  the  period  fixed  for 
delivery,  is  a  mere  gambling  transaction  and 
therefore  illegal,  :.:;'l  and  void.  Shmc  ii  Car- 
(er,  26  L.  a  ,J  ,  131,8.  C,  1876. 


(1)  There  is  ao  riuht  of  aoiiou  tor  the  recoveiy  of 
money  or  any  other  thing  claimed  under  a  gamuig 
contradt  or  a  bet.  But  u  ihe  ruovmy  or  thing  have 
been  paid  by  the  loiiug  party,  be  oanuot  reooFer  it 
back  unlaw  fraud  be  provea.    1027  C.  C . 
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"  Where  a  person  had  transactions  with  a 
stock  broker,  for  the  purchase  and  sale  of 
stocks  on  his  account,  and  it  was  perfectly 
imderstood  between  the  parties  that  the 
operations  were  fictitious,  and  that  there 
would  be  no  delivery  of  the  stocks,  but  merely 

a  settlement  of  the  differences  of  prioe Held 

thst  this  was  a  gambling  transaction,  and 
tha',  the  consideration  of  a  cheque  given  to 
tha  broker  in  the  course  of  such  transactions 
was  illegal,  and  an  action  will  not  lie  to  reco- 
ver the  amount  thereof.  Fenwick  &  Annell, 
5L.N.  290,  S.  C.  188-_*. 

5.  A  customer  deposited  money  with  a 
broker  to  be  used  as  "margin'  in  buying  stock 
for  speculative  purposes.  No  deUvery  of  the 
stock  so  purchased  was  intended,  the  bro- 
ker's instructions  bwing  to  realize  as  soon 
aa  a  small  protit  could  be  made.  In  conse- 
quenoe  of  a  declination  in  value,  and  the 
margin  being  thereby  exhausted,  the  broker 
at  one  tim«  sold  stock  at  a  less.  Hid,  that  no 
action  would  lie  by  or  against  the  broker.under 
such  circumstances,  the  contract  being  a 
gaming  contract.  Allison  &  McDouqall,  27 
L.  C.  J.  355  and  6  L.  N.  93,  S.  C.  I883,'&  Mae- 
T'ougall  -f;  JJemers,  (1)  S.  C.  (t  Q.  B.,  1886. 


GAME  LAWS. 


I.  Act  conoebnino  .S'ee  Q.  45  Vict,  Cap  13 : 
AND  Q,  47  Vict  Cap  25 ;  and  Q.  48.  Vict  Cap  12. 


GAOLS. 

I.  Employment  op  prisoners  See  C.  4849 
Vict,  Cap  81. 

II.  Maintenance  of  See  Q.  46  Vio,  Cap  15. 


GARDIEN— /See  GUARDIAN. 


GARANTIE—See  SURETYSHIP. 


GAS. 


IxapkOTiON  OF  See  C.  47.  Vict,  Cap.  155  anw 
C.  48-49  Vict,  Cap  69. 
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GIFTS--.><    DONATION 


(I)  Uanported. 
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HI  GOOD  WILL. 

GIRLS, 

I.  Protkotion  oj'    See   ORIMINAJ.  LAW 
orrsvcKt  aoalnst  tuk  pbiwoii. 


GOODS. 

I.  Salb  of  See  SAJ^E. 

GOOD  WILL. 

I.  INCLUDES  TRAliK  MARK. 

IT.  Jalb  of. 

I.  l^Cr.UDKS  TRADE  .MARK. 

6.  Oa.se  of  Thompson  &  Mackinnon.  (II  Dio. 

n*  « 'loo'i^'"'"®'*  *"  Appeal.  26  L.  C.  J.,  321. 
vi(.  Ii.  ioo2. 

II.  SaI/E  of 

7.  The  defendant  sold  to  the  plaintiff,  by 
deed  ot  date  February  5,  ]  880,  a  certain  stock 
in-trade  and  business  which  he  had  been  carry 
mg  on,  together  with  the  property  in  which 
It  was  situated,  and  among  other  things  stip- 
ukted  as  follows :    5o.  Le  dit  J.  J.  sous  une 
p^ahijde  quinze piastres  courant pour  cha- 
que  infraction,  promet  et  s'engage  &  ne  point 
temr  d  son  compte  soit  magasin,  hangard  ou 
comptoir,  en  la  paroisse  de  Sie-Jeanne  de 
^ettvtlle,  en  autant  et  aussi  longtemps  que  le 
dit  M.  T.  B.  tiendra  magasin  dans  la  maison 
et  autres  bdtisses  que  le  dit  M.  J.  J.  lui  vend 
cejour,  cependant  il  sera  loisible  au  dit  M. 
J.  J.  de  vendre  de  lafarine  aux  marchands  et 
boulangera  de  Ste- Jeanne  de  Neuville  ou  des 
autres  paroisses,  de  commercer  sur  les  bois  de 
c  rde,  de  le  vendre  d  qui  que  ce  soit  d  Ste- 
JeaPMede  Neuville,  et  au  casoU  il plairait  au 
dttM.  J.  J.  de  payer  Vachat  de  son  bois  de 
eorde  par  us  moyens  de  bans  il  sera  alors 
°f''i9^/t»'«ngage  d  les  envoy er  au  magasin 
au  Oit  U.  T.  B.,pourvu  que  ce  dernier  lui paie 
une  commission  semblahle  et  aussi  eieoie  qne 
celle  pay4e par  les  autres  marchands  du  lieu. 
TTie  defendant  set  his  brother  in  law  up  in 
business  in  premises  immediately  opposite 
the  former  ones  jn  which  the  plaintiff  now 
was,  and  drew  <Mi*him  the  bons  or  orders  for 
goods  m  paymerfhpf  his  cord  wood,  instead  of 
on  the  plaintiff,  who  had  gone  into  partner- 
ship with  another.  .ffeWthat  the  clause  quoted 
did  not  contain  a  sale  of  the  goodwill,  and 
plaintiff  having  entered  into  partnership  with 
•mother,  the  defendant  was  under  no  obliga- 
tion to  send  the  new  firm  his  business.    Ber- 
trand  d-  Julien,  7  Q.  L.  K.  268,  S.  C.  R.  1881. 

8.  Action  for  breach  of  cnntrat't  ^UiY>»  ^„l 

ofsaleofgopdwiUofthe  business.    Tho  de- 

endant  by  deed  of  ;a!e  of  date  11  th  March, 

1 88 A  been  then  a  flock  manufacturer,  sold 

with  promise  ol' warranty  to  plminijift'  qertfiin 
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I  ffi^lfrn^"  ^°  '^®  ^^^^'y  of  defendant  No. 
I  564  William  street,  together  wif-.  ,ue  good- 

^}.-  Z^  business  of  wool  flock  iwanufecturinK, 
which  defendant  had  carried  on  &  some 
time.  The  consideration  was  $4,000.  It  was 
well  understood  between  the  parties  that  the 
defendant  should  not  on  any  account  for  the 
space  ot  five  years  from  date  of  deed  enter 
mto  the  manufacture  of,  or  sale  or  business 
or  be  interested  m  wool  flock  to  the  detri- 
ment and  injury  of  said  plaintiff.  The  com 
plaint  WU.S  that  since  the  said  date  the  defen- 
Oant  had  continued  to  manufacture  flock  to 
the  damage  of  plaintiff.  The  pretension  of 
the  defendant  was  that  he  had  neither  sold 

nnfa'".*""^''^'"''?'^. ^°''^  ■  ^  •  Tli>>  article  ma- 
nufactured by  defendant  was  obtained  by  a 
prO|^s8  different  from  that  producing  flock  ; 
i.  The  article  produced  by  defendant  was 
™fPOf  d  of  different  elements  ;  3    It  was 

than  flock  ;  5.  It  served  an  entirely  diffe- 
£itFX'^,J'T  ^^'^-     '^«  deiendant 

shoddt  nt«  ^*'°'^'''?'^,^"°°^^*"«  «••  o^rded 
snoddy  are  two  articles  rp^^emblins  each 
other  a  great  deal,  and  that  m  paS  thTm 
from  hand  to  hand  it  is  difficult  to  distiguish 

that  the  article  produced  by  the  defendant 
comes  from  the  article  produced  by  £nlS' 
tiff,  and  that  defendant  cannot  produce  h?s 
article  call  it  woolbatts  or  what  you  pleas^ 
wHhout  producing  the  article  m  J?  by  S-' 
tiff,  the  business  of  which  and  the  good  f" 

0  urn  ""Vfr  ^^'V.  -^^^endan  t!or  a  sum 

01  *4,ow.  The  Court ,  therefor^  thinks  that 
heactionofpl^-ntiffis  well  foundef    ct 

telh  S  dooper,  fi  L.  N.  202,  S.  C,  1883. 
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GBEFPIER-5«f  PKOTHONOnBY. 

i.  Dk  Substitution,  see  SUBSTITUTION, 
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aUARDIAN. 
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GUARANTEE— See  ACTION  en  oa- 
RANTiE,  SURETYSHIP,  WAR- 
RANTY. 


GUARDIAN. 

I.  Duties  of. 

II.  Fees  of. 

^  I.  Liability  of. 
1 V .  Rights  of. 

I.  Duties  of. 

9.  A  guardian  who  has  left  the  effects 
seized,  in  the  possession  of  the  defendant 
will  be  held  responsible  for  them,  even  ;f 
they  have  been  disposed  of  in  the  interval 
by  authority  of  justice,  in  a  case  against  a 
person  other  than  the  defendant,  but  resi- 
ding with  him.  Courville  &  Bourdrias,  28  L. 
C.  J.  165,  S.  C,  R.  1883. 

10.  And  a  guardian  who  produces  the  ef- 
fects seized  will  be  liable  for  their  deterioration 
or  any  damage  caused  to  them  by  his  fault 
during  his  guardianship,  and  will  not  be  dis- 
charged therefrom,  unless  he  makes  good  to 
the  plaintiff  the  value  of  such  deterioration. 
Ibid. 

II.  A  guardian  of  goods  seized  in  execu- 
tion is  not  guilty  of  contempt  ot  Court  for 
having  refused  to  comply  with  an  interlocu- 
tory judgment  appointing  a  new  guardian 
and  ordering  him  to  deliver  the  goods  seized 
to  such  new  guardian,  when  before  service 
upon  him  of  such  judgment  the  first  guardian 
has  been  served  with  a  number  of  saisie  ar- 
rets, ftfter  judgment  attaching  these  goods  in 
his  hands.  Merchants  Bank  of  Canada  &  The 
Montreal  P.  <fc-  B,  Railway  Company,  6  L.  N. 
229,  S.  C.  R.  1883. 

11.  Fees  op. 

1 2.  Where  an  official  guardian  was  appointed 
and  afterwards  the  defendant  obtained 
permission  to  appoint  a  voluntary  guardian 
in  his  place,  and  served  an  order  on  him  to 
deliver  up  the  things,  which  he  refused  to 
obey  OTthout  being  first  paid  his  fees  a  rule 


for  contempt  was  made  absolute  against  him. 
Durocher  &  Sarault,  7  L.  N.  96,  S.  C.  1884. 

13.  A  guardian  furnished  by  the  defendant 
is  not  entitled  to  fees,  and  cannot  be  taxed  for 
them  on  the  proceeds  of  the  sale.  Whitehead 
&  Dubeau,  10  Q.  L.  R.  162,  8.  C.  R.  1884. 

III.  Liability  op. 

14.  A  guardian  who  has  not  received  regu- 
lar notice  of  the  day,  hour,  and  place  of  sale 
is  not  in  fault  for  not  producing  the  effects 
when  called  upon  to  do  so,  and  where  he  in- 
vokes such  excuse  at  the  time  of  sale,  though 
insufficient  if  he  has  received  notice,  it  cannot 
■be  made  the  found  ition  of  a  condemnation 
to  imprisonment,  iu  default  of  producing  the 
things  or  paying  the  money.  McManamy  & 
Boisclair,  10  Q.  L.  R.  134,  S.  C.  R.,  1884. 

IV.  Rights  of. 

15.  The  plaintiff  was  appointed  guardian 
of  certain  moveables  on  the  defendant  in  a 
cause.  An  opposition  having  been  filed  by 
the  wife  of  the  saisi  all  the  things  were  sold 
by  her  pending  the  opposition.  Some  of  them 
having  been  purchased  by  the  present  defen- 
dant. The  guardian  himself  was  cognizant  of 
the  sale  of  the  things  and  assisted  in  deliver- 
ing them,  supposing  that  the  opposition 
would  be  maintained.  The  opposition  having 
been  on  the  contrary  dismissed  the  guardian 
was  called  upon  to  produce  the  things  and 
then  took  a  revendic  tion  to  recover  them 
from  the  purchaser.  Held,  distinguishing 
the  case  from  Moisan  &  Roche  (1),  that  the 
guardian  could  not  recover.  DuperrS  &  Du- 
mas, 8  Q.  L.  R.  333,  S.  C,  1882. 

16.  A  guardian  of  moveable  property  un- 
der seizure  cannot  prevent  the  sme  of  the 
things  until  he  is  paid  his  fees  of  guardian- 
ship. Monette  &  V Amour,  12  R.  L.  418,  C.  C, 
1883. 


GUNPOWDER. 

I.  Storage  op,  see  LICENSE  LAW, 


(1)  II  Dig.  346.14. 
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363        HABEAS  CORPUS. 

^  HABEAS  CORPUS 

I.  In  civil  oases, 

II .  RiOHT  TO. 

I.  In  orviL  cases. 


I.  A  wnt  of  habeas  corpus  will  lie  to  libe- 
rate a  defendant  arrested  under  a  writ  of 
capias  where  want  of  jurisdiction  in  the 
Court  issuing  the  writ  of  capias  or  of  author- 
ity to  the  bailliflf  to  make  the  arrest  ap- 
pears upon  the  face  of  the  proceedings.  Mc- 
Neice  &  Ross.  9  Q.  L.  R.  C4,  S.  C  ,  1882. 

II .  RiOHT  TO. 

2.  The  Court  of  Queen's  Bench  has  no  re- 
visory power,  except  by  way  of  appeal,  over 
the  proceeding  of  the  Superior  Court,  and  it 
cannot,  on  an  application  for  habeas  corpus 
examine  into  proceedings  of  the  Superior 
Court  in  order  to  see  whether  a  warant  com- 
mitting a  person  to  jail  for  rebellion  a  justice 
in  a  civil  suit,  requires  hmi  to  pay  in  order 
to  get  his  discharge,  a  sum  greater  than  he 
was  condemned  to  pay  by  a  judgment  of  the 
Superior  Court.  Pollock  Exp.  >  L  N  "Q^ 
and2.Q.  B.R.60.Q.  B.,1881.     ■''■'*-~^'^ 

3.  The  Court  cannot  interfere  on  a  writ  of 
habeas  corpus  with  the  question  of  costs. 
Joiies  Exp.  1.  Q.  B.  R.  100  Q.  B.,  1881. 

.u  1  ^u'^  ^^  ^  warrant  of  commitment  shows 
that  there  was  a  conviction  the  Court  will 
not  grant  a  habmn  corpus  for  a  mere  omis- 
hion  or  delect  in  the  recital  in  the  commit- 
ment otthetei-ms  of  conviction,  unless  the 
conviction  is  brought  before  the  Coyrt  by 
means  of  certiorari  or  it  is  shown  why  this 
cannot  be  done.   lb. 

5.  A  girl,  aged  15,  was  placed  in  the  house- 
hold of  a  farmer  by  the  manager  of  the 
Knowlton  Distributing  Home.  "  Soon  after- 
wards the  naaager  applied  for  a  writ  of  7ia- 
heas  corpus  an  order  to  procure  the  restora- 
won  of  the  |5rl  to  her  charge.    The  farmer, 
by  an  amended  return  to  a  writ,  declared 
that  he  did  not  detain  the  girl,  who  was  at 
iberty  to  go  where  she  pleased.    Tlie  girl 
lierself,  when  examined  by  the  Judge,  stated 
tbat  she  was  happy  and  contented  where  she 
was,  and  would  prefer  remaining  there  to  re- 
turning t£>  the  Home.    No  specific  reasons 
were  stated  in   support  of  the  application 
except  that  it  was  ibr  the  wel&re  and  bene- 
lit  01  the  child  that  she  should  be  removed, 
and  that  the  famssr  with  whom  she  had  been 
placed  was  about  hi.  go  to  the  United  States, 
the  latter  statement  was    contradicted  by 
affidavit.    Held,  that  under  the  circumstan- 
ces the  Court  would  not,  on  a  writ  of  habeas 
eorpus,  the  object  of  which  is  the  protection 
Of  personal  liberty,  make  any  order  of  a  na- 
ture to  exert  coercion,  hnt  would  lov.-o  ths 
xiipn-  to  tollow  her  own  inclination  "in  the 
«  f^^Qo^*^*'"''  *  ^^cConnell.  5  .L.  N.  386. 

6.  The  petitioner  applied  for  a  habeas  corpus, 
uegmg  that  the  petitioner  isinformedand  has 
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every  reason  to  believe  that  a  warrant  for  his 
apprehension  as  a  fugitive  has  been  issued  in 
the  district  of  Montreal  and  has  been  entrust- 
ed lor  execution  to  the  high  constable  of  the 
chstnct,  Mr.  A.  B.    That  petitioner  has  been 
detained  in  custody  at  the  city  of  Quebec, 
since  the  thirty-first  ultimo,  en  two  separate 
unJounded  charges  of  having  brought  stolon 
money  into  Canada.  That  petitioner  is  advised 
that  he  has  a  right  to  be  brought  under  the 
said  warrant  of  apprehension,  as  a  fugitive, 
before  any  one  of  your  honors  who  is  author- 
ized to  act  judicially  in  extradition  matters 
at  the  city  of  Quebec,  where  petitioner  now 
IS,  and  that  the  said  warrant  should  com- 
mand and   ho  is  informed  does  command 
the  said  high  constable  for  the  district  of 
Montreal,  charged  with  the  execution  thereof 
to  bring  your  petitioner  before  the  judge  who 
issued  the  said  warrant,  or  some  other  judge 
under  the  E.xtradition  Act  1877  to  bo  further 
dealt  with  according  to  law  ;  that  your  peti- 
tioner has  not  committed  any  oft'ence  against 
the  laws  of  Canada,  and  ho  is  advised  and 
believes  that  ho  has    not   committed  any 
offence  lor  which  he  can  be  la\vfully  extra- 
dited or  suiTendered  to  the  United  States  of 
America  as  a  fugitive  from  justice.  Held  that 
under  the  circumstances  that  the  law  may  be 
imperative  on  the  Judge  to  grant  the  writ, 
and  that  the  oflicer  charged  with  the  warrant 
was  bound  to  return  it  before  the  .Judge  as 
soon  as  the  writ  was  served  upon  him.  Eno  exp. 
10  Q.  L.  R.  177,  S.  C.  1884. 


HABITUAL  DRUNKARDS. 

I.  License  law  amended  with  respect  to. 
see  Q.  48  Vic,  Cap.  8.  ' 


HARBOUR  COMMISSIONERS. 

I.  Powers  op. 

7.  Action  to  revendicate  a  quantity  of  wood 
The  defendants  pleaded  that  the  wood  had 
been  p  aced  on  the  wharves  under  their  con- 
trol and  as  it  obstructed  the  thorouehfai-e  thev 
had  removed  it  as  authorized  by  their  by-laws 
Nos.  42  &  43,  and  clauned  a  right  of  retention 
tor  theu-  disbursemen'i  untU  the  payment 
thereof.  Held  that  by  the  evidence  there 
was  an  undoubted  obstruction  and  the  defen- 
dants had  a  right  to  remove  it.  Plea  main- 
tamea.  i>.lteth&  The  Harbour  Commissioners, 
4  L.  iV.  2,  S.  C.  and  126,  S.  C.  R.  1880. 


aA.:  dOE  DUES. 
I.  Right  TO  ^'tahi-aoe. 


8.  Question  rg  to  whether  tho  owner  of  a 
Wharf  to  which  a  \  essci  is  moored  but  the  carga 
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HORSES. 
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of  which  is  deliverfld  irt.o  lighters  (and  not 
on  the  wharf)  is  entitled  to  wharfage  as  well 
us  to  moorage.  Tho  defendant,  master  of  the 
Czar,  a  vessel  engaged  at  Liverpool,  by  char- 
ter party  to  carry  500  tons  of  salt  to  Quebec, 
and  there  deliver  it  on  to  lighters  at  such 
wharf  as  should  be  indicated  by  the  con- 
signees wassuedfor  seven  days  moorage  at 
$6.25,  and  wharfage  of  503  tons  of  salt  at  1  ',i 
cents  per  ton.  Defendant  offered  $37.50.  being 
moorage  for  six  days  and  for  the  rest  pleaded 
that  he  was  not  liable  to  pay  wharf  on 
cargo  which  did  not  touch  the  wharf,  and 
that  in  any  case  the  wharfage  was  payable  by 
the  owner  of  the  cargo  and  not  by  the  boat.  The 
evidence  as  to  a  custom  of  trade  that  the 
boat  should  pay  both  was  conflicting.  Held 
in  Review,  revorxing  the  judgment  of  the 
Superior  Court,  that  wharfage  was  not  due 
on  a  cargo  transferred  to  lighters  and  not 
delivered  on  the  wharf,  and  that  a  custom  of 
trade  to  the  contrary  to  be  binding  should  be 
uniform,  universal,  known  and  established 
by  long  usage.  Forest  &  Berenstein,  8  Q.  L.  R. 
262,  S.C.  R.,  1882. 


HEIRS-.%e  SUCCESSION,  WILLS. 

I.  Action  by  for  Shark  v  ctKiASCBD  Com- 
munity. 

II.  Pleading  in  actiov  .■:  ■; , 

I.  Action  by  fok  share  o.<'  tinued  Com- 
munity. 

S.  In  an  action  against  the  second  husband 
of  Plaintiff's  mother,  after  the  death  of  the 
latter,  for  a  division  of  the  property  of  the 
continued  community Held  that  in  conse- 
quence of  tho  failure  of  the  mother  to  make 
an  inventory  of  the  property  of  the  commu- 
nity, which  had  existed  between  her  and  their 
father,  who  died  on  the  14th  June  1832,  intes- 
tate leaving  the  plaintiffs,  then  minors,  as 
his  heirs  at  law,  and  her  remarriage  with 
defendant,  without  a  contract  of  marriage  on 
the  19th  March  1840,  a  tripartite  community 
of  property  was  formed  between  defendant, 
the  mother  and  the  fjlaintiffs;  Almour  vs. 
Ramsay,  26  L.  C.  J.  167,  S.  C,  1881. 

10.  And  the  inventory  made  by  the  defen- 
dant, after  the  death  of  his  wife,  although 
made  ostensibly  of  the  community  between 
him  and  his  wife,  was  a  good  and  legal  inven- 
tory of  the  triparte  community,  notwithstand- 
ing, there  was  not  really  any  property  belong- 
ing to  the  first  community.    lb. 

II.  And  the  fact  that  the  plaintiffs  had  not 
up  to  and  at  the  time  of  the  making  of  the 
inventory,  made  any  demand  of  continuation 
of  community,  did  not  prevent  their  making 
such  demand  by  the  action ,     76. 

11.  Pleading  in  action  by. 

12.  Petitory  action  claiming  a  quarter  of 
the  property  described  as  belonging  to  the 


heir  of  her  father.  Defendant  pi  xdiQC  that 
he  had  acquired  all  the  property  oi  plaintiff's 
mother,  who  had  sold  it  to  him,  one  half  aa 
belonging  to  her,  and  the  other  half  as  tutrix 
to  tho  plaintiff  and  her  brother ;  that  the 
plaintiff's  mother  was  since  tlead,  and  the 
plaintiff  was  bound  to  guarantee  him  in  the 
possession  of  tho  property.  Plaintiff  answered 
that  she  had  renounced  the  succession  of  her 
mother,  and  defendant  replied  specially  that 
Plaintiff,  on  the  contrary,  had  meddled  in 
the  succession,  and  had  appropriated  some 
of  the  property  of  the  succession,  and  tho 
renunciation  was  consequently  without  effect. 
He  also  demurred  to  the  answer  of  plaintifl' 
on  the  ground  that  the  renunciation  should 
have  been  set  up  in  the  declaration,  -vnd  not 
by  special  answer.  Held,  dismiosmg  the 
demurrer,  that  the  plaintiff  was  not  obliged 
to  set  up  her  renunciation  of  the  succession 
and  the  special  answer  was  perfectly  good. 
Guay  J:  Caron,  7  Q.  L.  R.  217,  S.  C,  1881. 


HIGH  SEAS. 

I .  Trial  op  crimes  committed  on,  see  CRI- 
MINAL LAW, 


HIGHWAYS— 5e«  MUNICIPAL  COR- 
PORATIONS, ROADS. 


HIRE— 5«  LEASE. 

I.  Of  work,  see  MASTER  AND  SERVANT. 


H0LIDAYS-5ee  VACATION. 

HOMESTEADS. 

I.  Provision  for,  see  Q.  45  Vict.,  Cap.  12. 


HOMOLOGATION. 

I.  Of  report  of  distribution.  See  DISTRI- 
BUTION. 


HOESES. 

I.  Disease  in. 

II.  Liability  for  accidents  to  in  stalls, 
see  DAMAGES. 


•i 


(SERVANT. 


See  DISTRI- 


357  HYPOTHEC. 

I.  Diseases  in. 

13.  In  a  case  arising  out  of  tlio  sale  o! 
horse,— fleW,  that  rot  or  ticls  in  a  liorse,  cons- 
titutes a  Dice  redhibiloireand  a  breach  of  war- 
ranty._  Drolet  i£  Laferriire,  12  R.  L.  359  q,. 
B.,  1879. 

14.  And  the  disease  called  tactisse  consti- 
tutes a  »tc<!  redhibitoire.  Gosselin  d-  Briaebois, 
12R.L.  366,  .S.C,  1879. 

15.  But  the  disease  called  boitiire  inter- 
mttente  is  not  a  vice  redhibitoire.  Lenoir  ct 
Mandeville,  12  R.  L.  369,  C.  C,  1880. 


HYPOTHEC. 


Ill 
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HOUSE  OF  COMMONS. 

1.  Act  TO  PRoviDR  kor  the  appolvtment  of  a 
Deputy  Speakkr,  see  C.  48-49,  V/ct.,  (.Iap.  1. 
^  II.  Representation  i.\,  see    C.    45,    Vict. 


HOUSES. 

Lease  and  hirk  of,  see  LESSOR  AXD  LES- 
SEE. 


HUSBANDS.— 5efi  MARRIAGE,  &c. 
L  Liabiutv  of  when  carrying  on  business 

IN  NAME  of  wife. 

16.  A  capias  was  issued  against  the  defen- 
dant, B.  F.  B.,  on  the  ground  of  secretion.  It 
was  alleged  that  the  defendant  had  been 
doing  business,  at  St.  Johns,  P.  Q.,  under  the 
name  of  B.  &  Co.,  and  had  made  promissory 
notes  in  the  name  of  the  said  firm,  on  which 
there  was  i.  balance  due  of  $704.67  that  he 
had  secreted  his  effects,  &c.  The  defendant 
in  his  petition  to  quash  the  capias,  denied 
the  nmkmg  of  the  notes,  but  did  not  produce 
any  affidavit  to  show  that  the  signature  was 
forged.  He  pretended  that  he  was  merely 
acting  under  a  power  of  attorney  from  the 
registered  firm  of  B.  &  CV  A.  H.  who  consti- 
tuted the  registered  firm  of  B.  &  Co.,  was 
examined,  and  stated  that  she  signed  the 
notes,  and  that  the  signatures  were  in  her 
own  handwriting,  ffeld,  that  the  person 
registered  as  the  firm  of  B.  &  Co.  was  merely 
a,prStenom,  for  the  defendant,  who  was  the 
actual  owner,  of  the  business.  Capias  main- 
tained.  Graham  &  Bennett,  6  L.  X.  298,  S.C. 

HUISSIERS— 5ee  BAILIFFS. 


III.  Cannot  be  transferred  from  one  claim 

TO   ANOTHER. 

IV.  Dei.aissemest. 

V.  DiSOHAROB  OP. 

^'\.  Illegal,  registration  op. 

VIL  Liability  of  Legatee  for. 

VI n.  Liability  of  Tiers  dete.vteur. 

IX.  Misrei'iiesent.\tio.vs  in  ,See  DAMAGES. 

A.    Un  I'ROPERTY  transferred. 

XI.  Priority  of. 

XII.  Proceedings  underwhen  ownership  is 
uncfutain. 

XIII.  Proof  ..  i.vencv  op  mortgagor, 
AlV.  Kegistp 

XV.  Rights  oi        kitor. 

Xyi.  Rights  of  tiers  dJcte-vteurs. 

XVII.  What  is. 

I.  Action  on. 

17.  In  an  action  in  declaration  of  a  hypo- 
thec against  the  tier!<  d^tentetirnt  au  immo- 
veable property  tlio  defendants  pleaded 
that  when  they  purchased  they  wore  shown 
a  statement  between  their  immediate  ven- 
dor and  plaintitt;  which  plaintiff  had  acknow- 
ledged to  be  correct  and  had  signed,  and 
which  shoved  a  balance  duo  of  $  1 442,43  and 
which  had  since  been  paid.     Held  on  demur- 

n^'^r.  T°  ,^'',j?g''Of'  plea._Z)u6«c  &  Kidston. 
7  Q.  L.  R.  43,  S.  C,  188] . 

18.  And  in  another  case — Held  that  in  a 
hypothecary  action  it  is  not  necesaaiy  to  spe- 
cifically allege  but  it  is  necessary  to  jjrove 
that  the  person  creating  the  hypothec  was 
proprietor  and  had  the  power  to  grant  the 
mortgage.     Union    Bank   &    Nutbrown,    10 


I    IN    ITALLS, 


HYPOTHEC. 

1.  Action  on. 

ii.  by  a  person  tvhose  title  is  afterwards 
annulled. 


Q.  L.  R.  287,  S.  C,  1884. 

n.  By  a  person  whose  title  is  afterwards 
annulled. 

19.  The  question  was  whether  the  annull- 
ing of  a  sale  for  simulation  or  fraud  with  res- 
pect to  the  rights  of  creditors  of  the  vendors 
affected  the  hypothec  given  by  the  purchaser 
to  a  lender  in  good  faith.    The  sale  bv  P 

^\\°p-o^'-  "^'^''^^  26th  May,  1880,  was  an- 
nulled tor  fraud,  and  also  the  donation  of 
date  28th  May  1880,  by  C.  N.  to  .J  C 
A.  Should  the  hypothec  by  A.  to  R.' 
D.  who  was  in  good  faith  suffer  the 
same  fate  ?  It  was  so  held  by  the  Court 
below  according  to  the  maxim,  resoluto 
jure  dantis,  resolvitur  jus  accipientis.  Held 
that  the  annulling  of  a  sale  for  fraud  does 
not  invalidate  a  hypothec  given  previously 
by  the  purchaser  to  a  lender  in  good  faith  ' 
Normandin  &  Normandin,  5  L.  N.  250  and 
27  L.  C.  .1.  45.  S.  C.  R.,  1882. 

III.  Cannot  be  transferred  from  one  claim 

TO  another. 

20.  In  1859  N.  B.  gave  toF.G.  three  obliga- 
tions with  hypothec  on  the  property  sold  in 
the  cause  and  in  1870  transferred  to  him  in 
payment  among  other  things  of  these  obliga- 
tions constituted  rents  due  to  him  by  diffe- 
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rent  persons  amounting  to  88  annualljr  or  a 
capital  of  $1468.  By  this  latter  deed  G.  re- 
served the  rights  of  hypothec  previously 
gi-anted  and  renewed  them  to  guarantee  the 
payment  of  the  constituted  rents.  In  1878, 
G.  sold  the  rents  to  tlie  defendants  for  $1347 
payable  in  $200  cash  and  annual  payments  of 
$200,  foi'  which  ho  transferred  to  defendant 
also  the  hypothecary  rights  he  had  acquired 
against  N.  B.  In  the  meantime  N.  B.  had 
given  to  defendant,  in  consideration  of  a  life 
rent,  the  very  property  he  had  thus  hypothe- 
cated. G.  died  and  the  property  was  sold  in 
the  hands  of  defendant.  The  certificate  of 
tlie  registrar  returned  as  duo  the  hypothecs 
which  N.  B.  had  given  to  (r.  and  as  they  were 
prior  to  tho  rights  of  N.  B.  for  his  hfe  rent 
the  prothonotary  collocated  the  executors  of 
G.  who  took  all  that  was  remaining  after  tho 
payment  of  the  preferential  claims  and  left 
nothing  to  B.  for  his  life  rent.  B.  contested 
the  certificate  on  the  ground  that  the  hypo- 
thec which  he  had  given  to  G.  were  not  a 
guarantee  of  the  price  of  tho  rentes,  for 
which  he  had  only  that  given  subsequently 
by  the  defendant,  and  as  the  property  had 
in  the  meantime  passed  to  defendant  the 
executors  of  G.  could  only  rank  after  hun  B. 
Held,  that  a  hypothec  cannot  be  transferred 
to  a  later  claim  to  the  prejudice  of  interme- 
diate creditors.  Dorval  &  Bourajsa,  8  Q.L.  R. 
218,  S.C,  1882. 

21.  And  where  on  the  constestation  of  a  collo- 
cation it  appeared  that  the  contestants  trans- 
ferred to  the  plaintiff  collocated  certain  hypo- 
thecary claims  without  reserving  or  men- 
tioning the  priority  which  they  set  up  for 
other  claims  retained  by  them,  the  effect  of 
which  was  to  lead  the  plaintiff  to  beheve  that 
the  claims  so  transferred  to  him  would  rank 
first.  Held,  under  article  2048  C.  C.  (1)  that 
contestants  had  forfeited  their  right  of  pre- 
ference. McGall  &  Bonacina,  5  L.  N.  215, 
S.  C,  1882. 


sant  was  sworn  as  curator,  as  well  an  other 
objections  against  the  appointment  of  the 
defendant.  Held,  that  although  the  d^lais- 
sement  leaves  the  delaissant  the  right  to 
resume  the  property  at  anytime  before  the 
sale  on  paying  the  plaintiff  suing,  and  also 
the  right  to  receive  any  surplus  that  the  sale 
of  the  land  may  produce,  after  the  payment 
of  the  legal  claims,  yet  that  the  delaissant 
cannot  be  considered  a,  ISgiiimecontradicteur 
in  any  proceeding  to  bring  the  property  to 
sale,  and  a  creditor  having  a  judgment 
against  the  delaissant  ought  to  cause  it  to  be 
loclared  executory  against  the  curator  before 
causing  the  real  estate  dilaisst  to  be  seized. 
Couture  &  Foumier,  7  Q.  L.  R.  27,  S.  C.  R.. 
1880. 

V.    DiSCHAROG  OF. 


IV.  Delaisse.ment. 

22.  Opposition  alleging — that  tho  defendant 
having  been  sued  hypothecarily  as  the  d4ten- 
teur  actuel  of  the  lot  of  land  seized  in  this 
cause  made  a  d£laissement  in  due  course  of 
law  ;  that  tho  opposant  was  appointed  curator 
to  the  delaissement  so  made ;  and  that  by  rea- 
son of  the  premises  the  proceedings  for  the 
sale  of  the  said  lot  on  the  part  of  the  present 
plaintiff  ought  to  have  been  taken  against  the 
opposant  as  curator  to  the  delaissement,  and 
not  against  the  defendant  who  had  made  the 
delaissement.  Plaintiff  contested  on  the 
ground  that  it  did  not  appear  that  the  oppo- 


(1)  The  creditor  who  expressly  or  tacitly  consents 
to  the  hypothecation  i7i  favor  of  another  of  the  imiuo- 
vps!-)-"  hypr.thc.-^iiti'i!  t.-.  !tir,i!r-!f,  is  •lepmed  tr.  have 
ceded  to  the  latter  his  preference,  and  in  such  case, 
an  inversion  of  order  takes  place  between  these 
creditors,  to  tlie  extent  of  the*'  dpective  claims  ; 
but  in  such  manner  oa  nc>;  '  f;reiudice  intermediate 
creditors,  if  there  be  any.    2(ji8  C.  C. 


2?.  R.  sold  to  appellants  a  piece  of  real 
estate.  They  paid  a  portion  of  the  price,  leav- 
ing $20,000  secured  on  the  property,  payable 
in  ten  years,  with  interest.  This  balance  R. 
gave  to  McOill  College,  and  appellants 
accepted  the  transfer.  Appellants  then  sold 
the  immoveable  to  B.,  who  bound  hunself 
personally  to  pay  the  debt,  and  the  property 
remained  hypothecated  to  secure  the  debt. 
B.  then  exchanged  the  property  with  the 
Seminary  for  another  property ;  and  as  the 
property  coming  fri/m  appellants  was  mrrt- 
gaged  as  well  for  the  balance  of  the  orip '.nal 
price  (the  $20,000  made  over  to  McGi\  Col- 
lege) as  for  the  extra  price  B.  agi-eed  lo  pay, 

B.  hypothecated  to  the  Seminaiy  the  property 
they  gave  him  in  exchange.  B.  then  sold  to 
S.  the  property  he  had  acquired  from  the 
iSeminary.  The  Seminary  became  parties  to 
the  last  deed,  and  discharged  B.  of  his  per- 
sonal liability  to  them,  and  accepted  S.  in  his 
stead.  Subsequently  the  rights  of  McGill 
College  devolved  on  one  C.  who  notified 
the  seminary  of  the  transfer.  Interest 
on  the  $20,000  fell  due,  and  as  it  was  not  paid 
by    any    of   the    parties    personally   liable, 

C.  sued  the  Seminary  hypothecarily.  The 
Seminary  paid  tho  debt,  and  were  subro- 
gated in  the  rights  of  C.  They  then 
sued  the  appellants  who  pleaded  as  an 
answer  to  the  demand  the  discharge  of  B.  by 
the  Seminary.  The  question  was  as  to  the 
effect  of  this  discharge.  Held  that  the  action 
of  the  Seminary  should  be  maintained.  Re- 
ford  A  Les  Ecciesistiques  du  Siminaire  de 
Montreal,  6  L.  N.  27,  &  27  L.  C.  ,J .  1 ,  Q.  B ,  1 882. 

VI.  Illegal  registration  or. 

24.  The  plaintiff"  purchased  a  property  in 
the  parish  of  Boucherville,  on  the  21  st  Octo- 
ber 1879,  and  on  the  29th  registered  his  deed. 
On  tho  14th  August  1880  the  defendant  regis- 
tered a  hypothec  which  he  claimed  to  have 
on  the  propoity.  Held  that  the  defendant 
was  liable  to  pay  to  plaintiff  $240  damages 
caused  thereby  and  that  the  registration  was 
null  and  void  and  ordered  to  be  erased,  Dai- 
gneault  &  Demcrs,  26  L.  C.  J.  126,  S.  C.  1881. 
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VII.  Liability  of  leqatee  for. 

25.  Action  by  the  transferee  of  a  liypothec, 
granted  to  one,  J.  P.,  deceased  on  an  immo- 
veable property  in  the  City  of  Montreal, 
against  the  executors  of  the  Estate  of  the 
mortgagor  also  deceased,  the  mortgagor  by 
will  bequeathed  the  property  hypothecated 
to  the  appellants  as  legatees,  by  particular 
title  and  the  executors  being  sued  on  the 
mortgage,  were  protested  b/  the  heirs,  not 
to  pay  the  mortgage  out  of  the  general  es- 
tate, notwithstanding  a  clause  in  tiie  will  by 
which  they,  the  executors,  were  directed  by 
the  testator,  to  first  pay  all  his  just  debts  &c. 
The  executors  thereupon  called  in  the  parti- 
cular legatees,  en  garantie.  Issue  that  the 
particular  legatees  took  the  legacy  subject 
to  the  incumbrance  upon  it,  and  that  they 
and  not  the  general  legatees,  were  liable  for 
the  hypothec  in  question.  Held  that  under 
Arts,  741,  875,  889.  C.  C,  (1)  the  particular 
legatees  were  liable.  Harrington  &  Corse.  26. 
L,  C.  J.,  79.  Q.  B.  1882. 

26.  But  reversed  in  Supremo  Court,  a  inn- 
jority  of  the  Court  holding  that  the  univer- 
sal legatees  were  liable,,  where  tiie  burden 
was  not  expressly  thrown  on  the  particular 
legatees  by  the  terms  of  the  will.  ii.  9.  S.'  C. 
Rep.  412  Su.  Ct.,  1883. 

27.  But  in  another  case.  ,ffeZrf.-Que  le  lega- 
taire  particuUer,  en  I'absence  do  demande 
de  reduction  par  lea  cr§ancier8  du  testateur, 
n'est  ni  tenu,  ni  oblige  au  paiement  des  det- 
tes  de  celui-ci,  pas  meme  de  celles  dues  par 
hypotheques  sur  les  immoubles,  a  lui  legues, 
et  que  le  legataire  universel,  est  seul  tenu  et 
oblige  au  paiement  des  dites  dettes.    Penis- 


son  &  Penisson  9  Q.  L.  R.  122.  Q.  B.,  188,3. 

28.  Et  que  le  legataire  partlculier  qui  paye 
I'hypoth^que  grevant  Timmeuble  qui  lui  a  ete 
legu6,  est  subroge  de  plein  droit  aux  droits 
du  creancier  qu'il  a  paye.  lb. 

VIII.  Liability  OF  Tiers  Detenteur. 

29.  The  holder  of  a  property  against  which 
proceedings  were  taken,  and  which  was  dis- 
troyed  by  fire  pending  the  proceedings,  would 
be  held  liable  for  the  loss  unless  he  can  prove 
unavoidable  accident  as  in  the  case  of  a  lessee. 
Pilon  &  BrunetU,  12  R.  L.  74,  S.  C,  1881 . 

IX.  Misrepresentations  in,  see  DAMAGES 
FOR  False  Imprisonment. 

X.  On  Property  transferred. 

30.  In  May  1868,  one  H.  R.,  gave  a  mort- 
gage on  a  property  which  he  never  possessed 
as  owner,  but  only  as  occupant  by  permission 
of  the  Crown,  in  virtue  of  a  location  ticket 
which  he  shortly  afterwards  transferred  to 
tbs  auteur  of  lespondent.  Held  that  the 
hypothec  was  worthless,  but  even  if  it  was 
vafid,  it  was  prescribed  by  a  counter  posses- 
sion in  good  faith  of  upwards  of  ten  years. 
Pacaudi  Rickahy,  1  Q.  B.  R.  311,  Q.  B.,  1881. 
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31.  The  plaintiff  was  the  universal  legatee 
of  her  husband  who  by  deed  of  7  May,  1872, 
sold  the  immoveable  in  question  to  one  D. 
from  whom  it  was  acquired  by  the  defendant. 
On  the  31st  December,  1872,  D.  hypothecated 
the  property  in  favor  of  contestant  niul  the 
hypothec  was  registered  on  the  same  day. 
The  sale  from  plaintiff's  husband  to  D.  was 
not  registered  until  l.-)th  September,  1879. 
Plaintiiis  were  collocated  in  prelerence  to 
contestant,  that  is  to  say,  the  vendors  claim 
under  the  sale  of  May,  1872,  registered  I5tli 
September,  1879,  was  preferred  to  the  hypo- 
thec granted  and  registered  the  31st  Decem- 
ber, J  872.  Contestants  claimed  that  the 
bailleur  defonds  claim  of  the  plaintiffs,  not 
having  been  registered  within  thirty  days,  and 
the  hypothec  of  contestant  having  been  regis- 
tered first,  the  latter  sliould  be  preferred. 
Held  following  Pacaiid  <fc  Constant  (1)  that 
until  the  registration  of  the  vendor's  claim 
the  purchaser  was  not  in  a  position  to  grant 
a  hypothec,  and  consequently  the  vendor's 
claim  must  be  preferred,  though  registered 
after  the  thirty  days.  Chretien  &  Cloutier, 
7Q.  L.  R.  81,S.C.,  1881.  ' 


Xri.  Proceedings   under 
.siiii-  IS  i;xoertain. 


WHIRB     OWNBR 


32.  The  plaintiff  having  a  privileged  claim 
for  arrears  of  assessments  on  lot  593,  St.  Ann's 
Ward,  Montreal,  commenced  proceedings  by 
petition  for  its  sale  under  ai-ticle  900  C.  C.  P. 
(2)  alleging  that  they  had  done  all  diligence 
to  find  the  owner.  Defendant  came  in  as 
owner  and  clahued  the  land,  alleging  that  he 
had  always  been  the  known  owner  of  it  and 
was  so  named  in  the  Hvre  de  renvoi  of  that 
ward.  The  Court  founil  this  to  be  so  and 
that  the  City  having  made  their  requMe  in 
chambers,  instead  of  the  Court,  the  proceed- 
ings vvere  null.  Ci'y  of  Montreal  Jc  Loignon, 
4L.  N.  386,  S.  C,  (881. 

XIII.  Proof  OF  iNsorvENOY  of  mortoaoor. 

33.  Contestation  of  the  collocation  for  the 
amount  of  a  mortgage  granted  by  defendant 
April  28,  1880.  The  bank  contested  the  col- 
location on  the  giound  that  at  the  date  of  the 
mortgage  defendant  was  notoriously  insolvent. 
Held,  that  though  defendant's  position  about 
that  tune  was  doubtful,  the  proof  of  notorious 
insolvency  was  insufficient.  La  Banque  Jar. 
ques-Cartier  &  Meunier,  4  L.  N.  213,  S.  C., 


(1)  IIDig.  650.51. 

(2)  When  the  owner  of  »n  hvpotlier ati-d  immn. 
veable's  uiikuowu,  or  uncertain,  the  creditor,  to 
whom  the  capital  or  two  years  of  the  interest ,  (or 
two  yeaw  of  anears  of  any  constituted  or  other  rent) 
secured  liy  such  hypothec  is  due,  may  present •  peti- 
tion  totlifi  Sui)erior  Court  praying  for  the  sale  of  such 
Uumoveable.    900  C.  C.  P. 


,;. 
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XIV.  Registration  of. 

34.  The  defendant  by  mairiage  contract 
undertook  to  hypothecate  the  first  land  he 
might  acquire,  to  secure  to  his  wife  the 
amount  of  down  stipulated  in  the  marriage 
contract .  He  acquired  land,  and  a  creditor 
registered  a  judgment  against  the  property. 
Subsequently  notice  was  given  to  the  Regis- 
trar by  the  defendant,  that  he  had  bought 
this  land  with  a  view  to  subject  it  to  a  hypo- 
thec for  the  amount  of  the  wife's  dower. 
Held,  that  the  notice  created  no  hypothec 
whatever,  and  the  wife's  claim  to  priority 
over  the  judgment  creditor's  registered  claim 
was  rejected.  Parham  &  Margchal,  6  L.  N 
54,  S.C.,  1882. 

3;').  Where  the  widow  of  the  late  seignior 
of  Lachenaie  was  collocated  on  the  report  of 
distribution  of  the  proceeds  of  a  part  of  her 
late  husband's  estate  for  moneys  coming  to 
her  under  her  marriage  contract  and  to  se- 
cure which  the  said  property  was  hypothe- 
cated— Held  that  the  registration  of  such 
hypothec  after  the  publication  of  the  notice 
of  deposit  of  said  cadastre  was  valid  and  pre- 
served the  hypothec  so  created.  Chisholm 
&  Pauze,  26  L  C.  J.  J  62,  S.  C,  1882. 

XV.  Rights  op  creditors. 
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36.  The  appellants  being  hypothcary  cre- 
ditors of  the  defendant  on  whom  the  immo- 
veable in  question  was  sold  filed  an  opposition 
for  payment  in  which  they  setup—the  sale  of 
the  property  by  one  D..  to  defendant ;  a  hypo- 
thec from  defendant  to  them  ;  that  the   sale 
to  defendant  was  made  with  warranty  against 
incumbrances  and  that  in  good  faith  he  had 
made  improvements  on  the  property  to  the 
extent  of  $3000,  that  at  the  time  of  the  sale 
to  defendant  the  property  was  subject  to  ros- 
pondants  claim  for  whicli  defendant  was  not 
personally  liable,  and  they  the  appellants  had 
ft  right  to  exercise  the   claim  of  their  debtor 
for  improvements  in  default  of  his  doing  so. 
They  then  prayed  for  a  ventilation,  and  for  a 
collocation  on  account  of  the  amount  due 
under  the  obligation,  on  the  sum  to  be  esta- 
blished by  the  ventilation  as  the  amount  of 
the  additional  value  given  to  the  property  by 
the  improvements.  Held,  reversing  thejudg- 
ment  of  the  Court  below  and  maintaining 
the  opposition,  that  the  opposants  were  enti- 
tled to  rank  for  the  claim  of  their  debtor,  tm- 
der  the  circumstances,  even  though  unregis- 
tered.   Compagnie  deprit  et  credit  Fancier 
&  St.  Germain.  26  L.  C.  J.  39  and  1  Q.  B.  R 
192.  Q.  B.,  1881.  ^ 

37.  Where  the  holder  of  ail  hypothecated 
immoveable  is  personally  responsible  for  the 
debt,  it  is  no  bar  to  a  direct  action  against 
the  debtor  that  the  creditor  has  previously 
obtained  a  judgment  en  declaration  d'hypo- 
tb.Aqiic,,  ".indcr  which  the  debtor  has  aban- 
doned the  immoveable  ;  even  though  the  pro- 
perty has  not  been  discussed,  and  the  credi- 
tor can  recover  by  direct  action  the  costs 


occurred  in  the  hypothecary  action,  as  weU 
as  his  debt.  Newton  &  Oruse,  6  L.  N.  107,  S. 
0.  1883. 

38.  A  hypothecary  creditor  may  invoke  the 
prescription  required  by  his  debtor  as  to  muni- 
cipal  taxes,  notwithstanding  the  renunciation 
of  the  debtor.  Les  Commismires  d'Ecole  de 
St-Henri  &  Desmarteau,  6  L.  N.  82,  S  C  'u- 
1882.  ,.■'-.  n 

39.  A  hypothecary  creditor  is  entitled  to 
ask  for  a  ventilation,  where  it  appears  that  by 
taxing  a  number  of  lots  en  bloc,  the  taxes  due 
on  a  much  larger  extent  of  property  were 
imposed  on  a  portion,  the  proceeds  of  which 
are  being  distributed.  lb. 

40.  Action  to  recover  the  amount  of  a 
hypothec  for  $882,  with  interest.    The  credi- 

ia'An^'f'',^""^^/®'.'  ensured  the  property  for 
«800,  had  paid  the  premiums,  and  the  pro- 
perty having  been  destroyed  by  fire  had 
received  the  insurance  money.  Held  that 
he  was  bound  to  credit  the  defendants  with 
the  amount  of  the  insurance  money,  less  the 
amount  paid  in  premiums.  Archambault  d- 
Lamire,  5  L.  N.  294  &  2  Q.  B.  R.  97.  &  or 
L.  C.  J.  236,  Q.  B.,  1882.  ' 

41.  Creditors  who  ask  for  the  separation  of 
an  undivided  property  preserve  their  pri- 
vilege only  by  registration  of  their  rights 
withm  six  months  of  the  death  of  the  debtor 
according  to  Art.  2066  C.  C.  Pangman  d- 
Pauze,  12  R.  L.  440,  S.  C,  1883.         ^    "  *  "^ 

42.  One  G.,  having  obtained  from  R.  a  deed 
ot  sale  of  the  latter's  property,  borrowed  mo- 
ney from  plaintiff  and  in  security  gave  him  a 
hypothec  on  this  property.  The  deed  of  sale 
was  subsequently  set  aside  as  being  radicaUv 
null  by  judgment  i.^.  -  suit  brought  by  R 
against  G.,  but  to  whi ,  as  not  a  party,  and 
R.  again  came  into  p  ^n  of  his  property. 
No  proof  was  adduLftu  .,  this  case  to  esta- 
blish as  against  Plaintiff  that  the  sale  from 
R.  to  G.  was  null,  and  the  defendant  merely 
hied  a  copy  of  the  deed  and  a  copy  of  the 
judgment  m  the  case  ofi?.y.  (7.,  pronouncintr 
the  validity  of  that  deed.  Jugi,  que  le  debi- 
teur  CO  represente  pas  le  creancier  hypo- 
thecaire  dans  lea  instances  relatives  aux  bieii  ^ 
hypothequps,  et  que  la  rescision  prononcee 
coiitre  le    premier  n'est   pas    chose    jueee 

t^i:i^:^-k'S'  ^^-^^'^^-^ 

XVI.  Rights  of  tibrs-detextece. 


43.  In  an  action  against  a  tiersdetenteur 
by  a  hypothecary  cvedxtor.— Held  foUowine 
Matte  &  Laroche,  that  the  terms  of  Article 
20/2  (I)  of  the  Civil  Code  as  to  the  rights  of 


(1)  "The  holder  against  whom  the  hyjwthecary 
iflttoii  IS  hrr.!!ght  may  also  demand  that  tue  sun-eu- 
der  which  he  may  be  ordered  to  make,  be  subject  to 
his  privilege  ot  being  paid,  what  has  been  expanded 
upoii  the  immoveabK.  either  by  himself,  or  by  such 
of  the  iiersous  from  whom  he  derives  his  claim  as  are 
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thetiers-dStenteurfor  expenses  and  improve- 
ments were  restricted,  and  referred  only  to 
necessary  expenses  and  improvements  of 
value.  Bricault  <fc  Bricault,  11  R.  L.,  63,  S.  C. 
1881. 

44.  The  tiers  cUienteur  who  has  made  im- 
provements on  the  immoveable  hypothecated 
cannot  remove  them  after  the  judgment  er. 
diclaration  (thypothique  if  by  his  title  he  is 
charged  with  the  hypothec  and  obliged  to 
pay  the  debt.  Soci4te  de  construction  de 
Montreal  &  Desautels.  1.  Q.  B.  R.  183.  Q.  B. 
1881. 

45.  But  an  owner  whose  property  is  sold  at 
the  suit  of  his  personal  creditors  has  a  right 
to  take  out  of  tho  proceeds  of  the  sale  as 
against  the  hypothecary  creditors  the  im- 
provements and  expenses  he  has  made  du- 
ring his  possession,  and  with  regard  to  them 
must  be  considered  as  a  tiers  d4lenteur.  Com- 
pagnie  deprStei  Cridit  Fancier  &  St.  Ger- 
main, 1.  Q.  B.  R.,  192,  anil  26  L.  C.  J.  39.  (I  B. 
1881. 


I  46.  The  defendant,  in  making  an  abandon- 
I  ment,  reserved  buildings  constructed  by  him 
on  the  property  after  the  plaintiff"  got  hi« 
mortgage.  Held,  that  the  reservation  had 
no  effect,  and  that  the  removal  by  defendant 
of  the  buildings  while  the  property  was  under 
seizure,  was  a  deterioration  within  C.  C.  P., 
646.  (1)  Gailloux  &  Bureau,  7  L.  N.  90,  Q.  B., 
1884. 

XVII.  What  is. 

47.  Where  two  parties  exchanged  two  lots 
of  land  in  the  following  terms  :  "  Lesquelx 
"  morceaux  de  ierre  sus-icliang£s  resteront 
"  garants  I'un  de  V autre  de  la  somme  de  quinze 
"  cents  piastres  tel  qu'il  est  ditsage  en  fait 
"  cP^change."  fleZi  on  contestation  of  a  report 
of  distribution  to  be  a  good  hypothgque  for 
that  amount  on  the  lot  given  in  exchange. 
Caya  &  Trust  &  Loan  Company  of  Canada, 
I  Q.  B.  R.  10,  Q.  B.,  1880. 


not  personally  bouml  to  the  jmyineutof  the  hypothe- 
cary debt,  the  wliole  iu  ooufonnity  with  tlie  iiiles 
contained  in  the  title  of  ownership,  and  with  interest 
from  the  day  when  such  expenditures  were  liquid- 
dated.    2072  C.  C. 


(1)  The  judgmeut  debtor  cauuot  uor  can  any  other 
person  cut  timber  on  the  property  seized,  or  iu  any 
manner  deteriorate  the  same,  on  pain  of  being  im- 
p,  I'soned  for  a  term  not  exceeding  six  mouths,  under 
,i  rule  of  Court  or  the  order  of  a  judge  in  vacation. 
C.  C.  P.  646. 
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IMBECILES. 


ILLEGAL  ARREST. 
1.  Damaoks  for,  see  DAMAGrES. 


ILLEGAL  ASSOCIATIONS. 

I,  Proceedings  against,  see  COMPANIES. 


ILLEGAL  SEIZURE. 

I.  Damaoe.s  for,  see  DAMA(iES. 


ILLEGITIMATE  CHILDREN. 

I.  Custody  of. 

1.  To  an  action  by  a  mother  as  tutrix  for 
aliment.s  against  the  defendant,  father  of  the 
child,  the  defendant  pleaded  that  the  plain- 
tiff was  married  and  witbthe  authorization  of 
her  husband  in  consideration  of  the  sum  of 
$361.74  had  discharged  him  from  all  respon- 
sibility for  its  future  support,  and  also  that  as 
father  of  the  child  he  was  entitled  to  the  pos- 
session and  custody  of  it.  Held,  that  in  our 
law  the  authority  of  a  father  and  mother  of  a 
natural  child  is  absolutely  equal,  and  when 
necessary  the  courts  have  discretionary 
authority  in  such  matters,  and  may  give 
the  custody  to  the  one  or  the  other  of  them, 
as  their  conduct  and  circimistances  may  seem 
to  justify.  Cotidb  Denault,  10  Q.  L.  R.  115, 
S.  C  R.,  1884. 


IMBECILES. 

I.  Liability  for  support  of. 

'.'.  La  demanderesse,  ayant,  en  vertu  des 
dispositions  sus  mentionnees  etde  cellessus- 
transcrites,  paye  au  Gouvernement  $65.18 
pour  la  pension,  k  I'asile  des  alienes  de  Beau- 
port,  pendant  I'annee  1882,  d'O.  B.,  fils  de  la 
defenderesse,  lui  en  reclame  le  rembourso- 
ment  par  Taction  en  cette  cause.  Ija  dgfen- 
deresse  a  nie  le  droit  d'action  de  la  deman- 
deresse, et  a  plaide  qu'elle  6tait  incapable  de 
payer  une  pension  a  son  fils  et  qu'elle  a, 
avant  Taction,  oflFert  a  la  demanderesse  de  lui 
rembourser  annuellement  132.59.  Jugi.  que 
le  recours,  que  Tacte  de  Qu6bec,  4.3-44,  Vic, 
cap.  14,  donne  aux  municipalites  centre  las 
parents,  obliges  &,  la  pension  et  a  Tentretien 
des  ahfinfis,  pour  la  moitie  qu'il  les  oblige 
dc  payor  au  Gouvernement  de  la  pension, 
dans  les  stiles  des  alifin^s  qui,  avant  leur 
internat,  avaient  eu,  pendant  six  mois,  leur 
residence  dans  les  limites,  ne  leur  confere 
pas  un  droit  nouveau,  et  ne  fait  que  subrogor 
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les  municipalites  aux  droits  des  aliln^s  contre 
ceux  qui  leur  doivent  des  aiments.  Corp.  de 
I'Ancienne  Loretle  v.  Voiier,  y  U.  L.  K.  282. 
C.  <;.  1883.  ./    '       *  > 

3.  Que  dans  le  ens  oft  le  tribunal  n'oblige- 
rait  le  debiteur  des  aliments,  qu'il  recevoir 
dans  sa  demeuro,  k  noun'ir  et  a  entretenir 
Tali^ne,  la  municipalite  ne  pent  pas  recou- 
vrer  plus  que  la  valeur  de  cette  prestation  en 
nature.    76. 

4.  Quo  1(>  debiteur  dos  aliments  ne  pent 
j)as  opposer  a  la  municipalite,  ((ui  a  paye  au 
fiouvernemont,  la  pension  d'un  alien§,  que 
celui-ci  n'avuit  pas  leside  <lans  ses  limites 
pendant  les  six  mois  precedant  immediate- 
ment  son  internat  dans  un  asile.  lb. 


IMMEUBLES. 

I.  Possession  of,  see  IMMOVEABLES. 


IMMORAL  CONTRACTS- 
TRACTS. 


-See  CON- 


IMMOVEABLES. 

I.  .\ttaciiment  op  before  Judoment. 

II.  Kiuiits  of  Possessor  in  bad  faith. 

III.  Title  to. 

I.  Attachment  of  bekore  .Iudoment. 

5.  Immoveables  cannot  be  attached  before 
judgment,  under  C.  C.  P.  834,  (1)  Corbeil  & 
Charhonneau,  4  L.  N.  277  &  13  R.  L.  .316. 
8.  C.  R.,  1881.  ' 

6.  Remarks  of  Johnson,  .1 .,  in  the  judgment 
in  Corbeil  &  Charbonneau,  maintaining  » 
seizure  of  real  estate  before  judgment  as 
above.  4  L.  N.  60,  S.  C,  188). 

II.  Rights  of  Po.ssessor  in  bad  Faith. 

7.  Petitory  action  to  recover  two  pieces  of 
land.     Question    as   to    the    improvements 


(1)  A  creditor  has  a  right  before  obtainingi  judg- 
ment to  attach  ihe  \good»  and  effect»i,o(  his  debtor. 
In  the  case  of  the  dernier  ^quipeur.  (2)  In  aU'cases 
when  as  plamtiff,  he  produces  an  affidavit  establish- 
ing :  that  the  defendant  is  personally  indebted  to 
him  ma  sum  exceeding  five  dollars,  that  the  defen- 
dwit  absconds  or  is  immediately  about  to  leave  the 
mviuce,  or  is  secreting  or  is  about  to  secrete 
his  property,  with  the  intent  to  defraud  this 
creditors,  and  the  plaintiff  in  j)articular  ;  or  that  the 
defendant  is  a  trader,  that  he  is  notorioulv  insolvent, 
tliiit  he  has  refused  to  arrange  with  his  creditors,  or 
to  make  an  asaignmeut  to  them,  or  for  their  benefit, 
and  that  he  still  carries  on  his  business,  and  in  either 
case,  that  the  deponent  verily  believes,  that  without 
the  benefit  of  the  attachment  the  plaintiff  will  lose 
his  debt  or  sustain  damage.  884  C.  C.  P. 
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claimed  by  tli.-  (tefendant  in  possession. 
Held  that  the  pof  tosor  in  bad  faith  is  entitled 
to  set  off  the  cost  ol  necessary  improvements 
against  the  claim  for  rents,  issues  and  profits 
received  by  him  during  his  possession.  As  to 
improvements  not  necessary,  the  j)roprietor 
has  the  option  of  keeping  then*  upon  paying 
the  value  or  of  permitting  the  possessor  to 
remove  them,  which,  however  he  may  do 
only  where  tlioy  ciui  l.o  removed  without 
iiyury  to  the  land.  }t^righl  d-  Wright,  6  L.  N. 
U6,  .S.  C.  R.,  IS83.  »    ,         1. 

III.  Title  to. 

8.  To  a  petitory  action  to  recover  posses- 
sion of  a  lot  which  had  Ijuen  in  defendant's 
possession  for  upwards  of  twenty  years  under 
a  title  granted  him  by  mistake  in  description. 
and  which  he  held  in  good  faith  during  that 
time,  believing  it  to  be  his  proper  lot,  and 
made  considerable  improvements  on  it  up  to 
the  tunc  the  action  was  biouj;lit  by  the  plain- 
tiff, his  neighbor,  claiming  it  as  his.  Held 
reversmg  the  judgments,  final  and  interlocu- 
tory of  the  Court  l)elow,  that  considering  the 
good  faith  of  the  defendant,  the  time  he  had 
liad  the  lot  in  his  possession  and  the  improve, 
ments  he  had  made  on  it,  that  the  action 
should  h?ve  been  dismissed.  Lareau  <t  Dunn, 
7  L.  N.  218,  Q.  B.,  1884.  ' 
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VIII.  Under  capias,  see  CAPIAS,  miNo 

STATEMENT. 

IX.  With  maku  labor. 

III.  Alimentary  allowance. 

9.  The  petitioner,  a  bailiff,  veas  in  gaol  for 
contempt  of  account  in  selling  goodi  under 
seizure  in  spite  of  opposition  filed  to  the 
seizure  and  an  order  from  the  prothonotary 
to  suspend  proceedings.  He  asked  for  aii 
alimentary  allowance  under  C.  C.  P.  790  (I) 
and  supported  the  application  by  an  affidavit 
that  he  was  not  worth  |5().  Held  following 
Cra^np  &  Coquereaii  (2)  and  Verviette  &,  Fon- 
taine I3|  that  such  a  case  did  not  come  under 
the  article  of  the  Code.  Leroux  it  Deslau- 
Tiers,  12  R.  L.  298  <t  4  L.  N.  256.  S.  C.  1881 
and  Mathieu  k  Tremblay,  4  L.  N.  299,  S.  c! 
1881. 

IV.    CONTRAIXTE  PAR  CORPS. 


IMPENSES-^e  HYPOTHEC,  IM- 
PROVEMENTS,  LEASE,  IMMO- 
VEABLES, Etc.     • 


IMPERIAL  A1?MY  ACT. 

.  /•  r^PP'-'^'ATioN  or.  in  Ca.vada,  see  MILITIA 
-LAW, 


IMPOETS. 

L  CosToji  DCES  ON,  see  CUSTOMS. 


IMPRISONMEXT 

I.  Act  TO    AUTHORIZE    THE   TRANSFER    OF   PEI- 
•ONERS  FROM  ONE  GAOL  TO  ANOTHER  ON   CERTAIN 

CONDITIONS.  C.  47  VicT.,  Cap.  37. 

II.  Act  TO  PROVIDE   for  the  employment 

WITHOUT    THE    WALLS   OF    THE   COMMON    GAOL   OP 
PRISONERS  SENTENCED  TO  BE  IMPRISONED  THEREIN 

C.  4849,  Vict.,  Cap.  81. 

III.  Alimentary  allowance, 

IV.  CONIRAINTE  FAR  CORPS. 

V.  For  CONTEMPT. 

VI.  Of  PERSONS  SEVENTY  YEARS  OF  AGE. 

VII.  Term  of. 


10.  On  a  rule  for  contrainte  par  corps 
against  a  fol  adjudicataire  to  compel  pay- 
ment of  the  loss  occasioned  by  a  resale  of  the 
property.  Held  that  neither  personal  service 
of  the  rule  where  the  motion  had  been  per- 
.sonally  served  nor  a  description  of  the  pro- 
perty were  necessary.  Delisle  ct  Souche  <t 
Souche,  26  L.  C.  .J.  162,  S.  C.  R.  1881 . 
.  J 1-.  Demand  iov  contrainte  par  corp^against 
judicial  sureties  contested  on  the  ground 
that  there  had  been  no  commandement  de 
payer  and  that  the  four  months  delav  had 
not  expired.  Held  that  there  had  been  com- 
mandment to  pay  by  the  seizure  and  sale  of 
moveables  under  execution,  while  the  four 
months  delay  only  applied    to  tutors  and 

OQQ*c'"'^"?o*^**'*"^*-  ''^"/"•««  &  Sauve,  4  L.  N. 
*-t^  Jj  o.  0.  1881. 

12.  Imprisonment  of  a  defendant  con- 
demned to  contrainte  par  corps  for  default  of 
paying  the  amount  of  a  judgment  should 
take  place  in  the  district  where  the  defen- 
tendant  resides,  and  not  in  the  district  where 
the  judgment  was  rendered.  Lacoste  &  Cos- 
tagne,  11  R.  L.  337,  S.  C.  1882. 

13.  Contrainte  par  corps  does  not  lie 
against  a  tiers  saisi  who  having  declared  to 
owo  nothing  to  defendant  has  been  con- 
demned on  contestation  to  return  a  piano 
which  he  purchased  from  defendant  in  fraud 
of  the  creditors  or  pay  the  value,and  neglects 

1882  ^°'  '"*  **  ^"^^^  ^  ^'  ^'  ^-  ^^^'^-  ^' 

14.  There   is    no    right    of  hnprisonment 

agamst  the  holder  of  an  immoveable  who  has 

been  condemned  to  give  up  possession  of  it 


(1)  Any  person  thus  imprisoned,  may  upon  peti- 

,,r„  Is  r?*^  °\^°  *  •'"''««'  previous^  seJred 
upon  the  creditor,  and  accompanied  with  an  affidavit 
tliat  he  is  not  worth  fifty  dollars  obtain  an  order, 
commanding  the  creditor  to  pay  liim.  as  an  aUmen' 
tary  allowancp,  during  the  penref  of'  h'^;  imnriaoa- 
meut  not  less  than  seventy  cents,  and  not  exceeding 
one  dollar  per  week.  79  C.  C.  R  *."<:oui»k 

(2)  II.  Dig.  364-11. 

(3)  II,  Dig.  364.10. 
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V,    FOK  CONTEMPT. 

19.  A  defendant  who  under  pretence  of 
desiring  to  make  a  settlement,  induces  a 
bailiflf  charged   with   a   writ  of  execution 


and  render  an  accoina  booauHe  lie  has  not 
product'd  his  account  within  the  delay  fixed 
by  the  Court.  Crowley  &  Chrilien,  11  R.  L. 
375,  S.  C.  1882. 

15.  Where  damage.^  had  been  rendered  tori 

injures  personnelles Held  following  liarthe 

<t  Dagy,  (11  Dig.  .366-21,)  that  contrain/e  par  ; 
corp.i    might    be    obtained    on    application  | 
Kubsequent  to  judgment,  though  not  asked 
for  by  the  declaration  and  that  for  a  sum  less 
than  2()()  Iwres.     Ouellette  .(■    Vallih-en,   2<) 
L.  C.J.  391,  (J.  C.  1882. 

16.  Where  a  defomlant  and  a  guardian 
were  ordered  by  a  judgment  in  revendica- 
tion  to  deliver  to  the  plaintiff  the  goods 
seized  in  the  cause  and  refused  to  do  so,  and 
ft  rule  issued  against  them,  to  which  the  de 
fendant  pleaded  that  the  rule  hafl  not  been 
preceded  by  a  motion  nor  had  he  had  been 
called  upon  to  show  cause  why  the  rule 
uhould  not  issue,  nor  was  he  in  any  case  lia- 
ble to  contrainte  par  corps  in  the  premises, 
and  the  gardien  answei'ed  to  the  same  effect. 
Held,  discharging  the  rule  as  to  the  defen- 
dant without  costs  an<l  eontirming  it  against 
the  guardian.  Watzo  d:  Labelle.  26  L.  C.  J. 
121.  C.C,  1882. 

17.  Le  demandeur  ayant  obtenu  jugement 
centre  la  defenderesse  et  pris  execution,  elle 
g'est  opposee  a  la  saisie  en  fermant  les  por- 
tes  <le  sa  maison  et  refusant  de  les  ouvrir.  Le 
demandeur  a  alors  obtenu  contre  elle  une 
contrainte  par  corps,  qu'il  a  fait  executor,  le 
12  septembre  dernier  par  I'apprehension  de 
la  defenderesse  et  sa  livraison  an  gardien  de 
la  prison  de  ce  district  ou  elle  est  detenue  de- 
puis.  Elle  a  presente  deux  requetes,  une 
pour  les  aliments  auxqiiels  I'article  790  du 
Code  de  Procedure  donne  droit  au  debiteur 
incarcere  qui  ne  possedo  pas  de  biens  au 
montant  de  $50  et  I'autre  pour  son  elargisse- 
mont  fondee  sur  ce  qu'elle  avait  fait  cession 
et  abandon  de  ses  biens.  Jugi,  —  Que 
la  contrainte  par, corps  n'est  qu'un  mode 
d'execution  des  jugements  :  Que  le  rebel  a 
la  justice,  qui  n'est  quo  contrainte  par  corps 
jusqu'au  paiement.  a  droit  a  des  aliments  ; 
Que  la  cession  de  biens  faite  par  le  contraint 
par  corps  ne  lui  permet  pas  d'etre  libere, 
avant  I'expiration  de  quatre  mois  accordes  au 
creancier  pour  la  contester.  Coti  &  Ver- 
mette.  9  Q.  L.  R.  340.  S.  C,  1883. 

18.  JugS. — Que  la  condamnation  par  corps, 
pour  torts  personnels,  est  laisse  a  I'arbitrage 
du  tribunal,  qu'elle  ne  peut  etre  prononcge 
que  lorsque  les  dommages  accordes  se  mon- 
tent  a  $16.63J  ou  plus,  et  4  mois  apres  la  si- 
gnification au  defendeur  du  jugement  qui  les 
accorde,  et  que  son  execution  ne  pent  etre 
ordonnee  que  15  jours  apres  le  jugement  qui 
la  prononce.  Nysted  &  Darby  son .  9  Q.  L.  R, 
322.  S.  C,  1883. 


agains  thim  to  refrain  from  making'a  seizure, 
and  accompany  him  to  the  plaintiff  for  that 
I)urpose,  and  in  the  interval  removes  a  por- 
tion of  his  go.ids,  is  in  contempt  of  <,'ourt,  and 
will  bo  ordered  to  bo  imprisoned  until  the 
whole  amount  is  jmid.  Ross  A  O'Learv,  6 
L.  .\.  173.  .S.C,  1883. 

VI.  Ok  phrso.ns  skventy  years  of  aob. 

21).  Where  a  jiersftn  had  been  committed 
for  milking  away  with  his  goods  to  evade 
execution  against  them — Held  that  ho  was 
liable  to  imprisonment  though  over  seventy 
years  of  age.  Jinns  d:  O'Leary.  6  L.  N.  241, 
and  27  L.  C.  J.  220  S.  (".,  1883. 

VII.  Term  or 

21.  On  an  application  for  a  writ  of  habeas 
corpus — Held,  that  the  general  rule,  that  the 
period  of  imprisonment  in  pui'suance  of  any 
sentence  commences  on  and  from  the  day  of 
passing  such  sentence  does  not  sutler  excep- 
tion where  the  defendant  is  allowed  to  go  at 
large  after  sentence  without  bail  and  there- 
fore where  a  defendant  was  allowed  to  go  at 
largo  until  the  teim  of  the  sentence  had 
expired  her  commitment  subsequently  wns 
held  to  be  illegal.  Gervais  exp  6  L.  ISf.  116 
Q.  B.  1883. 

22.  In  a  similar  case  the  commitment  was 
h(ild  good  as  the  term  had  not  expired  when 
it  was  made.  Renault  Exp.  6.  L.  N.  121.6.  B. 
1883. 


IX.  WiTir 
Cai-.  31. 


II.4UU   Labour   see  C.    44.    Vu 


23.  The  license.  Act  of  Quebec  in  so  far  as 
it  imposes  a  penalty  of  i-  -  jrisomnent  with 
hard  labor  is  unconstit-  •  .•!  %l.  Collopy  & 
The  Corporation  of  Queuet  7.  Q.  L.  R.  19. 
S.  C,  1880. 


IMPROBATION. 

I.  'tkocnds  of. 

II.  Must  be  by  inscription  bn  faux. 

III.  Right  to. 

IV.  When  neoessary. 

I.  (trounds  of. 


24.  The  plaintiff  in  support  of  his  action 
filed  a  copy  of  a  notarial  deed  of  lease.  The 
defendant  discovered  that  there  were  errors 
in  the  copy  and  asked  permission  to  ins- 
cribe en  faux.  The  original  minute  was  then 
produced  and  it  appeared  that  the  errors  in 
the  copy  were  not  of  a  serious  character. 
Thereupon  the  plaintift'  moved  for  leave  to 
withdraw  the  first  copy  and  to  file  a  correct 
copy.  The  defendant  objected.  The  Court 
below  allowed  the  production  of  an  authentic 
copy,  but  the  copy  first  produced  remained 
in  the  record.  The  parties  proceeded  upon 
the  inscription  en  faux,  and  it  was  proved 


M,  I 
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8Y5    INDECENT  EXPOSURE 

that  the  it'iyfiiHt  produced  was  Hrt  far  coriTCt 
that  there  wai  nothing  to  prevent  iudgmcnt 
being  rendered  m  favor  of  the  plaintiff.  In 
review,  judgment  dismissing  the  inscription 
was  confirmed.  Manard  &  Gravel,  S.  C.  li. 
188i3. 

II.  Must  bk  by  isscription  i3\  i-aux. 

25.  Wliero  to  an  action  on  a  jiromisaorv 
note  the  defondniit  filed  a  deed  of  composi- 
tion and  discharge  subsequent  to  the  maturitv 
Of  the  note  and  the  plaintiff  attempted  to 
prove  by  witnesses  that  the  deeil  was  not 
made  at  the  date  it  bore — Held  that  in  no 
case  could  the  truth  of  an  authentic  deed  be 
called  in  question  otherwise  than  by  an  in- 
scription en  faux,  save  in  the  case  of  a  bailiff's 
I'au^™'    ■'""'*•''  '^'   ''»■'»««««»  7  L.  N.  39,  S.  C. 


INHERITANCE. 
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III.  RiOHT  TO. 

26.  An  application  to  inscribe  en  faux 
against  the  certificate  of  the  Prothonotary 
regarding  the  posting  of  a  rejwt  of  distribu- 
tion, will  not  be  granted  after  the  report 
has  been  homologated  in  favor  of  an 
opposant,  who  knew  ofthe  faux  complained 
of  prior  to  the  judgment  homologathig  the 
report.  Pangman  &  PauzS,  27  L.  C.  J.  140, 
o.  C  1883. 

IV.  When  necessary. 

27.  The  resolutions  of  a  Joint  Stock  Com- 
pany duly  certified  as  such  anrl  filed  in  the 
case,  can  only  be  attacked  bv  improl)ation. 
Desmarais  d:  Mufual  Jiene/it  Societn  of 
Joliettc,  12  R.  L.  198,  8.  C.  1882. 


IMPROVEMENTS. 

I.  Hypothecary  creditor  may  ra.vk  for 
WHEN  defendant  FAILS  TO  DO  SO,  See  HYPO- 
THEC, RIOHTS  OF  CREDITORS. 

II.  Rights  of  possessor  to,  see  IMMOVE- 
ABLES. ' 


IMPUTATIOV. 

I.  Of  PAYMENTS,  see  PAYMENTS. 


INCIDENTAL  PEMAND_5cc 
PROCEDURE. 


INDECENT  EXPOSURE. 
I.  Arrest  for. 
28.  Arrest  under  the  Vagiant  Act  (32-33 


Vict.  Cup.  JS)  for  in.lecent  exposure  canno' 
be  made  without  warrant  after  an  interval  ot 
time  following  the  offense,  and  whore  siicl, 
unauthorizod  arrest  was  made,  the  city  was 
hold  liable  in  damages.  Walker  &  City  of 
Montreal,  4  L.  N.  215,  S.  C.  1881 


INDIANS. 

I.  Act  resprctino  ajiended,  xee  C.  44  Vicr 
Cap.  17  ;  C.  45  Viot.,  Cap.  30  j  C.  47  Vict.,  Cap.' 


INDIAN  RESERVES. 

I.  Liabiutvof  persons  trespassing  upon. 

29.  Qu'une  personne  autre  qu'un  sauvace 
qui  travaille  meme  temporairoment,  sur  la 
reserve  de  Caughnawaga,  apr^s  avoir  regu  un 
avis  du  Departement  des  8auvages,A  Ottawa, 
qui  lui  .lefend  do  resider  sur,  et  d'avoir  il 
quitter  la  dito  reserve,  peut  Stre  legalement 
arrete  et  traduit  devant  un  magistrat,  sur  1.. 
mandat  de  I'agent  du  Surintendant  General 
des  Affaires  des  Sauvages,  confonn^ment  a  la 
43me  Vict.,  (Canada  1880)  ch.  28,  sect.  22-";{. 
M.  Lafleur  <&  Cherrier,^^h.  N.411,  8.  C.  1882. 


INDICATION  OF  PAYMENT— Sc/- 
HYPOTHEC,  PAYMENT 


INDICTMENT-5cfi  CRIMINAL  LAW. 

INFAN'IS. 
I.  CrsTo.vT  of,  see  CHILDREN,  &o. 


IN  FORMA  PAUPERIS. 
I.  Costs  in  action,  see  COSTS. 


INFRINGEMENT. 

I.  Op  patent,  see  PATENT. 

II.  Of  trade  mark,  see  TRADE  MARK. 


INHERITANCE. 

I.  Rules  of,  see  HEIRS,  SUCCESSION,  &c. 
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INJUNCTION. 


INJUNCTION. 
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ESPASSINO  UPON, 


VIINAL  LAW. 


INJUNCTION— See  PROHIBITION. 

I.  Obounds  op. 

II.  I.NTF'-IM  ORDER. 

III.  PrOOEGDINOS  in  WHBN   not    rNDGR  TUB 

Statutk. 

IV.  RiOHT  TO. 

I.  (il  ROUNDS  OP. 

.'!().  Application  for  a  writ  of  injunction  to 
order  the  removal  of  certain  turnpike  gates, 
andto  restrain  and  forbid  the  taking  of  tolls 
at  them  ;  application  refused  on  the  grounds. 
Ist,  that  the  statute  of  1878,  c.  14,  author- 
izes ii^unctions  only  to  suspend  certain  acts, 
proceedings  and  operations  (sect.  1st),  and 
2ndly,  as  regards  the  tolls,  on  the  ground 
that  they  were  taken  from  the  public,  and 
not  from  the  party  plaintiff,  who  had  no  right 
to  complain  on  then-  own  behalf.  Municipa- 
lity de  la  Pointe  Claire  &  Cie  de  Chemin  de 
Ptage  de  la  Pointe  Claire,  .0  L.N.  259,  S.C.R., 
1882. 

II.  Interim  orukr. 

31.  In  a  suit  attacking  the  validity  of  an 
alleged  transfer  of  the  telegraph  lines, 
«nd  franchises  and  privileges  of  a  telegraph 
company,  the  Court  will  not  grant,  before 
return  of  the  action,  an  interlocutory  order 
restraining  the  company  from  raising  the 
rates  of  transmission  in  pursuance  of  the 
agreement,  and  where  such  petition  was  pre- 
sented it  was  ordered  to  be  joined  to  the 
principal  demand  and  to  stand  until  final 
judgment.  Low  <t-  Montreal  Telegraph  Co., 
■4L.  N.  293,  S.  C,  I88I. 

III.  PrOCEBDINOS    in   when    not    tNDER    TlIK 

Statute. 

32.  Injunction  to  restrain  one  11.  of  tho 
City  of  Montreal,  from  publisshing  in  Canada 
certain  books  containing  articles  prepared  for 
the  Encyclopedia  Britannica,  the  latter  vicDfk 
having  been  registered  by  the  appellants,  un- 
der the  copyright  Act  of  1 878.  The  respondents 
came  in  by  intervention,  and  filed  a  prelimi- 
nary plea  on  the  ground  that  only  four  day's 
delay  had  been  allowed  in  the  service.  Held, 
affirming  the  decision  of  the  Court  below, 
that  as  the  case  did  not  fall  within  any  of  the 
cases  provided  for  by  the  Injunction  Act  of 
1878,  the  delay  should  be  the  same  as  in  ordin- 
ary suits.  Black  &  Stoddarf,  4  L.  N.  282  &  1 
Q.  B.  R.  287,  Q.B.,  1881. 

IV.  Right  to. 

33.  Where  the  railway  commissioners  were 
proceeding  with  an  expropriation  of  the 
property  of  petitioners. — Held  that  an  order 
of  the  Court  would  issue  to  prevent  an  illegal 
act  without  having,  recourse  to  a  mandamus, 


and  that  in  such  case  the  service  may  be 
made  at  the  elected  domicile  of  the  defen- 
dants, liourgoin  «t  Mnlhiof,  7  L.  N.  28»>, 
S.  (".,  1878. 

34.  Where  several  plaint  ill's  are  eacli  clahn- 
ing  a  right  against  one  defendant,  or  where 
several  defendants  each  have  i>,  right  to  make 
a  separate  dofoneo  against  the  claim  of  one 
plaintiff,  and  there  is  only  oiu^  general  ques- 
tion to  be  settled  wiiich  i)erva(les  the  whole, 
the  Com-t  may,  by  injunction,  direct  proceed- 
ings to  be  stayed  in  the  separate  contestations 
until  the  question  is  detennined  in  a  direct 
action  brought  for  the  purjOTso  of  testing  it. 
North  British  ifc  Mercantile  Fire  it  Life 
Insurance  Co.  v.  Lambe,  27  L.  C.  .1.  222  &  .0 
L.  N.  323,  S.  C,  1882. 

35.  In  an  action  for  the  infringement  of  a 
trade  mark  the  plaintiff  obtained  an  interim 
order  to  restrain  the  defendants  from  using 
it.  Defendants  filed  an  exception  to  the 
fonn  on  the  ground  that  an  injuu(;tion  could 
not  bo  had.  Per  curiam. — This  case  is  not 
covered  by  42  Vic,  cap.  22,  of  Quebec.  Plain- 
tiffs have  cited  35  Vic,  cap.  32,  8.  S.  21,  22, 
as  in  favor  of  his  proceeding.  Sec.  21  says 
the  Court  may,  upon  giving  judgement  for  the 
plaintiff,  award  a  writ  of  injuction  to  the 
defendant  commanding  him  to  forbear  from 
committing,  etc.  This  gives  authority  to  the 
Court  on  final  judgment.  It  appears  to  the 
Court  that  as  it  has  authority  on  the  final 
judgment  to  dispose  of  the  case  in  question, 
the  plaintiffs  are  entitled  to  an  interim  oi'der 
to  prevent  its  ilisappearance.  Seiqeri  &  Cor- 
dingly,  5  L.  N.  131,  S.  C,  J  882. 

36.  The  Superior  Court  has  authority  to 
issue  a  provisional  order,  on  a  writ  of  quo 
warranto,  to  prevent  an  illegal  proceeding  by 
a  member  of  an  inferior  tribunal,  such  as  the 
Board  of  Revisors  acting  under  37  Vict.  (Que.) 
ch.  51,  for  the  revision  of  the  voter's  lists. 
Lamontagne  &  Stevenson,  6  L.  N.  53,  S.  C, 
1883. 

37.  On  an  application  by  a  ratepayer  for  a 
provisional  injunction  to  prevent  the  Corpo- 
ration of  Montreal,  and  its  officers  from  com- 
pleting a  contract  with  a  gas  company,  which 
had  been  authorized  by  a  resolution  of  the 
City  Council.  Held,  (1)  that  the  order  asked 
for  would  be  useless,  as  the  signatures  of  the 
Mayor  and  City  Clerk  to  the  writing  eviden- 
cing the  contract  vrould  not  affect  the  rights 
of  the  parties,  the  illegality  alleged,  if  it 
existed,  being  as  effectual  against  the  contract 
when  signed  as  before.  Stephens  d;  City  of 
Montreal,  1  L.  N.  1 14,  S.  C,  1884.  ,       * 

38.  If  the  defendant  disjiutes  the  plaintifTs 
legal  title  to  the  object  in  question,  or  denies 
its  violation,  the  Court  will  seldom,  upon  an 
interlocutary  order,  grant  an  iryunotion 
before  the  plaiulllfhas  Ubtablished  liis  title. 
The  burden  lies  upon  the  plaintiff  of  show- 
ing that  his  inconvenience  exceeds  that  of 
the  defendant.  White  d-  Whitehead,  7  L.  N. 
292,  S.  C,  1884. 
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.•>79    INSCRIPTION  EN  FAUX. 

INJU'^ES  VERBAI.KS-.SVr  lAHEl 
\^D  SLANDER. 


INLAND  IlEVENUE. 

r    Acts  voscKHsm,,  see  C.  45  V.o.,  oap.  8  ; 
C.  46  Vir.,  OAP,  15.  ' 

L.  4S.4y  Vic,  cap.  02. 


INSOLVENCY. 
INSOLVENT. 

I.  LiAiiLiTY  OF  See  INSOLVENCY. 

INSOLVENCY 
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INSANK  PERSONS. 
DiscHAROB  OF  See  LUNATIC  ASYLTTM.S. 

INSANITY 

I.  Does  not  appeut  stati's  prior  to  ivtrh 
DICTION  See  CIVIL  STATUS. 

II.  Of  husband  not  a  ground  for  .repara- 
tion of  property.  --ISIAKA 

III.  0''  testator. 

II.  Of  inrsnAND  not  a  oround  for  .skparv 

TION  OF  PROPKKTY.  "'M  AIU 

husband.    The  fleclaiatiou  after  settiiiir  out 
the  marnago,  interdiction  >>f  thohiisbundan  1 
appomtmontoftluuletendantascuS^^^^^^^^^ 
ontoallogo  that  the  plaintiffhud  noconfidenco 
n  the  defendant  that  ho  was  a  person  porfec  t 
ly  Ihterate  that  he  na.  achninistering  badlv 
the  property  of  the  co„,m,„,it.v,  that  l.o  re- 
fused  to  allow  her  a  sufficient  suin  out  of  it 
dri  f.  "^'^'ntenanco  of  herself  an<l  her  chil 
<lron  that  without  the  benefit  of  a  separation 
of  property  her  interests  would  be  imjerillod 
5*'^  'd"l>'tttnte)   that  the  action  on     S 

IIL  Op  testator. 

40.  Action  to  sot  aside  a  will.  Evidence 
as  to  sanity  or  otherwise  considered,  and  will 
^LtTiih      ''^  *  ^"^'"'^f^oiJ,  5 In., 


INSCRIPTION. 
I.  For  iNQUBTB  See  PROCEDURE. 


I.  Action  against  assignees. 
IJ.  Appointment  op  assiunkbs. 

III.  Assignment  UNDER  THE  Code  OF  Prock;. 

IV.  Claims  in. 

V.  Composition  notes. 

VI.  Composition  and  disciiargb. 
V       Contestation  o.-:'  secxtred  claim.s. 
ylir.  Discharge. 

:X.  Effect  op  on  rent  to  iiecome  dob. 
A.  I<raudui,ent  prbferenoe. 
Al.  Imprisonment  under  act. 
All.  Interest  on  claims. 

solybn;.^'*"'""'''^""'  '"  ^'^■"<"*  *°*»'"  1\ 
XIV.  Knowledge  op. 

vYr'r  ^'r''"*^  ""'^  TERMINATED  BY. 

Vtrrr  ^''^'''''''^  0"  CREDITORS. 

VVrrr  Y,^'"''''^  0"  ''"RKTY  of  ASSIGNEE. 

RIGHT  OF  THE  PLAINTIFF    WHO  HAS  .,UrGM3NT  o" 
^"«  "KC'ARATION  OF  A  GARNISHEE. 

AIA.  Power  of  .iudge  in. 

XX.  Proceedings  aoain.st  insolvent  e.statb 

Yvf'r  V'OOEEDINGS  FOR  RENT  UNDER. 
AAU.   I  ROOF  OF  COLLUSION  IN. 

AXIII.  Proof  of  sufficient  to  set  aside  a 

HYPOTHEC.  "^    * 

^^3{y-,/*'''«l'^KBATI0N  OF  assignee. 
VvYt\  ^^''''KRatION  OP  TRUSTEES. 
VVaV       "'"""  °f  CREDITOIW. 

GOODS.  ^^'"'"     "^     "'«°''"=''T     TO      RETURN 

DIT^r'"^'   ^""™    """■"^^'BA'^DFIRMCRE. 
YYv;     i^^  °*'  '•"'SOLVENCY    ESTATE. 

^^AXXI.  Sureties  not  affected  by  discharge 
YYvJf ;  S''""^  ''^  assignees. 

,  V  Titr  „    •  '■  "-^"SFBR  FOR  BENEFIT  OF  CREDITORS 
YYYT.f  •'',?r  °^  '-''SOI'VENT  ACT. 
V^T.  \./"*'   CONSTITUTES. 

„i»«  r      ^'""f^"  UP  OF  Banks,  Corpor*. 
TioNs,  Companies,  etc.  "i-oka 


I.  Action  against  assignee. 

41.  Petitory  action  against  an  assignee  in 
insolvency  under  the  Insolvent  Act  disSed 
in  appeal  on  the  ground  that  it  shrKve 
been  brought  under  the  Insolvent  Act,  Se^ 

II.  Appointment  of  assignee. 

PrSIatK^^  ^^  ^AIJX  Se,  ~  IM-  laDSnl^r  'V'  '^'^'^^  established  that  the 
PROBATION.  appointment  of  an  assignee  has  been  had  bv 

I  fraud  the  judgment  in  virtue  of  section  37  of 
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IMSOLVENdY. 


INSOLVENCY. 
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TIOW   AOAIVST    Iv 


i  AND  KIUM  CRK 


INKS,  Corpora- 


the  Insolvent  Act  declare  tho  asRigncc  duly 
elected  who  ho»  ohtaiiiod  a  majority  of  tho 
•lectorn  huvinjj  a  right  to  vote  at  tho  meeting. 
Lemieut  A-  Quebec  Hunk,  I  C^.  B.  H.  91.  t^.  B. 

1880. 

III.  AMKI.VMRNT  INIIKR  TIIK  CoDK  OF  Puo 
I'KDl'RB. 

Article  76.3  of  the  Code  of  Civil  Piwodiire  in  tr- 
jiealfd  ttiid  n'pUucd  by  tlii'  loHowiiig  : 

"  7tJ3.  Any  ilditor  ancMli'<l  umiiT  ii  writ  of  ciiiiiu.s 
ad  renpondendum,  niul  cvrry  trailer  who  liiw  cciwi'il 
hiH  piiyuicnts,  may  iiiivki'  iijiuliciiil  abiiiidonmcnit  of 
\m  lifoperty  lor  the  tK'iii'lit  oC  liic.  crcditDi'N. 

Ill  the  alisciico  ol'  ciipiiw,  no  ftbaiidoiimi'iit  can  bi' 
nmile,  if  the  debtor  haa  not  been  ho  reiiuire:!  as  liere- 
'.iiiifter  provided. 

7C;i(i.  Kvery  trader  wlio  ha.s  ceased  hi.s  paynientu 
may  be  retjuired  to  make  such  almndounieiit  by  a 
creditor  whone  elaini  is  unseoun'd  lor  a  sum  of  two 
liundred  dollars  and  upwards."  4.  48  Vict.,  Cap.  22, 
Sec.  1. 

Article  764  of  the  said  Code  is  amended  by 
striking  out  the  words  "  in  tlie  protlionotoiy's 
office  "  and  by  adding  at  the  end  of  tlie  article,  the 
foUowing  paragraph  : 

" The  abandonment  is  made  in  the  ofliie  of  the 
prothouotary  of  the  SujHmor  Court  of  tlie  district 
where  in  issued  the  capias  and  in  the  al)8ence  of 
capias,  of  the  district  of  the  place  where  the  debtor 
has  his  principal  place  of  business,  and  in  default  of 
mich  place,  of  the  place  of  hisdomicilo."  Sec.  2. 

Art.  765  of  the  said  C!ode  is  repealed  and  replaced 
by  the  foUowing  : 

"  766.  The  debtor  must  give  notice  of  thi^  abnn- 
donment  bv  inserting  an  ailvertiscnieiit  to  that  elfct 
in  the  Quebec  O/Hcial  Gazette  and  by  a  registered 
notice  sent  by  mail  to  the  address  of  each  of  his  cre- 
ditors. The  notice  addres.sed  to  the  creditors  must 
contain  a  list  of  the  cretlitors  of  the  debtor,  mentio.i- 
ingthe  amount  due  to  each.  In  default  of  such 
notices  lieing  given  by  the  debtor,  any  creditor  may 
give  them  himself."  Sec.  3. 

Articles  768  and  769  of  the  said  Code  are  repealed 
and  replaced  by  the  following  : 

"768.  Immediately  after  the  tiling  of  the  state- 
ment, tho  prothouotary  appoints  a  provisional  guar- 
diai>,  whom  he,  ,as  far  as  ix)ssiHe,  selects  from 
cmongst  the  most  interested  creditors,  who  either 
personally,  or  by  a  person  whom  ho  delegates  for 
Shat  purpose,  takes  immediate  possession  of  all  the 
projierty  liable  to  seizim^  and  the  l)ook8  of  account  of 
the  debtor. 

The  cuardian  may  immediately  ilisposc  of  any 
perishable  goods,  and  may  take  conservatory  means 
under  the  direction  of  the  judge,  or  in  the  absence  of 
the  latter,  of  the  prothouotary. 

The  abandonment  being  made,  the  court,  or  the 
judge,  upon  the  demand  of  a  party  iaterested  and 
after  taking  the  advice  of  the  creditors  of  the  debtor 
convened  for  that  purpose,  appoints  a  curator  to  the 
property  of  the  debtor.  Inspectors  or  advisors  may 
also  be  appointed  at  this  or  any  subsequent  meeting. 

The  meeting  shall  be  convened  within  a  short  delay 
and  in  the  manner  which  the  cou'.t  or  judge  deems 
suitable.  The  record  of  the  proceedings  upon  tlie 
abandonment  is  then  trausnntted  to  the  piotlio- 
notary  of  the  Superior  Court  of  the  district  in  which 
tbT  debtor  has  his  place  of  business." 

769.  After  the  abandonment  any  proceeding  by  way 
of  attachment,  attachment  for  rent,  or  attachment 
in  execution  .igainst  thc^  -jL-iveables  of  tin  debtor  is 
suspended,  and  the  guardian  or  the  curator  has  a 
right  to  take  possession  of  the  goods  seized,  upon 
lerving  by  a  bailiff  a  notice  of  his  appointment, 
"f*?  *"<'  ^^i^K  creditor  or  upon  his  attorney  or  the 
DaiUfl  entrusted  with  the  writ  : 


I  he  cnata  upon  such  atlaohineiit  made  after  the 

imtu'c,  or  in  the  ji!..sciiic  „i  such  notici',  incurred  by 

II  >  icditor  after  lie  had  knowledge  of  the  abandon- 
meiit,  either  {M-rsonally  or  by  his  attorney  or  by  the 
baililfaiid  in  all  cuMeH  the  eohts  of  attuchiuent  made 
ei^ht  days  alter  the  iiotiee  given  by  the  debtor  or 
the  curator,  cannot  Ik^  coll(K'uted  upon  the  proix-rty 

III  the  debtor,  when  thi^  prcHwds  are  distributeil  in 
coiiseipieiice  of  the  abaiidoiimeiU. 

Article  770of  the  said  C(xli!  is  reiH'aleU  and  re. 
plawd  by  the  followiiij^-  : 

77U.  The  curator  is  iKjund  to  make  his  apnoint- 
ineiit  known  liy  an  advertisemi'nt  in  the  Quebec 
t  •llieial  (Jozette  and  by  a  regLstercd  notice  trans- 
mitted by  mail  to  thc!  addri's.s  of  eacli  creditor.  In 
such  notice,  the  (Hirator  shall  call  uixm  the  creditoiN 
to  tile  ilieii  claims  with  him  within  a  delay  of  thirty 
days. 

770.  a.  The  curator  ap|ioiuted  may  be  required  to 
a;ivc  security,  the  ammnit  whereof  is  Hxeil  by  the 
(lourt  or  judge  and  he  is  subjeel  to  the  summary 
jurimuctioii  of  the  court  or  judge.  Such  sc(!urity 
may  be  given  in  favor  of  the  creditors  generally 
without  mentioning  their  names."  See.  5. 

Article'  772  of  the  said  ('o<h'  isameiided  1)  :,king 
out  the  second  paragraph  and  substitutiiiK  the 
following  therefor  : 

"  The  curator  may,  with  the  ix'rmissiou  of  the 
Court  or  judge,  ujion  the  advice  of  the  creditors  or 
iiisi)ectors,  exercise  all  the  rights  of  action  of  the 
ilebtor  and  all  the  actions  iioHsi'ssed  by  the  moss  of 
the  creditors. 

The  curator  may  sell  the  debts  and  moveables  and 
immoveables  of  tlu^  debtor  in  the  manner  indicated 
by  the  Court  or  judge,  upon  the  advice  of  the  parties 
interested  or  the  inspectors.  Upon  the  demand  of 
the  curator,  authorized  by  the  creditors  or  by  the 
inspectors,  or  upon  the  demand  of  an  hyixithecary 
(•rcditor  of  whicn  demand  sultioient  notice  must  be 
given  to  the  debtor,  the  Court  or  judge  may  autho- 
-••ize  the  iinitor  or  command  him  to  issue  his  war- 
rant addressed  li'  thesherilfof  the  ilistrict,  where  the 
immoveables  are  situated, requiring  him  to  seize  and 
sell  such  immoveables.  The  Sheriff  is  boun<l  to  exe- 
cute such  warrant,  without  it  beingnecessary  tomake 
and  service  upon  the  debtor,  but  'v  otherwise  obser- 
ving  the  same  formalities  as  u  tin;  case  of  a  writ  de 
terris  ;  and  all  proceedings  subsequent  to  the  issue  of 
the  warriintare  had  in  tlie  Superior  Court."  Sec.  8, 

1  he  lollowing  article  is  .added  to  the  aaid  article 
72  as  amended  : 

"  772.  a.  The  monies  i  uized  by  the  curator  from 
the  property  of  the  debtor  shall  be  distributed  among 
the  creditors  by  means  of  dividend  sheets  preparei 
a  tcr  the  expiration  of  the  delays  to  file  the  creditor's 
clunis,  and  are  payable  hfteen  days  after  notice  is 
given  of  *\n:  preptration  of  such  diviilend  shee^. 

Such  notice  is  given  by  the  insertion  <){  an  adver- 
tisement  in  the  tjuebec  Oflicial  Gazette,  aud  by  a 
registered  notice  sent  by  mail  to  the  address  of  each 
creditoi-s  of  the  debtor  who  iiave  filed  their  claims,  or 
who  appear  upon  the  list  of  the  creditors  furaished 
by  him. 

The  claims  or  dividends  may  be  contested  by  any 
person  interested. 

The  contestation  for  such  purpose  must  be  filed 
with  the  curator  who  is  bound  to  file  it  immediately 
with  the  prothouotary  of  the  Superior  Court  of  the  dis- 
tric.  111  which  the  proceedings,  upon  the  abandon- 
meiit  are  then  deposited,  or  to  such  other  district  as 
the  parties  interested  in  the  contestation  may  agree 
uiwii,  and  such  contestation  is  proceeded  upon  and 
decided  in  a  summary  manner.     Sec.  7. 

Article  77S  of  the  said  Code  is  repealed  aud  re- 
placed by  the  following  : 

"  773.  Any  creditor  may  contest  the  statement  by 
reason. 

1.  Of  the  omission  to  mention  p-operty  of  the 
value  of  eighty  dollara  ; 
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i?.7n5.    f  ^  proceeding  tlie  institution  of  tlie  writ 
ISuLriC:"^  0,-hisp^pony.  wit.  into„t"t*o 

the  nature  or  amount  of  tlieir  daims 

J n  cases  wliert>  the  debtor  has  mTen  notir,'  of  tho 
abandonment  of  his  promTty  toT.is    ."ed  orf  uf 

IS  restiicted,  as  to  the  creditors  to  wlioni  Uienot.V,.  i» 
^it.^...,^nthsii.m  the  date  ott/S^,^: 

i-|iLf '!:;!:^±!;T{siiJ^>^i^  i^, 

thirty  (lays  mentioned  in  Artiele  76C.  such Xhtor 

following  r'  ^"'^  ''  '•"''^"^^''^  -d  -Pl-'-J  trille 
' '  780.  In  cases  where  a  capias  could  not  be  ptpci, 
ted  by  reason  of  the  absence  of  tli"  defendant    o^ 
because  he  can  not  be  found,  and  in  aU  cSe^  in 
which  the  defendant  has  lef   the  province  or  no 
longer  resides  therein  and  has  cease<Vhis  n^l„?L? 
there  may  after  notice  to  the  deSan  orffir^ 
the  manner  prescribed  by  the  tW  nv  if,.)™.'  i 
appointed  a  ^ardian  or  ^ciiLtor  XL  Uvel^'a^d 

atffd"o!iSo'5yo%^y-sTc"n"^''^"^^^^^^^ 

,!f'7,^^'v^i*"'i'^'?j  "^y  ^^  ^^  obtained  if  the  affida 
^tm^r^^te!'t'  *'^«^«!5''  that  the  defen.lanri 
airaaer,  tnat  he  has  ceased  his  payments  nn.l  h»o 
refused  to  make  an  assignment  ol^?us  property  to 
the  benefit  of  his  creditore."  Sec  12  P™P'^"y  ^"'^ 
Article  834  of  the  said  Code  is  amended  by  striking 
out  the  words  "  is  notoriously  insolvent  tlfat  he  h„? 
refused  to  arrange  with  his  creditors  or  VnfLi. 
ass  gnment  to  tfeir  or  for  the  r  benefi  m J  th»?  h^ 
still  carries  on  his  business"  and  In  <>,,Wf  i^ 
therefor  the  wnrrl»  «i^„  j  .  •     "^    substitute 

ha^'refuscd  toZake  a^^'rm^ent'nP^'"™'^  ""'^ 
for  the  benefit  oThis  cJ^dS^^^ec  "iV"'  ^'^1^'^''^ 
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Moisic  Iron  Co.,  for  a  balance  of  1330,214.79 

f  h^  »  I  '  \  ^X  ?  ^°™^'"  company  to  whom 
the  balance  liad  boon  adyanced,  it  shouldT, 
mputed  m  payment  of  $2.'iO,(kK)  ofstock 
transferred  as  pai.l  up  stock,  by  Mr.  WM 

Kin  roarer'  '"/  'r'-?l'^y  for  tl.e  Morris' 
mill  (oal  to.,  and  which   was  neyer  nfti.l 

mVTLr'f  l'^^f"°'■^  claimed  tlmt  Of- 
li  ;r  xf  •™','^'"'  ^y  t'^'^  -^o'S'c  Co.,  and  not 
by  lie  Moisie  Iron  Co.  That  the  Morris  Run 
Coal(.o.  owed  $200,()()0  of  tlie  stock  of  the 
Moisic  Iron  Co.,  which  has  never  been  pahi 
for,  and  that  the  balance  of  their  cS  mu 
bo  imputed  m  payment  of  their  stock  "C./ 
d-  llenshaw,  1  y.  B.  I{.  242,  Q.  B.,  1881 


V.   Co.MPOSITION  NOTES. 


for  the  Ijenefit  of  his  creditoiV^Sec.  13 
IV.  Claim.s  in. 

43.  I„  May,  1879,  the  appellant  proved  a 
cW  against  tlie  insolvent  estate  of  AS 
with  adec  aration  that  the  bank  hehl  sociiritv 
which  could  not  then  be  valued.  In  KepteS 
ber  following,  the  bank  filed  an  amended 
claim  which  was  withdrawn  on  tlie  4th  of 
December,    when    the    bank    filed    annibni 

had  received  from  partie.s  primarily  liable 
on  negotiable  instrmnents  endorsed  by  the 

monf  nf  H*  «^*^-  "^^"^^  '"onfirming  the  judg: 
nient  ol  the  Superior  Court,,  that  the  appellant 
was  bound  to  deduct  that  sum  from  the 
oSio   ;'?  f '"^••™'  alsoafurtursum 

tn  th'  •"  T°ther  ca^ie  the  appellant  assignee 
?'o  filir^^;^?*  '^''^*«  <''■  th«  Morris  RunS 
Co.,  filed  a  claim  on  the  insolvent  estate  of  the 


nnlr„.*^*^  1875, one  M.  being  insolvent 
apphed  to  appellant  tc  aid  him  in  obtaS 
Ins  creditors  consent  to  a  composition  Znef 

lfi[^  „  .  mortgage  for  $,5,374.11,  a  bonus  of 
f£  T  "  ''T^^''  of  effects  worth  $2.50  On 
these  terms  the  appellant  agreed  to  si^n  a 

hhnPnhi'-^M'  '^^^  •"  ''^^  dolir,  and  to  i^elp 
ors     SL'nf^  ""T."''  °f  the' other  crel 
tois.    Ihe  other  creditors  accepted  the  con 

of  them  a  bonus,  and  to  give  them  his  personal 

app  i^  rto'^r""'^^^^^^^  cents.  ^rZn 

endorsement  nffi'^P""'*'''?^  ^  "^t^i"  I^is 
t-nuorsement  of  the  compos  tion  notes     Tha 

respondant  agreed  to  endorse  if  M  would  S 
^so  tiZf '^T  "?  T^'-  "^^  endor^aSS 
hi^     Ss  lJ"V'i°K^  '5^  K^^^  '^"d  assets  to 

|t,j;^^p^i.rtiSeTtThXr 

tZevu'Zl^T  'l^'^'  ^''  worthless  as^tho 
K;*n^drd  treXSlSre^^  ^  S" 

i?MmS^s£i«t 

S;»h=^^^^^^ 

faimedlLlT"'  '"^°'^^'^^'  "^^  '^PPe "ant 
n nf^f.?  •  ^"f"'*^  amount  of  his  debt  with- 
out  reducing  it  as  per  composition  of  July 

be  01  o  thii ?  T-  "'"f '• '"  ^'^  possession.  M. 
of  Ibp  i!  last  .insolvency  had  paid  the  first 
of  the  composition  notes,  but  wLn  pannent 
of  the  .second  notes  was  demanded^Son 

ct  aV^ave 'r*"^'  ?  ^^^i-ieration  of oSfn g 
tteia.v  gave  a  mortgage  to  secure  the  last  two 

nd  CoTS"  'V!^  ^  *h«  notes  "'S 
ana  mat  of  .flOO.     The  respondant  pieced 
that    the   composition  of  1875    was  si3a 
ted  and  fraudulent,  and  the  obligationlaLt 
mentioned  which  was  given  for  delavinti!! 
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nee  of  1330,214.79. 
the  claim  alleging 
luft  by  the  Moisic 
ompany  to  whom 
need,  it  should  lie 
i2r)0,00()  ojf  stock 
ek,  by  Mr.  W.  M. 
ity  for  the  Morris 
was  never  paid. 
<  claimed,  that  ot 
[oisic  Co.,  and  not 
•t  the  Morris  Eun 
the  stock  of  tlio 
never  been  paid 
their  claim  must 
leir  stock.  Lymh 
J.  B.,  1881. 


being  insolvent, 
im  in  obtaining 
iposition.  Appel- 
_  that  M.  would 
'4.11,  a  bonus  of 
worth  $250.  On 
greed  to  sign  a 
lar,  and  to  help 
he  other  credi- 
:epted  the  com- 
o  promise  some 
em  his  personal 
ents.    M.  then 
to  obtain  his 
3n  notes.    The 
f  M.  would  give 
ndorsation  and 
3  and  assets  to 
id  on  the  same 
to  the  respon- 
rarthlessasthe 
;ed  to  its  full 
3tered.  At  the 
believing  that 
s  of  goods  to 
K)  and  M.  gave 
»100.  In  1876 
the  appellant 
his  debt  with- 
sition  of  July 
the  old  notes 
Msession.    M, 
paid  the  first 
hen  payment 
nded,  respon- 
n  of  obtaining 
'  the  last  two 
notes  of  $500 
lant  pleaded 
was  simula- 
ligation   last 
delay  in  the 
ivas  made  in 
Udd  that,  hp 
had  retained 
ent,  but  was 
1(300  bonus 
250  in  goods 


385 


INSOLVENCY. 


INSOLVENCY. 


380 


and  interest  on  those  amounts.    Martin  & 
Poulin,  4  L.  N.  20  &  1,  Q.  B.  R.  75,  Q.  B.  1880. 

VI.  COMPOSITIOX  AND  DISCHARGE. 

47.  A  deed  of  composition  and  discharge 
signed  by  the  secretary  of  a  company  without 
special  power  to  that  effect  is  invalid.  Bolt  it- 
Iron  Co'y  d-  Granger,  7  L.  N.  40,  S,  C.  1884. 

VII.  Contestation  of  secured  claims. 

48.  The    Consolidated    Bank    of   Canada 
proved  a  claim  for  $153,464.68  against  the 
msolvent  estate  of  M.  &  B.,  secured  by  the 
individual  liability  of  H.  M.  and  J.  C.  B,,  two 
of  the  members  of  the  firm,  under  a  letter  of 
guarantee  of  the  26th  January,  1876,  his  secu- 
rity valued  in  the  claim  at  $75,000,  and  also 
an  account  from  M.  &  B.  of  mortgages  in  the 
property,  of  W.  P.  B.  for  $37,000  each  and 
valued  at  $45,000.      The  Merchan^•  Bank 
proved  its   claims  secured  by  a  tr         sr  of 
another  mortgage  on  W.  P.  B.'s  propb.  cy  for 
$25,(XX),  and    which    the    Bank    valued    at 
$13,000.    On  the  claim  made  by  the  Consoli- 
dated Bank,  L.,  a  creditor  of  M.  &  B.,  con- 
tested the  transfer  made  by  M.  &  B.  to  the 
Bank    of  the  two  mortgages    against    B's 
property,  and  asked  that  this  transfer  be  set 
aside  as  having  been  made  in   fraud  of  the 
creditors.    On  the  claim  of  the  Merchants' 
Bank,   L.,  on  the  same  grounds,  contested 
the  transfer  made  to  tlie  Bank  by  M.  &  B.  of 
their  other  'mortgage  on  W.  P.  b'.'s  property. 
R  and  otliers,  also  creditors  of  M.  &  B.,  con- 
tested   the  claim    made    by    the   Consoli- 
dated Bank,  the  validity  and  effect,  of  the 
letter  of  guarantee  given  by  H.  M.  and  J.  C. 
B.,  on  their  private  estates,  as  being  in  fraud 
ot  the  creditors  of  the  fimi.    Held,  tliat  as 
these  contestations  could  not  affect  the  claims 
of  the  Consolidated  Bank  and  oi'  tlie  Mer- 
chants' Bank  against  the  estate  of  M.  &  B. 
the  contestants  had  shown  no  interest  in  their 
contestations,  and  that  the  creditors  could 
on  y  challenge  the  validity  of  the  security 
hold  by  the  Banks  by  a  direct  action  in  the 
Superior  Court,  or  by  contesting  the  claims 
which  might  be  made  upon  such  security  on 
the  individual  estates  ot   11.  M.  and  of  J 
»  h  «■  °{  ^-  /•  ^-  J-espectively.    Consoli- 
dated Bafik  &  Leslie,  1  Q.  B.  R.  198,  Q.  B., 

iooi* 
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49.  Where  to  an  action  on  a  promissory 
not«by  a  third  holder  the  maker  pleaded 
that  he  had  been  insolvent  and  had  included 
the  payee  in  his  list  of  creditors,  and  the 
payee  had  filed  his  claim  and  defendant  had 
since  obtained  a  discharge.— Held,  that  tliis 
was  no  answer  to  a  third  holder  wltljnut 
proof  of  compliance,  and  observance  on  the 
part  of  the  defendant  of  the  provisions  of 
sec.  61  ot  the  Insolvent  Act  of  which  there 
was  none,  nor  any  proof  that  plaintiff  had 


been  notified  of  the  petition  for  discharge. 
Batik  of  America  d:  Copland,  4  L.  N.  154. 
S.  C,  1881.  ' 

50.  Wliere  an  insolvent  on  his  petition  for 
discliargo  after  a  year,  wliich  was  contested 
by  the  assignee  on  behalf  of  the  creditors 
refused  to  go  into  explanations  of  the  deficit 
In  his  estate,  which  was  a  large  one,  the  dis- 
charge was  refused.  Mulholland  &  Fair,  4 
L.  N.  333,  8.  C,  1881. 

51.  An  insolvent  in  the  statement  of  affairs 
submitted  to  the  assignee  mentioned  a  pro- 
missory note  as  having  been  made  in  June. 
Being  sued  on  this  note,  subsequently  ho 
pleaded  his  discharge  in  insolvency,  when  it 
appeared  that  the  note  instead  of  being  made 
in  June  was  made  in  December.  Held  not 
discharged.  Arpin  d-  Boy,  6  L.  X.  357,  <fe  28 
L.  C.  J.  38,  S.  C.  H.,  1883. ' 

52.  The  petitioner  P.  was  an  insolvent,  and 
applying  for  his  discharge,  and  opposed  by  F. 
The  opposition  was  successiul  on  the  ground 
that  the  petitioner  had  not  kept  proper  books 
of  account  showing  his  receijjts  and  disbur- 
sements as  required  by  In.solvent  Act,  1875. 
Sec.  56.  Pilon  &  Foucault,  6  L.  N.  358, 
S.  C.  R.,  1883.  ' 

53.  The  validity  of  an  assignment  in  insol- 
vency may  be  contested  on  the  ai)plicatiou 
of  the  insolvent  for  his  discharge.  Dillon  & 
Beard,  7  L.  N.  103,  S.  C,  1883. 

54.  Le  creancierd'unfailli  pourunesomme 
moindre  quo  $1 00,  et  dont  le  nom  et  la  ere- 
ance  n'ont  jamais  figure  an  bilan  de  ce  f'ailli 
peut  exercer  ses  recours  centre  lui  et  cnn- 
traindre  a  payer,  bien  qu'il  ait  obtenu  sa 
dechargo.  Bergeron  &  Roy,  7  L.  N.  414,  C.  C. 
1884.  '         ' 

IX.  Effect  op  on  rent  to  become  due. 

55.  Action  for  rent  with  process  of  saisie 
gagerie,  the  amount  over  due  at  the  time  of 
instituting  action  being  only  $40,  but  the  lar- 
ger sum  of  $364,  to  become  due  by  the  terms 
of  the  lease,  was  asked  on  the  grouiul  of  the 
defendant's  insolvency .  Plea  that  rent  not 
due  by  the  terms  of  the  lease  ilid  not  be- 
come so  by  the  insolvency  of  the  debtor,  on 
the  supposition  that  the  gage  or  security  for 
the  rent  was  not  diminished Held  that  un- 
der Art.  1092  C.  C,  (1)  the  debtor  loses  the 
benefit  of  the  stipulated  term  by  the  mere 
fact  of  insolvency,  independently  of  the  ques- 
tion diminished  security  for  the'rent.  Mtnard 
&  Felleticr.  7  L.  N.  15.  8.  C.  &  Hamilton  d: 
Valade  lb.  S.  C.  R.,  1882-83. 


X.  Fraudulent  preference. 

56.  G  ,  in  1878,  being  unable  on  account  of 
the  depression  of  business  to  meet  liis  liabi- 


(1)  The  debtor  cannot  claim  the  benefit  of  the 
term  when  lie  has  beiome  u  bunkrupt  or  in.solvent, 
or  has  by  lii.s  own  act  diminished  the  security  giveii 
to  his  ereditor  by  the  oontmct.  1092.  C.  C. 

Q 
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lities,  upplied  to  his  crotlitors  for  iiu  pxton- 
sioii  ol  turn,  lor  tlio  payniont  of  their  claims, 
;<howiMg  a  surpUis  of  KKRIO,  after  deduction 
ot  his  bad  d(«l)ts.    The  creditors  consented  to 
grant   his  ivciupst  and  agreed  to  accept  C's 
notes  at  4,  S,  |2  and  IC,  niontiis,  on  condition 
that  the  last  of  tlieni  should  he  endoiwnl  to 
tlieir  satisfaction.  N,  (the  respondanti  agreed 
to  etidoised  the  last  notes  on  condition  that 
<...  should  deiiosit  in  a  hank  in  his  (N's,  name 
»];)per  -.veek  to  secure  him  for  such  endorsn- 
tion,  I'lid  •',  signed  an  agrcemont  to  that  ef- 
l<'i't.     I'hereupon    X.,   endorsed    U's   notes 
to  an  amount  of  over  $4()()(),  and   they  were 
given    to  (i's   creditors.     On  .'{1st  .Fuly  IS79 
(i..   after  having  deposited  $LMK)7.H7   in   X's 
name,  in  the  VilU-Marie  Hank  failed, and  X, 
paid  the  notes  he  had  endorsed,  partly  with 
the  *2,()U7.,S7.  15,  as  assignee  of  (J.,  l.roiight  nn 
action  against  N.,  claiming  that  the  payments 
inade  to  N.,  hy  (i.,  were  fraudulent  and  pray 
lug  that    the  money  so  (U'posited  might  be 
reiinbursed  hy  N  to  B.,  for  the  benefit  of  all  (i's 
creditors.  /TcW.— Affirming  the  judgment  of 
the  Court  of  Queen's  Bench.  2.  Q.  Ji.  |{.  215 
that  the  arrangement  between  (i.  and  X.-^by 
which  tlie  moneys  deposited  in  the  bank  by 
«.,   became  pledged   to    X.,   was   not    voiU 
either  under  the  Insolvent  Act  or  the  Civil 
Code  ;  there  was  no  fraud   on  tlie  creditors, 
nor  .such  an  abstraction  of  assets  from  credi- 
tors as  the  law  forbids,  but  a  proper  and  legi- 
timate appropriation  of  a  j.ortion  of  G's  assets 
in  furtherance  and  not  in  contravention  of 
the  rights  of  the  creditors,  giving  at  tlie  most 
to   tlie  sm-oty  a   preferential  security  wliich 
could  not  be  said  to  have  been  in  comtempla- 
tion  of  insolvency  or  an  unjust  preference 
Beausoleil  A  Normand. '.).  «.  V.  Rep.  711  Su 


388 


tim6  Dans  lo  mois  d'Aoftt  suivant,  I'appelant 
a  failh,  sans  eteindro  leg  obligations  que  Tin- 
time  avait  assuni6es  pour  lui.    L'intinie,  alle- 
guaiit  (pie  lorsque   rappelant  a  obtenu  ses 
endossenients  et  I'licceptatioii  de  ses  traile.s, 
il  savait  (jifil  etait  incapable  do  rpaiplir  ses 
engagonieiits,  denumde  par  cette  action  (iii.. 
1  appelant  soit  oondtuiine  a  lui  jiaycr  sa  dette 
et  qu'il  soit  emprisonne  en  vertu  de  la  section 
MO  de  I'Acte  de  Faillito  de  187.5.    Juqg.  que 
1  appelant  n'a  pa,s  cache  a  I'intim^  I'kat  d,- 
gene  on  il  se  trouvait  lorsqu'il  lui  a  demande 
lie  I  aider  ile  son  credit,  et  que  I'intimit^  (jui  a 
continue  d'exister  entre  les  parties,  pendant 
plus  de  dix  mois  apres  hi  faillite  de  I'appe- 
lant,  sans    que    Tintime    ait    porte  aucuiie 
plainte,  ot  le  fait  <pie  Tappolant  a,  depuis  sa 
taillite,paye  plus  du  tiers  de  sa  detto,  a  meme 
ses  revenus  personnels,  qui  etaient  in.saisis- 
sables,  excluent  toute  pre.soinption  do  fraude 
do  la  jiart  de  i'appelant,  et  qu'il  n'y  a  pas 
lieu  (l.apphquer  la  penalite  imposee  par  lii 
section   l,'{()  de  I'Acte  de  Faillite.    Hover  d- 
Barthc,  1  Q.  B.  H.  120,  Q.  B.  1880. 

XI  r.    IntKREST  ON  CLAIMS. 

59.  The  creditor  of  a  hypothecary  debt, 
bearing  interest  duo  by  one  of  the  partners 
is  entitled  to  be  paid  interest  in  full  up  to 
date  of  collocation,  out  of  the  private  estate 
01  the  partner  before  the  creditors  of  the  finu 
ai'e  entitled  to  rank  against  the  private  estate. 
Consolidated  Bank  &  Moat,  (i  L.  N.  358,  Q.  B. 

IS  8,), 


ot.,  1883. 

57.  The  defendant  was  a  director  of  the 
Exchange  Bank  which  suspended  payments 
on  the  17tli  September,  1883,  and  had  at  the 
time  some  $13,000  deposited  to  his  credit  in 
the  Bank.    The  day  following  the  suspension 
of  the  Bank,  the  defendant  made  his  cheque 
upon  the  Bank  to  the  amount  of  *80(M),  which 
was  paid  by  $30(K)  in  si)ecies  and  a  cheque  for 
*.)0(H)  on  another  bank,  and  on  the  28th  of 
the  same  month,  he  received  another  $2(K)0 
also  by  cheque  on  another  bank,  which  was 
accepte..  and  paid,  making  in  all  «iO.(KK) 
which  he  drew  from  the  Bank  subsequently 
to  its  suspension.     Held  by  the  Police  Magis- 
trate that  these  acts  constituted  an  undue 
and  unfair  preference  under  34  Vict.  Cap.  5 
ISec.  (il  (1),  and  notwithstanding  subsequent 
acts  shewing  good  faith,  sucl^,  as  the  refunding 
ot  th(>  money,  the  accused  was  committed  for 
trial,  convicted  by  a  jurv  and  sentenced  to  a 
few  days  in  gaol.     Be<fhia  ,t-  Binifin  7  L.  X 
228.  Po.C't.  1884. 


XI 11. 

SOI.VKNT. 


Inthrvention  in  .action  against  I.v- 


XI.    iMPnSONMENT  INDKK  ACT. 

58.  Dans  le  cours  du  jirintemps  de  1875, 
1  appelant  fit  endosser  plusieurs  billets  et 
accepter  plusieurg  lettres  de  change  par  I'in- 


hO.  Action  on  promissory  notes  made  by 
defendant  in  favor  of  M.,  one  of  the  plaintiffs, 
and  by  him,  assigned  under  notarial  instru- 
ment to  his  wife,  the  other  plaintiff.    The 
defendant  was  insolvent  and  the  assignee  to 
his  estate  petitioned  to  be  admitted  an  inter- 
vening iiarty,  alleging  that  there  were  good 
grounds  for  defending  the  claim  of  the  plain- 
tiff and  of  resisting  demand  of  the  present 
action  and   to  be  allowed  in  his  quality  to 
contest  the  suit.    The  plaintifT  demurred  on 
the  ground  that  the  action  was  brought  after 
tfie  insolvency  and  could  not  affect  the  estate 
assigned,  and  the  demurrer  was  maintained 
y  the  Court  of  first  instance.    In  Review  the 
judgment  was  confirmed,  the  Court  saymg 
per  curiam :  "  Taking  the  facts  from  the  peti- 
tion itself  the  assignee  can  have  no  interest 
in  the  action  brought  by  the  plaintiff  because 
it  cannot  affect  the  insolvent  estate  repre- 
sented by  him.    It  might,  it  is  true,  in  the 
event  of  the  insolvent  being  refused  his  dis- 
charge, affect  the  interests  of  the  creditors 
beyond  and  outside  of  the  insolvent  estate, 
but  beyond,  this  estate  the,  jisaignee  does  not 
represent  the  creditors  and  cannot  therefore 
intervene  in  their  behalf.    The  intervention 
moreover  fails  in  another  respect  to  show  an 
interest  in  the  action  brought  bv  the  plaintitt' 


889 


INSOLVENCY. 


W    AGAINST    I.\- 


masmuch  as  it  does  notallose  that  the  defend- 
dant  was  unwilling  to  or  had  failed  to  defend 
himself,  and  contest  the  action  in  a  proper 
and  sufficient  manner,  and  it  is  only  the 
unwillingness  or  default  of  their  debtor  which 
entitles  creditors  to  take  up  themselves  the 
contestation  of  actions  brought  against  him 
Roche  &  Woods,  8  Q.  L.  K.  122,  S.  C.  K.,  1882. 
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XIX.  Power  of  judge  i.v. 
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XIV.  Knowlkuoe  op,  see 
Fraud  op  Creditors. 

XV.  Lease  not  terminated  by. 
61.  The  lessor  of  premises  occupied  by  the 

insolvent,  claimed  under  his  lease  |20()(>  for 
rent,  and  $240  for  assessments  for  the  year 
ending  April  30,  1880.  Insolvent  contested 
the  claun  on  the  ground  that  the  lease  had 
termmated  on  the  30th  April,  1879,  by  a  no- 
tice from  the  assignee  on  the  31st  January, 
18/9,  and  by  a  resolution  of  the  creditors  on 
the  7th  February,  1879.  Held,  that  the  notice 
by  the  assignee  ought  to  have  been  in  writini; 
and  authorized  by  the  creditors  previously, 
and  moreover  the  creditors  were  only  author- 
ized to  terminate  tho  lease  at  least  three 
months  before  the  time  fixed.  Evans  &  Sei/- 
6oid.  4.  L.  N.  138.  S.  C,  1881.  "^ 

XVI.  Liability  ok  creditors  for  costs. 

^2.  The  creditors  are  liable  individually 
each  for  his  share  of  costs  made  on  behalf  of 
an  insolvent  estate  where  there  are  no  assets 
to  pay  them.  Poulin  d-  Falardeau.  4.  L.  N. 
oJ  i  •  O.  C^  1882. 

63.  Where  an  Insolvent  Estate  lias  no  as- 
sets, the  creditors  cannot  be  called  upon  to 
pay  m  proportion  to  the  amount  of  their 
claims,  a  judgment  obtained  against  the  assig- 
nee of  such  estate.  Dupuy  &  Union  Banh, 
Dupuy  &  Walters,  ^^  h.  N.,  371,  C.  C,  1882! 

XVIL  Liability  of  surety  of  assignee. 

,.  ^'  '^}^^  surety  of  an  official  assignee  is  not 
liable  for  a  default  committed  by  the  latter 
after  his  appointment  as  assignee  by  the  cre- 
ditors of  the  estate.  Dansereaud:  Letourneux. 

5.  L.  N.  339.  S.  C,  1881. 
65.  But  held  subsequently  in  the  Queen's 

Bench  overruling  this  that  the  creditors  have 
recourse  against  the  surety  in  suck  cases. 
Canada  Guarantee  Company  dk  McNichols. 

6.  L,  N.  323.  Q  B.,  1883. 

XVIIL  Of  debtor  dobs  not  affect  the 
right  op  the  plaintiff  who  has  judgment, 
ON  the  declaration  of  a  oarnishee. 

66.  .ludgmont  on  the  declaration  of  a  gar- 
"1^.  ".^P®''**®''  a. judicial  assignment  to  the 
plaintiffs,    and    an  opposition  subaequentlv 

of  the  defendant  (as  of  date  of  oppositioni. 
and  asking  thkt  the  mone'  !,,:,  paid  into 
Court  IS  insufficient,  and  will  .-  .-ejected  on 
motion.  Taylor  &  Brown,  7  h.  N.  62,  8.  C. 
1884.  '  i 


b7.  Under  the  Insolvent  Act  of  1875,  a 
judge  in  chambers  had  power  to  decide  as  to 
the  nullity  of  a  deed  and  to  dec'lare  it  void. 
lievy  &  Bouchard,  7  (I  L,  K.  224,  8.  C,  1881. 

XX.  Psocebdinos  aoai.nst  insolvent  estate. 

PAYMEXT  IN  OH.  Under  section  50  of  insolvent  Act  of 
JH69,  and  section  125  of  Insolvent  Act,  1875 
all  proceedings  to  establish  a  right  of  property 
m  goods  in  the  handsof  the  assignee  must  bo 
by  ordojof  the  judge,  or  of  the  Court  on  sum- 
mary petition  and  not  by  ordinary -action. 
If  air  d-  Dmiets,  1  Q.  B.  R.  212,  Q.   B.,   1881. 

XXf.  Prockedinos  for  rent  under. 

69.  The  siiuuuary  procedure  provided  by 
the  Insolvent  Act,  1875,  for  the  recovery  of 
rent  due  by  the  insolyont  .'xrliidod  the 
recourse  by  saisie-yayerie  provided  by  the 

1  t«:'B.'7rari8£!""-^"^^''' '  ^'"•^°«' 

XXII.  Proof  of  collusion  in. 

70.  A  writ  of  attachment  issued  under  the 
Insolvent  Act,  1875,  upon  information  given 
by  the  insolvent  himself  was  hold  not  to 
constitute  a  fraudulent  collusion  entiting  the 
other  creditors  to  ask  that  the  proceedings 

r(i"B.'n5|'Q:'r  i88i.''"''""  *  ^"■^■''^■'' 

XXIII.  Proof  of  sufficient  to  set  asidf  a 
HYPOTHEC,  see  HYPOTHEC. 

XXIV.  Remuneration  op  assignee. 

71.  The  Judge  has  a  right,  in  insolvent 
matters,  on  petition  of  the  creditors,  and  after 
hearing  of  the  parties,  to  revise  the  assignee's 

Q."B.t'217%^S'l88o''""''   ''    ^'^'•''•"'^^'  ' 

72.  The  assignee  to  an  insolvent  estate  ad- 
vertised for  sale  certain  lots  of  land,  to  be  sold 
subject  to  the  hypothecs  with  which  thev 
were  burdened.  The  sale  took  place  accord- 
ing to  the  terms  and  conditions  and  were 
bought  in  by  the  company  petitioner,  who 
were  the  mortgagees,  for  the  nominal  sum  of 
hve  dollars.  The  iissignee  claimed  his  commis- 
sion of  2i  per  cent  on  the  whole  of  the  price 
that  IS  to  say  the  amount  of  the  mortgage  on 
^^i}°i  together  with  the  five  dollars  bid 
Held  that  he  was  entitled  to  it.  David  & 
Bemsoleil  &  The  Trust  d-  Loan  Co.,  25 
L.  C.J,  156,S.  C.  R,  1880.  ' 

XXV.  Remuneration  of  trustees. 

73.  The  question  was  whether  the  assignees 
of  the  estate  was  Messrs.  0.  N.  E.  B.  and  0.  H. 
—should  be  paid  for  their  services  as  such" 
m  preference  to  all  other  creditors.  Held  that 
as  the  assignees  had  worked  for  the  benefit  of 
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the  croflitors  in  general,  having  given  notice 
of  then'  qudhty,  received  the  accounts  ofsaid 
cretlitors,  made  a  detailed  inventory  and 
statement  of  the  estate,  submitted  their 
inventory  to  the  creilitors  in  assembly,  who 
had  discussed  the  same  anil  who  linally  had 
appointed  a  committee  to  lo  ,k  further  into 
matters,  the  creditors  had  thus  benefitted  by 
the  work  of  the  assignees,  and  had  virtually 
accepted  them  as  their  mandataries.  A  vo- 
luntary assignment  as  the  one  matlc!  by 
P.  &  B.  to  the  assignees,  was  recognized 
by  law  under  Art.  79'J  of  the  Code  of  Civil 
Procedure,  and  is  a  mandate  which  the  insol- 
vents were  forced  to  give,  if  thoy  wished  to 
avoid  the  issuing  against  them  of  a  writ  of 
capias.  Tlio  assignees  had  not,  perhaps,  been 
able  to  liquidate  the  estate,  but  this  was  owing 
to  the  want  of  legislation  on  the  point,  and 
what  they  did  was  nevertheless  within  the 
hmits  of  the  functions  conferred  upon  them 
by  law.  The  hick  of  success  of  the  assignees 
was  not  their  fault,  but  the  creditors' wlio  had 
not  all  joined  in  to  liquidate  the  estate  out  of 
court.  Bourgeois  <fc  I'iedahie,  7  L.  N.  391,  S. 
C  loo4. 


or  any  authorization  by  the  creditors)  claim  to 
have  the  pa}'ments  set  aside.  Held  that  a 
creditor  who  alleges  that  his  debtor  while  in- 
solvent had  made  payments  to  another  credi- 
tor, knowing  his  ( I )  insolvency,  lias  a  right 
under  Art.  1030  C.  C,  to  sue  the  latter  in  his 
own  name  and  to  ask  that  such  sums  be  paid 
mto  court  for  the  benefit  of  the  creditors 
gonorally.  Boisseau  &  Thihaudeau.  7.  L.  N.. 
1274  Q.  B.,  1884.  ' 


XXVI.  Eights  of  cREDiTons, 

74.  Where  a  commercial  firm  being  credi- 
tors of  an  insolvent  took  action  under  sec- 
tion 68  of  the  insolvent  Act,  1875,  to  recover 
money  paid  to  the  a{)pellants  after  the  insol- 
vency. Held  reversing  the  judgment  of  the 
Court  of  Review  (1)  that  as  the  appellants 
had  received  the  amount  on  conservatory 
process  that  there  was  no  fraud  and  they  had 
as  great  a  right  to  it  as  the  respondants.  La 
Banque  Jacques  Cariier  &  Beausoleil  4.  L  N 
110,  &1  Q.B.  R.  151.  Q.B.  1881. 

7.0.  Where  an  insolvent  trader  made  an  as- 
signment to  three  persons  for  tlie  benefit  of 
his  creilitors,  and  the  plaintiff  wlio  liad  ob- 
tained judgment  against  him  took  a  saisie- 

arret  in  the  hands  of  the  assignees Held 

that  the  assignment  was  but  a  mandate  which 
did  not  prevent  the  seizure  and  sale  of  the 
insolvent  effects  at  the  suit  of  the  creditor 
who  was  not  a  party  to  the  assignment 
Tonranijeau  <t-  Dubeau,  10  Q.  L.  R.  92.  S  C 

76.  The  respondants,  who  wore  creditors  to 
an  amount  exceeding  $4,000  of  the  insolvent 
firm  of  C  and  M,  complained  that  (the  appel- 
lants) had  received  from  C  &  M  a  sum  of 
$3,824  while  the  latter  were  insolvent,  and 
the  object  of  the  action  was  to  have  appel- 
laiits  ordered  to  pay  this  money  into  court 
for  the  benefit  of  C  &  M's  creditors  gener- 
ally. The  appellants  demurred  to  the  ac- 
tion, on  the  ground  that  the  respondants 
were  not  entitled  to  come  into  court  indivi- 
dually and  (without  alleging  any  transfer  to 
thf.m.selvos  of  the  rights  of  the  otiler  creditors 
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(1)  II.  Dig.  396. 188. 


77.  Plaintiff  was  the  assignee  of  one  II.  and 
defendants  were  wholesale  dry  goods  mer- 
chants of  Montreal.  The  action  was  insti- 
tuted under  Sees.  132-133-134-135  of  the  In- 
solvent Act,  1875,  to  recover  goods  alleged  to 
have  been  retransfered  to  defendants  by  11. 
within  thirty  days  of  his  insolvency,  and  with 
a  view  of  giving  him  a  fraudulent  preference, 
over  his  other  creilitors.  The  evidence  showed 
that  the  goods  were  shipped  on  the  16th  and 
18th  March,  and  that  H.  declared  he  would 
not  take  delivery  of  them,  that  the  goods 
were  brought  to  H's  store  without  his  know- 
edge  by  a  public  carter,  who  had  carted  for 
him  for  years,  who  was  in  the  habit  of  bring- 
ing packages  from  the  station  whenever  ho 
found  them  there  without  special  instructions ; 
that  H's  clerk  took  them  in  and  opened  them, 
and  took  out  the  goods  but  did  not  mi.x  them 
with  the  other  goods,  but  kept  them  separate ; 
that  when  11.  found  they  had  been  taken  out 
of  the  cases  he  said  he  would  not  keep  them 
and  refuse  to  allow  his  clerk  to  mix  them 
with  his  stock  or  to  break  in  on  the  lots,  but 
ordered  them  to  be  kept  separate  and  thai 
they  should  bo  returned  to  defendants.  The 
goods  were  then  put  back  in  their  cases,  and 
the  next  day,  20th  March,  returned  to  the 
defendants,  at  Montreal,  and  wore  delivered 
to  them  on  the  24th  March.  Held,  there  was 
no  intention  on  the  part  of  the  Insolvent  to 
take  possession,  and  action  dismissed.  Darl- 
ing &  McInUjre,  4  L.  N.  118,  S.  C.  R.,  1881. 

XXVIII.  Rights  op  Private  and  firm  Cre- 
ditors, 

78.  Held,  that  where  there  is  a  surplus  in  tlie 
private  estate  of  one  member  of  an  insolvent 
firm,  after  paying  his  creditors  the  amount  of 
their  claims  as  filed,  but  a  deffciency  in  the 
firm  estate  to  pay  firm  creditors,  the  latter 
has  no  claim  upon  such  surplus  until  the  pri- 
vate creditors,  who  have  interest  bearing 
claims,  have  been  paid  interest  upon  the 
amount  of  their  claims,  from  the  date  of  filing 


(1)  fcvfirj-  paymwit  l-.y  r«n  insolvent  debtor  to  a 
creditor  knowing  his  iusolvenoy,  is  deemed  to  be 
made  with  intent  to  defraud  and  the  creditor  may  be 
compelled  to  restore  the  amount  or  thing  received 
or  the  value  thereof,  for  the  benefit  of  the  creditors 
according  to  their  respective  rights,  1036  C.  C. 
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on  the  IGth  and 
lared  he  would 
that  the  goods 
thout  his  know- 
I  had  carted  for 
)  habit  of  bring- 
ra  whenever  lie 
ial  instructions ; 
d  opened  them, 
1  not  mix  them 
them  separate ; 
boon  taken  out 
not  keep  them 
c  to  mix  them 
3n  the  lots,  but 
Jarato  and  that 
ifendants.  The 
;heir  cases,  and 
sturned  to  the 
were  delivered 
Jeld,  there  was 
o  Insolvent  to 
smissed.  Barl- 
:  C.  R.,  1881. 

AND  FIRM  Cre- 


ti  surplus  in  the 
jf  an  insolvent 
the  amount  of 
ffciency  in  the 
tors,  the  latter 
s  until  the  pri- 
;evest  bearing 
•est  upon  the 
,e  date  of  filing 


rent  debtor  to  a 
a  deemed  to  be 

creditor  may  be 
r  thing  received 

of  the  creditors 
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the  same  till  payment.  Mulholland  &  Mer- 
chants' Bank  of  Canada,  6  L.  N.  171,  S.  C, 
1883. 

XXIX.  Sale  of  book  dedth. 

79.  The  purchaser  of  books  debts  from  the 
assignee  ol'iin  Insolvent  must,inordnrto obtain 
judgment  iuvirtuoof  such  Hiile,pm(luco  the  au- 
thorization of  tlio  creditors  to  the  assignee  to 
make  the  transfer  and  tlio  declaration  in 
the  act  of  sale  or  transfer  made  by  the  assignee 
himself  that  ho  is  authorized  is  uotsuilicient. 
Toureille  <k  Patrick,  1 1  1{.  L.  442  Q.  B.  1882. 

XXX.  Sale  ok  Insolvent  Estate. 

Case  ni  Dixon  <t  Perkins  (II.  Dig.  ,'!!)(')- 19.3) 
reported  in  extenno  25  L.  C.  J.  1 17  Q.  B.  18S0. 

XXXI.  SURETIE.S  NOT  AFFECTED  BY  DI8CHAK0E 
IN. 

80.  Defendant  became  security  for  F.  F.  to 
his  creditors,  the  plaintiff's.  The  amount  of 
his  indebtedness  was  stated  in  the  Acto  de 
Cautionnement  at  $2,278.82  and  the  different 
sums  due  in  notes  and  cheques  were  all 
specified.  There  was  also  a  stipulation  in  the 
deed  that  tlio  liability  of  the  caution  should 
be  continued  to  the  whole  amount,  notwitli- 
standing  any  settlement  of  accounts  or  re- 
newals of  notes  between  the  crc(iitors,  and 
the  principal  debtor,  or  any  further  security 
they  might  obtain.  Juf/g.  Que  dans  le  cas  de 
composition  et  dicharge  entre  un  dihiteur  on 
ses  crianciers  ;  lorsque  Vacte  a  lieu  non  pas 
A  raiaon  de  Vintention  des  crMnciers  de  don- 
ner  au  dibiteur  le  montanl  de  ses  criances, 
maisparce  qu'ils  ne  peuvent  pas  avoir  plus, 
la  dette  naturelle  continuant  d  existcr,  la  cau- 
tion solidaire  iV est  pas  deehargSe.  Leclaire  <t- 
Forest,  7  L.  N.  383  &  M.  L.  R.  1  S.  C.  113. 
S.  C.  R.  1884. 

XXXII.  Statc.s  of  assignees  see  ACTION 

INTEREST  IN. 

XXXIII.  Transfer  for  benefit  of  credi- 
tors IN  the  abse.nce  of  In-solvent  Act. 

81.  Un  negociant  en  I'absence  d'uno  loi  de 
banqueroute  peut  sous  le  droit  commun  faire 
cession  de  ses  biens  a  Tun  ou  a  plusieurs  de 
ses  creanciers  pour  lo  benefice  general  de 
tous.  Lanouette  &  Tonrqas,  6  L.  N.  123  S.  C. 
1883. 

82.  Le  creancier  qui  a  recju  telle  cession 
peut  disposer  de  I'actif  a  lui  cede,  et  k  moins 
que  fraude  ne  soit  prouvee,  les  actes  du  ces- 
sionnaire  seront  maintenues.  lb. 


XXXIV.  What  constitutes. 

83.  Action  upon  a  promissory  note  dated 
Ist  September  1 881  and  payable  at  six  months, 
due  4th  March,  1882.  Plaintiff"'  alleged  the 
insolvency  of  the  defendants  and  contended 
that  in  consequence  they  could  not  claim  the 


benefit  of  the  tei^m.  —  Held,  that  a  company 
ceasing  to  meet  its  ordinary  payments  as  they 
become  due,  though  its  nominal  assets  may 
bo  equal  to  its  liabilities,  will  be  deemed 
insolvent,  and  cannot  claim  the  benefit  of  the 
term  upon  a  promissory  note  not  yet  due. 
Corcoran  <f;  Montreal  Abattoir  Co.,  6  L.  N. 
i3r>,  ,S.  C.  1882. 

84.  A  finn  which  has  ceased  to  meet  its 
ordinary  jiayments  as  they  become  due,  will 
bo  doomed  insolvent  within  tlie  meaning  of 
HK)2  C.  C,  and  the  insolvency  of  the  firm 
entails  that  of  the  partners  individually. 
On  lario  Bank  &  Foster,  6  L.  N.  398, «.  0. 1 883. 

XXXV.  WiNDINti  i;P  OF  BANKS,  CORF'ORATIONS, 

roMi'ANvs,  AC,  see  C.  45  Vic,  Cai-.  23,  k  O.  4() 
Vic,  Cap.  23.  ' 


INSPECTION  LAW. 

I.  Acts  amendino,  see  C.  44  Vict.,  Caps.  22, 
23 ;  C.  45  Vict.,  Caps.  25  &  2f)  ;  C.  46  Vict., 
(Jap.  29;  C.  47  Vict.,  Cap.  33  ;  C.  48  &  49 
Vict.,  Cap,  6f). 


INSPECTION  OF  TIMBER-^Scc 
TIMBER. 


INSPECTOR  OF  R0ADS-5ee  CIVIL 
SERVANTS. 


INSTITUTEURS. 

I.  Meaning  of— 5^ee  SCHOOL  TEACHERS. 


INSTRUMENTS— 5ce  DEEDS. 


INSULTING  CONDUCT. 
I.  What  is,  see  DAMAGES. 


INSURANCE. 

I.  Acts  respeotino  Mutual  Compambs. 

I I.  Against  Neolioence  or  Dishonesty. 

III.  Attachment  of  Assessment. 

IV.  Consent  when  required  must  be  ik 
Writing. 

V.  Error  in  Policy. 

VL  Exhibits  in  Actions  by. 
VIL  Fire. 

Conditions  of  Policy. 

Delay  to  fie  claims. 


■f    -'t 
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Interest  in  Poliey. 
Misrepresentation. 
Rights  of  insured. 
Waiver  of  conditions  of  Policy. 

VIII.  Inspkctions  op  Companies. 

IX.  Intf,rim  Rkceii't. 

X.  LuiiiMTv  OK  MuTUAi,  Policy  Holders. 

XI.  Life. 
Premium  Notes. 

IH(fht.9  of  Creditor  of  assured  wh»n 
Policy  payable  in  Foreign  Country. 
XH.  Marine.  ^ 

XIII.  MuTUAI.. 

Action  for  Assessment. 

Liquidation  of. 

Rights  of  Foreign  Companies. 

XIV.  Over  Vai, cation. 

XV.  Proof  of  Memiikhship. 

XVI.  Transfer  of  Policy. 

XVII.  Variance  between  Application  a.vd 
Policy. 

XVIII.  Wakuanty. 

XIX.  Winding  i  p  of  Companies  when  Im 
soi.vnNT. 


I.  Acts  respecting  mutual  co.mpanies,  ste 
Q.  44  &  Ah  VioT.,  Cap.s.  24  &  25;  q.  45  Vict  , 
<  'APS,  50  A  51  :  (J.  48  &.  49  Vict.,  Cap.  49. 

II.  Auainst  xeoligence  or  dishonesty. 

K5.  Casi.' or  Citizens  Insurance  Co.&  Grand 
Trunk-  Railway  Co.  (II  Dig.  400-208)  rei)orted 
in  extenso,  25  L.  C.  ,1.  h;:\  Q.  B.  1880. 

8().  'i'he  teller  of  a  bank  ondorsod  on  a  pared 
ot  bank  notes  the  amount  which  it  was  stii)- 
l>osod  to  contain.  It  was  subso(iiiently  discov- 
ered that  the  parcel  was  $f),;jOO  short  and  it 
was  ascertained  that  a  deficiency  of  the  same 
amount  existed  in  the  teller's  accounts  and 
had  been  during  several  years  skilfully 
covered  up  and  concealed  from  the  uutLorities 
of  the  bank  who  had  made  the  usual  inspec- 
tions— Held  that  a  guarantee  insurance  com- 
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j  ;|0''8f  nent  on  the  policy  or  other  ackowledg- 
Iment  m  writing  is  not  satisfied  by  a  mere 
knowledge  by  the  insurers    of  other  insm 
ances.  £)«*«„  <fc  Hochelaga  Mutual^relZ: 
ranee  Company.  4.  L  N.  295.  S.  C.  R.   1881. 

V.  Error  i.n  policy. 

89.  Action  on  a  premlmn  note  given  for  a 
hfo  insurance  policy.  Plea  that  the  polcv 
was  .lifterent  from  what  was  agreed  up5n  be 
tween defendant  and  theplaintifTs  agenrxhe 
policy  was  pa,yable  at  death  only,  wher^aVit 
was  to  be  made  payable  in  twenty  years  The 
evidence  was  conflicting  but  in  review  held  re 
veiling  the  first  judgment,  thatthe  defendant 
r,llll«^  ""'lerstood  that  it  would  be  made 
payable  m  twenty  years  and  action  dismissed 
f^n  Mutual  Life  Insurance  Company  A  bI 
land.  5.  L.  N.  42.  S.  C.  R.,  1881.  ^ 

VII.  KiRE. 


pany,  which  had  guaranteed  the 


i(^  Conditions  oj policy. ^Ci^^  oi  Connolly 
&  Provincial  Insurance  Company  (1)  with 
respect  to  the  words  "  to  go  out  in  t^  ■' 
.reversed  in  Supreme  Court  and  judimenrof 

91.  Where  after  a  fire  the  insurers  and 

I^Vh^Z^'^  ^'T'-'^.^  '""'''^'^"y  to  an  estimate 
of  the  loss  without  requiring  the  observance 
of  forms  laid  down  in  the  conditions  of  the 
policy  and  on  which  they  had  a  right  to  i.. 
sist  they  will  be  held  to  have  waived  ^uch 
formalities,  and  the  report  of  the  expets  can- 
not be  set  aside  for  want  of  them.  Demon- 
tigny  &  Compagnie  d' Assurance  A,/ricoU  de 
Watertomi.  2.  Q.  B.  R.  27.  Q.  B.,  i88l! 

J-.  Action  against  au  Insurance  Co.  on  a 
policy  of  insurance  by  which  the  j.laintiff 
stock-in-trade,  consisting  of  fancy  go^ds,  was 
insured  against  loss  by  fire.  The  principal 
plea  of  the  Co,  was  to  the  effect  thatCt3 

to  a  com    if.inn     r>r,rtn,.a^A 11 ,•       """"'J" 


.      .  .  had  guaranteed  the  fidelity  of  talnLT,-^    '™j  ^  ^T  ^^^""^  ^^"^  contrary 

the  teller  was  liable  for  the  cleficienc^-^^^bu     and  tmn  fe,  nf?^^^^^^^^^  on  the  policy  a  saK 

only  to  the  extent  which  occurred  afti^her^deo  one?  ^fl'^'^^"*^?^'"^ 

contract  was  made.     La  Banque  NationaleW^ZVlTJ^l'^J'^^'^T^'''^  of  a  certain 

.{•  Lesp^rance,  4  L.  N.  147,  S.  C.  IS8I.  U.i^ST  ^"'^'f"^  '"^o  by  F.  in  favor    of 

I  plaintiffs  brotheiyn  order  toobtain  the  release 


III.  Attachment  of  assessment. 

87.  In  the  absence  of  fraud,  negligence  or 
maladministration,  it  is  nof  competent  to  a 
Judgment  creditor  of  a  Mutual  Fire  Insurance 
Co.  of  the  Province  of  Quebec  to  attach 
moneys  payable  to  the  company  by  way  of 
assessment  under  the  provisions  of  the  liquida- 
tion statute,  28  Vic.  Cap.  n.Lavoie  &  Mutual 
Fire  Insurance  Co.  of  Hochelaga,  26  L.  C  J 
166,  S.C.  1882. 


IV.  Consent  where  required 
writing. 


.MUST  BB    in 


SS:  The  statutory  requirsment  applicable 
to  insurance  in  Mutual  Insurance  Companies 
that  the  consent  of  the  Directors  to  a 
double  Insurance  must  be  signified  by  an  en- 


of  the  brother  from  jail.  To  this  the  plalnti'ff 
Biiswered  that  there  had  been  no  delivery  of 
th!ff^®''l'  mentioned  in  the  deed  of  sale; 
that  the  stock  had  always  remained  in  plain 

eitc/'T'T."  ^"i  *¥  ^'^'"^  ^^««  without 
effect.    Condition  No.  2  on  the  back  of  the 

ohcy  was  as  follows  :  "Without  written  per- 

mission  of  the  Company  it  will  not  be  liable 

foi  loss  or  damage  if  any  change  takes  place 

in  the  occupation,  location,  title  or  position 

of  the  property  herein  specified.   In  everv 

"  v^H  "^  j""",^  '"''^  permission  this  policy  is 
void  and  all  insurance  thereunder  imme- 
diatly  ceases  and  detei-mines."  The  sale  to 

t.  was  before  Notary  and  was  to  be  void  et 


(1)  I.  Dig.  408-219. 

(2)  8.  Q.  L.  K.  74. 
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the  expiration  of  tlie  surotyship  which  how- 
over  dill  not  occur  until  after  the  tiro.  Held 
that  the  policy  was  null.  Semmelhaack  <fc 
Canada  Fire  tfc  Marine  Ins.  Co.  4  L.  N.  2(J5, 
S.C.  1881. 

93.  In  an  action  for  loss  by  fire  under  a 
policy  of  insurance,  JugiQuo  I'obligation  pour 
I'lvssure,  ciui  n'est  pas  proprietaire,  do  decla- 
rer son  interet  dans  la  chose  meme  lorsqu'ellc 
est  une  garantio  ou  condition  de  la  police, 
n'est  qu'une  nuUite  relative  qui  ne  pcut  etro 
invoquee  (juo  par  I'asaurour  ;  ot  <iue  celui-ci 
est  presume  y  avoir  renonce  lorsijue,  connais- 
sant  I'oxistence  do  ce  moyen  d'annulation,  il 
lie  s'en  pr6vaut  pas,  at  reconnaissant  suhsis- 
tante  I'obligation  quo  lui  fait  la  police.  St. 
Amand  ib  Cie.  d'  Assurance  de  Quebec,  ()  t^.  L. 
R.  162  S.  C.  188.1 

94.  Et  qu'il  on  est  de  menie  pour  toutes 
les  garantios  et  entr'autres  pour  celhs  par 
laquelle  I'assurc  s'oblige  do  founiir  a  I'assu- 
reur,  dans  les  14  jours  du  siiiistro  un  etat 
iletaille  de  sa  jjerte ;  mais  ([uo  I'assureur  (juoi- 
qu'il  ne  se  prevallo  pas  do  roxi>iration  du 
ilelai  conserve  intacts  ses  droits  ii,  la  produc- 
tion de  cet  etat  en  le  demandant  ou  objectant 
a  I'insuflisanco  do  la  reclamation  produito,  et 
en  la  renvoyant  pour  cotte  raison.  Il>. 

9a.  Delay  to  file  claim. — Action  to  recovci' 
under  a  fire  policy  for  loss  by  fire.  Pica,  that 
the  pliintift'  claimed  for  her  absentee  hus- 
band, the  owner  of  the  property  and  had  no 
(juality  to  claim;  that  tho  party  insured  ha<l 
no  insurable  interest ;  that  it  was  a  condition 
of  the  policy  that  unless  a  claim  wore  made 
within  three  months  after  the  tiro  that  all 
benefit  under  the  policy  should  bo  forfeited 
and  that  no  claim  was  irade  within  three 
months  ;  that  an  irregular  illegal  claim  made 
by  plaintiff  within  twenty  days  after  tho  fire 
was  immediately  rejected,  and  no  action  Wius 
taken  within  twelve  months,  and  it  was  a  con- 
dition that  unless  action  was  taken  within 
three  months  after  rejection  the  claim  should 
bo  forfeited.  Held  that  tho  claim  was  too 
late.  Armstrong  &  The  Northern  Assurance 
Company,  \  L.  N.  77  S.C,  1881. 

96.  Interest  in   Policy The   husband   of 

the  plaintiff  (deceased)  in  1877,  insureil  in 
the  office  of  the  defendant,  the  furniture  in 
the  house  in  which  he  lived,  the  house  itself 
and  the  house  adjoining.  Tho  furniture  be- 
longed to  him,  but  the  two  immoveables 
belonged  to  him  only  in  usufruit,  the  nu-pro- 
prints  being  in  his  children  by  a  previous 
marriage.  These  insurances  were  still  in 
existence  when  the  property  was  destroyed 
by  the  great  fire  of  .June,  1881.  The  husband 
of  plaintiff  died  the  18th  July  following,  leav- 
ing the  plaintiff  his  universal  legatee.  The 
two  houses  were  insured  together  for  $800,  of 
which  the  company,  defendant,  paid  $775  to 
the  actual  owners  and  received  from  them  a 
g!s.'ir,",ntef>.  .i.g.",insit  any  tronblo.  on  tho  part  of 
the  plaintiff.  The  owners  were  therefore 
called  in  en  garantie  admitted  their  ownership 
and  pleaded  a  variety  of  plesw  by  intervention, 
some  belonging  to  the  company  and  some  to 


themselves  as  proprietors,  all  of  which  were 
dismissed  on  tho,  principle  that  tho  contract 
of  assurance  against  tiic  is  personal  and  is 
not  an  accessory  of  tho  property  ;  that  by  it 
no  one  is  insured  but  ho  whom  the  company 
at  thetimo  of  issuing  tho  policy  undertakes  to 
iiid(>mnify,  and  in  consequenco  that  the 
dof(>ndai.ts  e;(  garantie  and  intorvenants  had 
no  right  to  any  part  of  the  insurance  money. 
St-Amand  ct  Cie  (t Assurance  de  Quibec,  9 
Q.  L.\i.  162,  S.C,  I88;i. 

97.  .\ii<l  on  the  other  hand,  that  the  plain- 
tiff, as  legatee  of  the  usufructuary,  could 
only  recover  an  amount  prui)ortional  to  hor 
int(M'ost,  anil  as  there  was  no  proof  of  what  it 
amounted  to,  hor  action  wouhrbe  dismissed. 
lb. 

98.  Misrepresentation Action  on  an  in- 
surance policy  issued  by  respondents  by 
which  they  insured  certain  articles  known  as 
scythe  .sharpeners,  which  the  appellants 
were  manufacturing,  as  well  as  tho  materials 
used  by  appellants  for  their  manufacturing 
establishment  ibr  the  sum  of  $800.00.  .\fter 
the  insurance  w.is  offocted;  tho  appellants 
move  their  manufacturing  establishment  into 
a  now  building  and  obtained  tlio  consent  of 
the  Rospondeius  that  tho  policy  already  ef- 
fected should  cover  the  risk  in  tlio  now  build- 
ing. The  Kespondents  to  the  action  pleaded 
that  th(>  insurance  had  been  obtained  by 
false  and  fraudulent  representations  as  to  the 
value,  nature  an<l  ((uality  of  tho  goods  insured, 
that  sub.sequently  to  the  issuing  of  tho  policy, 
the  appellants  roproseiitod  that  the  risk  in 
the  new  building  was  not  increas(!(l,  when 
in  fact  it  was  materially  increased,  that  the 
appellants  sustained  no  loss  nor  <lamago,  as 
the  articles  insured  were  worthless,  and  fur- 
ther that  no  expertise  wua  ever  had,  as  re- 
quired by  law.  The  Court  l)elow  dismissed 
the  action, but  in  Appeal  juilgment  reversed  on 
tho  ground  of  want  of  ))root' of  fraud  or  misre- 
presontion.  Holmes  k:  Mutual  Fire  Insu- 
rance Compani/  of  StanstMdand  Sherbrnoke. 
1  Q  B.  R.  84/Q.  B.  188(1. 

99.  Rights  of  insured. — It  is  not  competent 
to  a  person  insured  in  a  mutual  insurance 
company  when  called  upon  to  pay  .issessments 
on  his  premium  note  to  compel  the  Company 
to  enter  into  a  detailed  statement  of  tho  losses 
in  order  to  establish  the  correctnebs  i)f  the 
assessments  made  by  the  director-,.  The 
latter  in  making  the  assessments  are  the 
agents  of  the  insured,  who  in  the  absence  of 
fraud  is,  quoad  such  assessments,  bound  by 
their  acts  and  by  the  terms  of  the  premium 
note.  Giles  d  Brock.  5  L.  N.,  369,  C.  C   ISS2. 

100.  Waiver  of  condition  of  Policij By 

a  condition  in  a  policy  of  fire  insurance  thr, 
insured  was  required  on  pain  of  forfeiture, 
to  notify  the  company  of  any  other  insurance 
effected  on  the  property.  The  Company, 
.iftn.r  thi^  fire  .and  nftpr  knowledge  that 
other  insurances  had  been  effected,  supplied 
forms  for  making  claims  and  joined  in  an  ar- 
bitration to  settle  the  amount  of  damage  and 
otherwise  treated  the  contract  as  binding  on 
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the  company.  Held  tl.at  this  wis  a  waiver 
ot  all  objections  based  on  tho  condition  ro- 
!"","]«  ""*'/'«  ?^  °t'"^'''  inH.uanco.  Fonder  it 
<te  Joiictte  ,f-  Compaynie  (P Assurance  de  Sta- 
da^^ia.  6.  L.  X.  277  &  27  L.  C.  J.  194.  Q  B , 

VIII.  I.VSPKOTION   OF    t'OMPANIKS  see   O     4\ 

VICT.  CHAP.  49  and  Q.  40  VIC.  CAR  l!.". 

IX.  Interim  receipt. 
lol.  The  dcfVm.lant  Rmiitod  the  nJaintitl' 
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amount  of  a  promissory  note.    Plea  no  consi- 
deration  and  that  the  plaintiff  had  roprescmt 
m     '/'?**^"^''^"t  that  ho  was  an  agent  of  the 
Atna  Lifo  Insuranco  Co.  of  Ilartfbr.l,  an.!  as 
such,  mducod  plaintiff  to  takooutapolicyifin 
suranco  onhislifefor$5<MX),inconsideriUon  of 
the  annual  payment  to  said  company  of  $22,5 
tor  whu'li  sum  said  note  was  made.  That  said' 
no  0  was  not  given  to  .lefondant  personally 
i«i  1   ■l''^  <=°'npany.  an<I  when  the   policy 
issued  it  was  upon  condition  of  defendant's 


«n  interim  insur/u  «;,";«  on  ai.  ^'.0  It''  ^^  tJ'^'"''^"*^  '•°*'"««^'  torcepHu" 
following  conditions :  Subject  "a  ^  °  I  P±L'h  ' T  ^'.f  ™"  "'"«  °«°'-<"'  'o  l>>ni  and 
approval  of  the  directors  wh'ich  will  bo;S  llnd  stm  held  ?.,!  . 'j^^^P'^'y- jho  accepted 
hcd  by  the  issue  of  policy  within  thirty  q^s  nf  rnn    „if  *!■"'  P?'""^-  ^^'"^  »"  I"'ivitv 

fi'O"!  'late Notice   of  rojoctioro^' ^y<  |  bet™  ?  I  ■°t^«-'''"^\'^'^  note  ever  existed 

received  at  the  post  office  addros  of  applicant  ho  v  1^  • '"*  '"'1.  ''"*'^"'»'^nt-  ^«^rf  that 
a«  g.ycn  in  application  cancels  this^Spt 'a^en  nnT*/'"'''^^,  °'  '".?'^''"'^^  ^^t^^''^"  the 
and  insurance  if  not  otherwise  conveyoT'' ^,o?o  be?n  ,  •  '""'*''  °*  -"'"  "°'*^'  ''"^'  "'« 
//c{d-that  the  UKMe  lapse  of  the  thirt7days^K^^^  8?^'  '"'''  r"''^'   '=°»«i- 

-  -any  policy  did  n^t  n  ,   lu,  "n'°''  ] ; "  S!,"«il'^  "»'^'»1''  »  «.»  ?ction 


•tl  4   11.       ■  "'^"^    i<n>ntj  111    UK 


Alexanderth  Taylor, 

1880.  "^      ' 


-'5  L.  < '.  J.  252. 


X.  Liability  op  Policv  holders. 


l«o  S;  f^''  ;;  ">■(  J.^'^'^^^  of  ^»^'red  inhere 
Apolcy  payable  mjoreign  couniry. -Tho  an- 

I  pehants  were  a  life  insurance  company  incor- 
31'"  *^^U^ited  States,  h^vin^  S- 
load  office  in  the  city  of  New  York  and  . 

^r^"21;f!!^.!!S'e?^l^»CanaS!^i^t 


iSTx":,!!^  defendants  on  the 5th  December,  1 ,         ,- -  -  -"  ^^.j  u.  i^ew  xorK  and  ,. 

1878,  obtained  from  the  plaintiffs  a  policy  o fl  *»'»»'■''  "f  "loir  business  in  Canada  with  a , 
msurance  for  *20()()  on  account  of  which  iei^^Sency  established  in  Montreal   TheT-etnon 

of  wbtb'/f"'  r'"  ""■  *,'*^"  *''^''  "'«  balance  I  ?>«»*  "-^Pi'^^ented  a  creditor  of  a  polLy  hofde,- 
ofwhich  the  action  was  brought.    Plea  that  i '"  Canada,  whoso  life  was  assiired   hv  m 

thev^hadten'  ''""'■  '*^',?'  4  P"''^-^  whiSi  appellants 'and  who  died  at  Mont.i  ^n  tt 
an^nnthi  M  ""'%  ^?"««"«'l  ''y  "'o  plaintiff  i  «"!  October,  1877.  Notice  and  proof  of  his 
and  )?„  n  *l'«''e°f  .g'^;°n  to  the  defendants,  >  f'^'^^th  were  duly  furnished  to  the  agent  of  the 
d  t.  flr*^''  r,^  jt  March,  1880,  defend  TTr^'y  ***  ^^""t''^'''''. '^n'l  by  him  Cmit  ed 
on  ;A„ n  ^"  ^I'vidends  and  calk  made  > '?  t^^  head  office  at  New  York  On  the  5th 
on  the  saul  note,  and  were  entitled  to  have  it  i  ^Vembor  following,  a  Canadian  creditor  If 

of'the  Sin^V-f'"™"' '''  "f'"-  <^"  ^be  pai'  "/ensured took out^ilseizurebXreudin 
of  the  plaintiff  It  w-as  contended  that  the  onus  i  ?*  ->ro"treal,and  with  it  lodged  an  attac  Wnf 
was  upon  the  defendants  to  show  that  the  a  '  ^^  ^^ay  of  garnishment  in  the  hancls  S^Z 
Zr,oenr'^"^■r^°^'"^^*^^«•'''--^"ent  to  i  Company,  serving  it  upon  he  agen  of  h^ 
the  cancellation  ot  the  policy.  Held  that  as  re-  '■  9''™Pany  in  Montreal.  The  asent  mnlll 
gards    le  defendants  the  resolution  mating  '  declai-ation  in  confo.-m  ty  wfth  fhe  fa^tt  ,fnd 

JessarvtSr;!''^''"""  ''"'''^  ""''  '^  "'^^  ne^   "'?*''''»'•«  being  found  ii^.e^'w^S  J 
cessary  orthe  payment  of  losses  incuiTed  -  ^"''''"""'"y  *ollowing.  the  seizure  3  r™!>7i" 

'le«  Pertes  parolles^  subies,  sur  les  billets  I  f  '"^tituted  a  suit  against  the  clpanv  i  ' 
mes  des  assures,  elle  est  tenue  de  '  "/t^^Pe'-ior  Court  New  York,  for  theTo7er 
r  que  la  repartition  a  ete  fnlte  nnr  .,a.  of  the  amount  of  ths  mH^  J„;*,.  "■ ._    "^^"^^ 


de  primes 


,.^„  «.JOl.,cc^,  cut^  esc  lenue  de 
prouver  que  la  repartition  a  ete  faite  par  nl 
cessite,  pour  reparer  des  pertes  actuel  ement 
Z^TtlFf}^  CompagnJe  depuis  la  signa 


m 

of  the  Wounp'the^Xm'nTti'dr  uS 

exDofedTo  ,^^'  ^"'"P""^  therefore  were 
exposed  to  two  separate  demands  for  the 
amount  of  the  policy.    In  May,    1878,  SJe 


£*i  <■„:♦„  --■•"  !'""<=,  ci,  que  la  repartition  ""-^  -  —  —  ^-^^..^v.  m  juav.  i«7N  the 
B.fi^/^'f  P'PPO'-twnnellement  du  dit  billet.  Company  obtained  leaveof  theCoirtat  Mont 
Que  le  defendeur  sera  admis  a  prouver  oue   ''eal  to  make  a  new  declarationTwhtS*" 

raX£r  ')>'''  ^''''•^'^"^  "^«^-'*e  't^es! '  ^^^P^ated  all  the  facts  of  t^p  ^eSi  a^ 
Irauduleuse.     Compagnie    d'assnrnn,-^     m,.^  New  York,   and  addAd   the  r„„V  ir.r^^  T 


-^  .. „  c„c  .mie  suns  necessite  et  est 

<««««  it  Pmteau.  6  L.  N.  85  C.  C.  1883 


XI.  Life. 

104.   Premium   notes.  — Action 


for  J225, 


N  w  York,  an5  '^^ded  l^  LTTht'nof 
withst.anding  their  defense  to  the  suit  thefe 
on  the  ground  of  the  attachment  at  Montreal 
the  Superior  Court  at  New  York  h^  con- 
demned them  to  pay  to  the  executor  and 
administrator  there,  the  amount  of  The  h^ 


1  ■** 


E. 
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.  Plea  no  coiinI. 
T  had  represent- 
an  aj,'ont  of  tho 
fartford,  and  its 
outaj)olicyif'in. 
3on.si(leration  of 
inipany  of  $225, 
iiado.  That  said 
lant  personally 
hen  tho  policy 
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lal  premium  of 

to  accojit  said 
ired  to  him  and 

who  accepted 
fhat  no  [)rivity 
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nt.  Held  tlmt 
t  between  the 
note,  and  the 
d  valid  consi- 
itain  an  action 
!')  h.  ('.  J.  252, 

assured  toherc 
liri/ — Tho  up. 
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proof  of  his 
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1  transmitted 
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n  creditor  of 
ore  judgment 
I  attachment 
lands  of  the 
agent  of  the 
;ent  made  a 
he  facts  and 
was  dropped. 
was  renewed 
■'s  agent  at 
I  brother  of 
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;rator  to  the 
mber,  1877, 
Company  in 
he  recovery 

due  under 
efore  were 
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.  1878,  the 
irtatMont- 
which  they 
seedings  at 

that  not- 

suit  there 
t  Montreal, 
£  had  con- 
scutor  and 
of  the  in- 


demnity duo  under  tlio  polioy,which  they  had 
accordingly  paid  to  him  and  obtained  a  full 
discharge.  The  creditor  seizing  having  become 
insolvent,  tho  respondent  was  appointed  his 
assignee  and  the  declaration  of  the  (.'ompany 
was  contested.  The  Superior  Court  at  Mont- 
real anaintainod  tho  contestation  principally 
on  the  ground  that  under  the  provisions  of 
the  Statute  40  Vic.  Cap.  42,  the  policy  in 
question  was  a  Canadian  policy  ;  that  the 
deposit  made  by  the  Co.  under  that  Statute 
was  for  tho  security  of  Canadian  policyholders, 
and  that  the  judgment  of  the  .Superior  <-'ourt 
in  New  York  was  of  no  force  in  Canada  to 
defeat  tho  claims  of  tho  creditors  of  the  estate 
of  the  assured  who  had  his  domicile  and 
died  in  the  Province  of  Quebec,  and  whoso 
estate  was  liable  to  distiibution  according  to 
the  laws  of  this  Province.  Held,  reversing  the 
judgment  of  the  Court  below,  that  although 
tho  policy  was  a  Canadian  policy  according  to 
tlie  meaning  of  tho  statute  referred  to  that 
the  contract  was  nevertheless  a  New  York 
one,and  payment  '  'lo  amount  covered  by 
the  policy  must  r  ^rnanded  there,  before 
tho  Company  coulu  r.  jonsidered  in  default. 
Equitable  Life  Ass.  C  .  it  PerraulL'lf)  L.  C.J 
382.  Q.  B.  1882. 

106.  Nevertheless  in  case  of  tho  insolvency 
of  the  Company  the  assured  would  have  a 
right  to  rank  with  Canadian  i)olicyholdoi's  on 
the  special  deposit  made  under  said  Statute 
but  although  the  assured  died  in  Montreal, 
jiayment  under  judgment  of  tho  Superior 
(Jourt  at  New  York  to  the  administrator  of  the 
assurod's  estate  at  New  York,was  a  complete 
bar  to  any  suit  for  the  recovery  of  tho  amount 
of  the  policy  in  Montreal.  lb. 

XII.  Marine. 

107.  The  owner  of  a  cargo  insured  has  the 
right  to  recover  the  amount  of  the  insurance,if 
the  loss  of  the  barge  containing  the  cargo  is  not 
due  to  the  fault  of  the  insured  or  was  within 
his  control.  Nickle  &  The  Mutual  Ins.  Co.  of 
Buffalo,  12  R.  L.  667,  Q.  B.  1864. 

108.  Case  of  Leduc  ifc  The  Western  Assu- 
rance Co.  (II  Dig.  41 1-255)  reported  in  extenso, 
25  L.  C.  J.  55,  Q.  B.  1880. 

109.  Action  by  the  owner  of  the  schooner 
"Providence  '  for  $3,130.37,  being  for  a  total 
loss  of  the  vessel  and  a  proportion  of  costs  of 
repairs  made  to  her,  anterior  to  the  disaster 
which  caused  the  total  loss  of  the  vessel. 
When  the  insurance  was  effected  the  vessel 
was  at  Montreal  about  to  leave  on  a  voyage 
to  Mingan,  north  of  the  Gulf  of  St.  Lawrence, 
thence  to  Rigolet,coast  of  Labrador,pas8ing  by 
Cow  Bay,  Cape  Breton,  and  return  to  Montreal. 
The  insurance  was  effected  on  the  hull,rigging, 
apparel  and  appurtenances  of  the  schooner 
"  Providence  "  to  the  amount  of  ''"0,  from 
noon  on  the  2nd  June,  1868,  to  i  tn  the 
15th  November  of  the  same  year,\>..-  .iberty 
to  navigate  the  interior  waters  and  also  the 
Gulf  to  the  lower  provinces.  She  left  Mon- 
treal, reached  Mingan  and  set  sail  thence  to 


Cow  Bay,  wliich  she  reached]  in  safety,  and 
left  thenco  for  Rigolot  on  the  SIst  .luly,  with 
a  cargo  of  coal,  but  when  near  tlio  port  of 
Sydney  next  di\y  under  stress  of  weather  she 
nuule  so  much  water  that  she  was  obliged  to 
put  into  Sydney  for  repairs,  whore  the  cap- 
tain made  his  protest  m  due  form,  whereoj 
notice  of  the  facts  was  then  given  tho  West- 
ern Assurance  Co.,  who  acquiesced  in  the 
necessity  of  repairs  being  made.  She  was 
examined  by  competent  parties,  tho  repairs 
considered  necessary  made,  and  then  being 
judged  to  be  seaworthy  she  sailed  again,  but 
tho  weather  was  so  stormy  tliat  tho  crew,  to 
save  themselves,  were  obliged  on  tho  3lBt 
August,  to  run  tho  vessel  ashore  on  tho  east 
end  of  the  Island  of  Anticosti,  where  she 
became  a  total  wreck.  Tho  plea  was  that  the 
vessel  was  unseaworthy,  which  l)ecamo  appa- 
rent by  hor  leaking  as  soon  as  she  loft  Cow 
Buy  with  a  cargo  of  coal,  that  she  was  insuffi- 
ciently repaired  without  a  prior  survey  as 
required  by  the  policy,  and  without  the  dis- 
charge of  tho  cargo  which  ought  to  have  been 
done  to  enable  the  repairs  to  be  effectively 
made,  and  she  started  after  tho  repairs  in  an 
unseaworthy  condition.  Held  that  when  a 
vessel  is  seaworthy  at  the  j)oint  of  departure 
named  in  the  policy,  tho  risk  attached  Irom 
tho  time  she  loft  port,  and  that  under  the 
sue  and  labor  clause,  tho  assured  had  a  right 
to  recover  tho  proportion  of  tho  costs  of 
repairs  caused  by  striking  on  said  rock  which 
the  value  of  the  vessel  bore  to  the  sum  insured 
in  addition  to  the  sum  insured,  tho  vessel 
having  been  wrecked  subsequently  to  tho 
making  repairs  (1).  Leduc  &  The  Western 
Assurance  Co.,  25  L.  C.  J.  280,  Q.  B.  1881. 

110.  In  1879,  the  respondent  was  registered 
owner  of  the  vessel  Matildo  Octavie,  but  in 
reality  he  was  ovraer  of  only  |,  tho  other  J  ol 
which  belonged  to  the  Captain.  On  a  voyage 
from  Montreal  to  Monte  Video  the  vessel 
foundered,  twenty  minutes  afterwards  it 
floated  again,  and  subsequently  was  brought 
into  the  port  of  Monte  Vidoo,where  he  re- 
ported the  matter  to  the  English  Consul 
and  the  boat  was  examined  and  condemned 
by  the  Inspectors ;  after  notice  to  tho  Insurers 
the  vessel  was  sold  by  public  auction  in  pre- 
sence of  an  agent  of  the  Insurers,  and  after  de- 
duction of  what  was  realized,  action  was 
brought  for  the  balance.  Held  in  an  action 
for  total  loss,  on  a  policy  of  Marine  Insurance 
the  plaintiff  may  recover  as  for  a  partial  loss. 
Merchants'  Marine  Insurance  Company  & 
Ross.  10  Q.  L.  R.  237.  Q.  B.,  1884. 

XIII.  Mutual. 

111.  Persons  who  become  members  of  a 
mutual  insurance  company  and  pay  premiums 
under  40  Vic.  Cap  72  Sec.  35,  are  liable  as 
members  for  assessments  for  losses  and  arrears 
of  Director .  'Nes  cannot  be  offered  in  com- 


(1)  See  II  Dig.  411-265. 
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pensotion  of  an  nsseMment  to  meet  sppcitlo 

Company  d:  Lejebvre.  6.  L,  N.  236.  S.  C,  ISH.J 
anjl  7.  L.  N.  226.  Q.  B.,  1885.  W^^J, 

vellZi^^^.  ^-^i'  "''".  Ceforaiing  in    this 
fvf,?r*,     ";«    judgment    of    the    Superior 

Ian  V~J'"'**  '''""'"«''  <■««"  -i^"  appel- 
lant as  Directors  could   not  be  sot   up  in 

compensation  against  such  extra  assessments 

J^to**^*  ®n*""°P^">'  ""'l  li'iuidatora  had 
agieed  to  allow  such  fees  in  roduction  thereof, 
the  appellant  ought  not  to  bo  condemne.i 
toi  more  than  respondents  had  agreed  to  ac- 
ccpt,  /o, 

113.  Action  for  angessments—ln  an  action 
against  a  Mutual  Insurance  Company,  jy«W, 
that  as  It  was  neither  alleged  or  proved  what 
was  the  effect  of  the  loss  sustained  at  the 
period  at  which  it  was  sustained  ,  nor  the 
amount  nor  expense  of  the  Companv.nor  why 
they  were  insured,  that  the  action  was  pro- 
perly dismissed.  Mutual  Fire  Imuran ce  Co. 
f884  ^»P^<t^,  2H  J..  C.  J.  179,  Q.  B., 

114.  Liquidation  of. —In  1880  the  defend- 
ant took  out  two  policies  of  insurance  with 
the  company  plaintiff,  and  gave    two  notes 
lor  the  premium.    By  these  notes  tlio  defend- 
ant  promised  to  pay  "  touies  sommes  cFargent 
que  les  directeur.i pourraient  detempn  d, autre 
exiger, pourvu  que  telles  sommes  et  lemon- 
lant  mdoss^  sur  icelles  n'exeed&t  pas  les  mon- 
tants  des  billets."  The  company  went  into 
iquidation  m  1881,  and  on  an  action  by  the 
hquidatOM  against  the  defendant  for  an  assoss- 
""t"  *     ,  iosses.-/feW  that  the  liquidators  of 
a  Mutual  Insurance  Company  could  not  recov- 
er such  assessments  without  strict  proof  of 
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XV.    Phoof  ok  MEJinEKSIllP. 

I  r„i'"'  ^''^''®  under  judgment  againsta  Fire 

!  rnsuranco  Company,  the  plaintiff  caused  a 

seizure  to  be  ...ado  in  the  Lnds  of  one  of'iN 

iT/n'JlJ^TF^!!''  '*  '''^Hficatdn  .secretaire  de 
la  socim  dejmderesse  attestant  que  le  tiers- 

L?  ',?"f*'  •'°"  ^''■''  '^onsid^S  comme  une 
preuye  li,,ale  et  su,ffisante,  en  autant  qu'il  est 
l^^Mmeaux  dispositions  du  Statut  d!Onta- 

repartition  on  cotisation  invoquee  par  le  de- 
'c2  M^Tl^-  \  «^'-'-*«"«^-  C^^ieul  % 
199,  S   C  if  fsf')  -^"^'■""^  ^''-  '^^  ^-  <-  •'• 

XVI.  Transfer  op  Por.ici . 

,.„ni^"  ^V*-'^"''.*'*'"'®''  '°  -'Wellant  two  insu- 
uenf  r ."""'  '''"":'  ^'y  rospondant.    Subse- 
quently the  property  insured  was  destroyed 

appellant  to  recover  the  amount  of  such  poli- 
hv  t'w-  f  ,  f"'  "'^  assignee  of  a  policy  issued 
by  a  Mutual  Insurance  Co  can  only  exercise 
such  claims  as  the  transferor  himself  could 
have  done,  and  that  in  the  case  in  point,  P 
having  ceased  to  have  any  title  to  the  pro- 
perty insured,  when  the  Hre  occured,  could 
not  recover  the  amount  insured  under  the 


the  losses;in^;i:„;d"orthe'lC"^,°[  SX^'JlS J V?^^  "'"* '^ f  P^* -' 
expenses  which  have  ren.  lered  such  an  expon-  ^  £^7 '  pf.w*  ^'■°'"  ^^'^^  «>'^™-  »^»"««.'/ 
d.ture  necessary,  nor  without  strict  i^-oif  of  q  O  B  if  00  n  ^'^ZtT"  ^"^  <"/ ^i<^nstead, 
the  obsei-vance  of  all  the  formalities  required  I"  ^  ^^'  ^^'  ^'  ^•'  ^^^  '• 
by  the  Statute,  and  that  in  default  of  this 


the  action  was  properly  dismissed.    Mutual 

itTi\o%o^d:f,^l  ^  ^''"^^'""■«' '' 

115.  Right  of  foreign  Companies Action 

to  recover  the  amount  of  an  assessment  due 
upon  a  premium  note.  Plea  that  since  the 
F|f2"^«  of  *e  Dominion  Insurance  Act  of 
1877,  Mutual  Fire  Insurance  Companv. 
having  their  head  office  in  the  Province  of 
Ontario,  had  no  right  to  do  business  in  the 
Proymce  of  Quebec.  Held  that  the  Company 
having  Its  head  quarters  in  the  City  of  Ila- ' 
milton,  Ont.,  and  doing  business  in  the  Pro- 
ymce of  Quebec  previous  to  1877,  had  a  rieht 
to  do  business  in  this  Province  since.     Victo- 

rATc.'^'istr""" '''''  *  ^""^■»' ' 

XIV.  Overvaluation. 


PouIy""   ^'""'^'"^  HETWEEN  APPUCATION  AND 

1 19.  In  an  action  for  loss   bv  fire  under 

nn.l'.v  r'""°.  P«l%.-^-^«W,  that  when  the 
application  is  referred  to  in  the  policy  as 
forming  part  thereof,  it  will  control  the  pro- 
visions of  said  policy,  when  there  is  a  variance 
with  respect  to  the  description  of  the  pre- 
mises insured,  and  that  a  misdescription  in 
the  policy,  inserted  there  by  the  agent  of  the 
company,  will  be  deemed  the  fault  of  the 
company.     Vfyina  &  Canada  Fire  &  Marine 

fon'"'."/"-'  ^  Q-  ^-  R-  65  S.  C,  1883. 

l^^.  And  that  under  the  circumstances, 
parol  evidence  will  be  admitted  to  prove  the 
intention  of  the  assured,    lb. 

XVIII.  Wabravty. 


l«io^*-^°^[°''  ^"  *  ^^'^  insurance  policy  for 
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INTEREST, 


which  was  effected  in  March,  1877,  was 
renewed  in  March,  1878,  tho  house  still  being 
uncovered.  Held  to  be  no  warranty.  Northern 
Assurance  Co  &  Prevo.it,  liS  L.  C.  J.  211  &  4, 
L  N.  254  &  1  Q.  B.  H.,  278,  Q.  B.,  1881. 

XIX.  Winding  up  op  CoMrAXiE.s  wiik.v  is- 
goLVBNT.  C.  47  Vict.,  Cap.  39. 


INTERDICTION. 

I.  Of  Hahituai,  Dhunkards. 

II.  f'OWKRS  OF  PliOTHON'OTATIV 

I.  Of  Haiutual  Drunkards,  tee  Q  47  Vi(!T., 
Cap.  21. 

II.  POWF.RS  OF  1'ROTIIOVOTARY. 

122.  Tho  jn'otlionotary  of  the  Superior 
(Jourt  has  under  Art.  139'.(  C.  C.  P.,  conour- 
rent  jurisdiction  with  thejudges  of  the  Super- 
ior Court  to  pronounoo  interdictions  and  to 
ci'eate  a  curator  for  tlio  interdict,  and  the 
sentence  he  may  render  in  such  matters, 
takes  effect  from  the  diiy  it  was  rendered, 
iiotwithstandinj;  revuion  or  ai)peal,  and 
dni'ing  such  revision  or  api)eal  tho  curator 
thus  appointed  may  sue  the  jjrevious  curator 
en  redditioH  de  compte.  Clement  d-  Francis, 
12K.  L5GV,  S.C,  1881. 


INTEEEST. 

I.  On  Ci-aims  in  Insolvency,  see  INSU-li- 
VENCY. 

il.  Prescription  of. 

III.  PrIVILKOB  FOR. 

IV.  RiOHT  OF  Corporations  to  c:aroe 
Intkrest. 

V.  Right  of  Executor  to  charge. 

VI.  Right  to. 

II.  Prescription  of. 

1 23.  Action  to  recover  $2508.50,  balance  of 
the  capital  of  the  price  of  sole  of  certain  im- 
moveable property  by  plaintiff  to  defendant, 
under  deed  executed,  9th  February,  1870,  and 
registered  18th  Februaiy,  and  for  arrears  of 
interest.  On  the  3l8t  March,  1876,  the  plain- 
tiff registered  a  memorial  of  five  years,  due 
under  said  deed  on  the  Ist  March,  1876, 
amounting  to  $1(K)4.75.  Defendant  paid 
various  amounts  on  account  of  the  arrears  of 
interest  leaving  a  balance  accrued  to  the 
28th  March,  1880,  of  $1480.  Action  hypo- 
thecary for  $2508.50  capital  and  $1490 
interest,  and  interest  o,.  the  capital  from 
March,  1880,  at  the  rate  stipulated  in  the 
deed,  and  on  the  $1480,  at  6  p.  c.  from  ser- 
vice of  process.  Defendant  tendered  the  in- 
terest for  five  years  back  from  the  date  of 
action  and  pleaded  that  all  the  rest  was 
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prescribed.  Plaintiff  answered  in  law  that 
the  five  years  prescription  did  not  apply  to 
intoreit  registered  under  Art.  2125  C.  C.  (1) 
Plaintiff  also  pleaded  the  payment  on  ac- 
count of  it,  as  interruptions  of  prescription. 
Held  in  Review  confirming  the  judgment  of 
the  first  court,  which  rejected  all  plaintiffs 
pretensions  and  maintained  the  plea  of  pros- 
cription of  five  years,  notwithstanding  the 
payments  which  had  been  miule.  Macdonald 
d-  L'iriger  26  1..  C.  .1.  303,  8.  C.  ]{.  1882. 

III.  Frivii.kik  vor, 

124.  Where  action  was  brought  on  the 
loth  of  February,  1879,  on  an  obligation  and 
mortgage  duly  registered.  Held  that  the 
plaintiffs  had  a  preference  for  'he  interest 
from  the  12  May,  1876.  Bricault  d:  Bricaull, 
II  R.  L  163.  8.  .!.  1881. 

IV.  Right  op  Corporations  to  charge. 

125.  An  agreement  by  which  a  Corporation 
authorized  to  lend  money,  charges  a  rate  of 
interest  greater  than  that  authorized  by  chap. 
58  of  C.  8.  C,  namely  6  per  cent,  is  null  as  to 
the  excess  of  interest  only,  and  a  rent:  cons- 
tituted for  the  same  purpose  is  subject  to  the 
.lame  provisions.  Corporation  du  Siminaire 
de  Kicolet  &  l'am4,  1 1  R.  L.  438,  S.  C.  1882. 

V.  Right  of  executor  to  charge. 

126.  Where  an  executor  acts  without 
authority  as  tutor  to  the  minor  whose  estate 
he  administers,  ho  cannot  charge  interest  on 
moneys  expended  in  that  capacity,  but  he 
has  a  right  to  claim  interest  on  all  interest 
bearing  debts  paid  by  him  in  the  interest  of 
the  minor  to  prevent  the  sacrifice  of  her  real 
estate.  Miller  d  Coleman,  25  L.  C.  J.  196.  0. 
B.  1881,  '^ 

VI.  Right  to. 

127.  Interest  runs  on  the  interest  of  cou- 
pons of  railway  debentures,  from  the  dates  on 
which  they  respectively  fall  due  without  the 
necessity  of  putting  the  debtor  en,  demeure. 
Desrosiers  d  The  Montreal,  Portland  d  Bos 
ton  R'y  Co.,  28  L.  C  .J.  1,  &  6  L.  X.  388,  S.  C.  R 
1883. 


INTERLOCUTORY  JUDGMENTS. 

I.  Appeal  from  See  APPEAL. 


_  (!)._  The  creditor  has  a  hypothec  for  the  remain- 
dor  of  the  arrears  of  interest  or  of  rent  from  the  date 
only  of  the  registration  of  a  claim  or  memorial,  gpe- 
cifyinc  the  amount  of  aiTears  due  and  claimed. 
Nevertheless  the  arrears  of  interest  due,  at  the  time 
of  the  first  registration  and  therem  specified  are  pre- 
served by  such  registration.  2125  C.  C. 
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INTERNATIONAL  LA  W. 

HA^VCE  ufT'"'    '"  I-"'«''«*''c«    "ee  IN8U 

RiVn^'^"  "«»'*'"' TO  DIVORCE  »ee  AIAK 
RIAGE  BFKECT  or,  Ac. 

INTERPRETATION. 

I.   I  >F  Cmi,  CODK    WHKRK   DIFFKRKNTE  KXISTS 
BETWBEN    EnOMSH     AND     KkkNOI,    VRESIOXS    «« 

Remarks  Of  Rmnsay,. I.  o6t7er  in  Harrinnton 
i!  Corse.  2f,  K  C.  A.  108.  (J.  B.  188"  "'^"*^""' 

MENt!"  ^^*^''"*  '"  ^"^'^^  *"'   I'ARLIA- 


INTERPRETATION  ACT 


INTERROGATOIRES. 

1.  SuR  FAiTS  ET  ARTICLES  See  PROCEDURE, 


INTERRUPTION. 

I.  Of  Prescription  See  PRESCRIFl'ION. 

INTERVENTION. 
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having  ajudgmontftcainHtono  p.  Lissn*.!  .„ 
ex«cut  on  againnt  \?»u  on  i.n.u  ,veablo  pro 

tho  (5th  Bocembor,  1H80,  tho  appollant  4  | « 

certain  rightH  over  an.f  npon  tho  prop"  rlv 

dents  filed  an  intervention  for  the  purnoa  . 

uLr'/nn^''  "'""n'^-'l^i*'"-  On  the  IthC 
uaiy   foDowmg,  respondents  produced  tho  ■ 
mpyens  of  contestation,  concludi  g  for    1  > 
hsmisHal  of  the  opposition.  Appellant  repi  e  I 
V  a  general  and  a  sj.ecial  answer.    The  «ne 
cial  answer  respondent,  demurred  to  on  t^.r" 
ground  that  it  was  not  an  answer  to  thdJcon 
toHtation,  hut  an  answer  to  their  inte  vent'o" 
^nd  as  such  came  too  late  as  tho  interv!"  "  a 
nil.      ./''?*'""«  "^  *''o    eight  days  delav 
allowe<l  for  its  contestation  had  been  adm  tied 
and  could  not  aftonvards  bo  contested    th 
opposant  thereafter  having  only X  rSt  to 
jom  ,ss«o  with   the  intervening  parUos  o^ 
t7C^T..°^  contestation  hut  Cv  n,?  no 

ilMJi^!'^  ^"^  -T^T^  "'"  interventionK 
Ilehl  Betting  as.do  tho  ud  anient  of  the  Super- 
or  tour  ,  maintaining  the  demurrer  that 
the  meaning  of  article  158  C.  C\  P  a\  ,v«! 
that  after  tho  lapse  of  eight  days  th^  intLvl 
nant  was  admitted  a  pai-ty  Rhe  case  but 
the  contestant  was  not  i>recludGd  from  niead 

.ngvyithoutsomeactofforeclosurl/STi 
ItobitatUe,  8  Q.  L.  R.  60,  Q.  B.,  1881. 

III.  Grounds  op. 


I.  By  Assignee  in  Insolvency. 

II.  Delay  to  contest. 

III.  Grounds  of. 
ly.  May  be  filed  during  delibere. 

V.  Procedure  in. 

VI.  Right  of. 


I.iO.  Where  action  is  brought  to  get  a.<iiH/. 
an  assessment  roll,  such  action  is  in  the  naTiSe 

I  ni^^?"'''''  '^''"u""'  ''"^  «»y  "'her  party.whose 
name  18  on  such  assessment  rollf  mav  intflr 

TSil^  l7Tf  'H^  n«''*«-    ^«  Bank 
&  City  of  Montreal,  U  R.  L.  542,  S.  C.  1881. 

IV.  May  be  filed  during  delibere. 


I.  By  Assignee  in  Insolvency. 


ftf/i  ;Kf  P®*'*'*'"  '"  intervention  was  filef? 
alter  the  case  has  o..,ja  hear.?  ^nd  taken  « 
dehbMmd  question  wl^x'  -,  "fc  »h3  T 
allowed.  Percurjff  <-</.,        "^./npuld  .1  » 

my  brother  judg:  Jeein.  f  1  «''°°  ^•*'' 

,  ?po!.x\rrut^rar^srs:r£ 

138.    Where    an    assignee    in    insolvency  PaSS; /^'T"""^  ''"°'^«d  to^^^^^^^ 
pt     'onedtobealloweAo  intervene  innfL  fsefsp'^iy  ^cecker  £  Foreman, 
a.^tio     .r.;L.3ht.  ag<unst  the  -nsolvent  after  he  '  '      ^'  ^^^^• 

nt'.  a^v  )  x>,  ;  he  p.  i,  tion  was  dismissed  on 
dem'v^Kv;  -v  Ue  j-T  o  .jid  that  the  action  did 
pot  „  i;.m  (,  '  e.  ...e  assigned,  -.nd  moreover 
the  ,sv^i\o'  nui^not  allegerl  ...u  the  insol- 
vent w»i  uuvillbg  or  unable  to  defend  him- 
sel^f^    Itocke  <£  Wood,  8  Q.  L.  R.  122,  S.  C.  R., 

II.  Delay  to  contest. 

129.  The  corporation  of  the  City  of  Quebec 


thc^iewXtra^hin^^^^^^^^ 

to  answerVuTfK!  '  ?Tf"'^'««t«' the  suit  are  bound 

contested  it.  THa  infer-fi""- ^?^^  •      "-*''«  ""* 
principal  suit     Tkf  .,,1    ^    .    ®  *°  ^t  up  in  the 
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400  INTOXICATING  LIQUOR 

V.  Proordcrk  in. 

1.32.  Where  the  proceedings  on  the  princi- 
pal demand  are  of  a  summary  nature  tl.o 
procee<iinff»  on  an  intervention  therein  are 
goveniod  by  the  same  rules.  Stephen  d:  Mont- 
real, Portland  &  Boston  Railway,  7  L.  N.  ft2. 
.':..  C,  1884. 

VI.  RiOHT  OF. 

I  .t  J.  In  a  case  of  oapias Field  that  the  cre- 
ditor could  not  intervene  in  a  suit  by  his 
debtor  against  a  third  party  except  on  proof 
of  fraud  and  collusion.  Marcotle  d:  Moodie  1 1. 
K.  L.  4fi().  H.  C,  1 K82. 

134.  If  the  plaintiff  in  case  has  not  the 
right  to  obtain  the  conclusions  of  his  demand 
the  person  who  has  thi  right  to  a  claim  made 
by  the  plaintitf  may  intervene  and  obtain 
judgment  against  tho  defendant  and  such  in- 
tervention will  form  a  distinct  action.  Ma- 
rion &  Dorionll  11.  L.  380,  S.  C,  1883. 


INTOXICATING  LIQUOR. 

I.  What  is,  see  LICENSE  LAW,  Ciukb. 
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INVKNTIONS. 

I.  RiOHTs  IN,  see  PAl  ENTS. 


INVENTOKY. 


I.  Of  Succession,  tee  SUCCBStJION. 


IRON. 

L  Mandpaotokbopm«C.40VICT.CAP.  14. 


IRRELEVANT  Pi  K AS— See 
PLKADINU. 
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COMPANIES,  CORPORATIONS,   &c, 


JOUBNALIERS. 


and  thnrr,^    -^  "^T  "^"^  attected  by  it 

of  tCti"°";    '^'"'^'  '"'lintaining  the  rigl 
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JUDGE  OF  SESSIONS. 

r.  Authority  op,  see  JURISDICTION 
11.  Powers  op,  see  Q.  47  Vict..  CapV 9.' 
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JUDGES. 

I.  Jurisdiction  of,  see  JURISDICTION 

FoS,o^v°sr "  "'^^^•'^  ™  ^°-™--  - 

HI.  Salaries  op,  ,ee  c.  4(3  Vict.,  o..,-.  «). 
Fork,o?IuTts.°'  '-'  ''°'"''  ™  Commissions  in 

4'ch;Ma"ni?otto'ii"S"- 

third  sessions ^r  lie  Pa  I  ameni  Z'°r'^  "T^ 
will  apply  to  the  P^SiceTf  San  tohn"''^'*' 
.ame  as  to  the  other  four  nrnvS"  S    t' 


JUDGMENTS. 

I.  Action  to  set  aside. 

II.  By  Default. 

II}'  5^'  Pkothonotary. 

IV.  Chose  Juo^E. 

V.  Error  in. 

VI.  Final. 

VII.  Foreign. 
YJ^\  Interlocutory, 
lA.  NoN  obstante  veredicto. 
A.  Kevocation  op. 

I.  Action  to  set  asidb. 
CoJrt'^offcrellT''"'"'^  '"  ">^  Recorder's 

gsin^jLtsSst^eSr  Wsr 
^^^^^^^^^^^^^  s^ 

r-  C.  J.  243,  S.  C,  1882:^     '^  Montreal,  20 
n.  By  Default. 


mente  upon  the  St  ffl  1T"^*""«  f  J"dg. 
8pecifie/„  tho^iSa'rticL''g!''47''vll't  'ca^8  sT 

clerks  of  renderiL,dJ^r''f''''  P'^thouotaries  and 
pl«intifr^affidL^''„^*?hp^'  m  vacation  upon  the 
nre  hereby  decH  iev^r  *  T  "'r'"  mentioned, 
section  1  ffi  ^t  46  1>,^H^\*  ''f"  affected  by 

they  be  affecVd  b^  t^oJii^'To-f  uft^^^^^^ 
tioii  shal  not  affect   ru>nH,-„„  ^"^'     ■'^"'*  s^"- 

92  oftheCode  isLmlv  ^^  oases.  Sec.  6.  Article 
wonl8"oriuterm"art^fr""*'/  bv  adding  the 
tmy  in  vacation'"  So*!  7.  "  '''°'"^'  '^the  protTiono- 

III.  By  prothonotary. 

3.  The  prothonotary  1ms  jurisdiction    to 
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render  judgment  in  vacation  in  a  cause  where 
the  claim  of  the  plaintiff  is  as  follows  $124.24, 
balance  dOe,  r§gl6e  et  reconnue  pour  du  bois 
vendu  et  livre  suivant  marche  produit.  $12.50 
■pour  interSt  depuisle  riglement  du  compie  en 
question,  que  le  difendeur  a  promts  et  s^ent 
oblige de payer  et  $20  pour  autant  que  le  de- 
mandeur  apay€,  d  la  demande  du  difendeur, 
pour  le  bois  de  Cull,  d  ceux  qui  avaitfait  le 
contrai.  Bruneau  &  McCaffry,  1 1  R,  L.  253 
Q.B.,  1881. 

IV.  Chose  .iuoee. 

4.  A  judgment  rendered  without  fraud 
against  the  principal  is  chose  jugee  against 
the  surety.  Lamy  &  Drapeau  1  Q.  B.  R.  237. 
Q.  B.,  1881. 

5.  A  judgment  confirming  the  discharge  of 
an  insolvent  is  chose  jugge  and  the  validity 
of  his  assignment  cannot  be  questioned  after- 
wards in  an  ordinary  action  against  him  for 
calls.    Rosa  &  Angus  6  L.  N.  292,  S.  C,  1883. 

6.  Where  a  vendor  obtained  judgment 
against  the  purchaser,  declaring  the  deed  of 
sale  of  certain  immoveables  a  nullity  and  set- 
ting it  aside — Held  that  the  judgment  was 
not  res  judicata  against  a  mortgagee  to  whom 
the  purchaser  had  in  the  meantime  mortga- 
ged his  property.  Ouellet  &  Rochette  9. 
Q.  L.  R.,  289.  S.  C.  R. ,  18.':3. 

7.  Where  a  party  was  sued  for  part  of  the 
price  ot  goods  sold  and  delivered  to  him  and 
having  contested  his  plea  was  dismissed  and 
he  appealed — Held  that  as  long  as  the  ap- 
peal was  pending  the  decision  of  the  first 
Court  was  chose  jugie,  and  estopped  the  de- 
fendant from  pleading  the  same  issue  to  a 
suit  for  the  balance  of  the  price  of  the  goods 
purchased  by  him.  Lareau  &  De  Beaufort, 
6  L.  N.  251  S.  C,  1883. 

V.  Errous  w. 

8.  By  an  opposition,  two  of  three  horses 
seized  were  claimed  by  appellant.  The  res- 
pondent contested  the  opposition  as  to  one 
of  the  animals.  The  judgment  of  the  Super- 
ior Court,  by  error,  dismissed  the  opposition 
altogether.  The  opposant  appealed  contend- 
ing that  the  opposition  should  have  be-^n 
maintained  altogether,  and  in  any  case  the 
clerical  error  in  the  judgment  should  be  cor- 
rected. In  appeal  the  error  was  corrected 
and  each  party  was  condemed  to  pay  his 
own  costs  on  the  appeal,  the  respondent  not 
having  desisted  promptly  from  that  part  of 
the  judgment  which  was  in  excess  of  his 
claim.  Prevost  et  Bourdon,  4  L.  N.  77  &  1  Q. 
B.  R.  21,  Q.  B.  1880. 

9.  The  respondant  moved  that  the  record 
be  sent  back  to  the  Court  below,  for  the 
purpose  of  having  an  error  in  the  copy  of 
Judgment  correctnd.  Ft  apppared  that  the 
draft  of  judgment  as  prepared  by  the  Judge 
who  rendered  judgment  was  correct,  but  in 
the  registration  a  clerical  error  had  occurred, 
by  which  a  wrong  number  was  given  in  the 


description  of  certain  land.  The  judgment  as 
It  was  registered  was  not  the  judgment  rend- 
ered by  the  Court.  Held  that  the  Court 
below  had  power  to  correct  the  error  in  the 
registration,  but  it  was  not  necessary  at  that 
time  to  send  back  the  record.  Sundbera  & 
Wilder,  7  L.  N.  108,  Q.  B.  1884. 

VI.  Final. 

10.  A  judgment  appointing  a  sequestrator 
IS  a  final  judgment  and  may  be  appealed  from 
de  piano.  McCraken  dk  Logue,  6  L.  N.  326,  Q, 

B.  J  883. 

VII.  FORRION  DO  XOT  INTERRUPT  PRESCRIP- 
TION-. 

11.  A  judgment  obtained  in  Nova  Scotia 
(anterior  to  40  Vict.  Cap.  14)  had  not  the  effect 
of  interrupting  prescription  of  a  promissory 
note.  Harris  <t  Almour,  5  L.  N.  376  S.  C. 
1882. 

VIII.  iNTERI.OCUTORy. 

12.  A  judgment  or  order  of  the  Superior 
Court  naming  commissioners  in  expropriation 
IS  only  an  interlocutoiy  order  and  cannot  be 
appealed  from  de  piano.  Canadian  Rubber 
Co.  &  City  of  Montreal,  25  L.  C.  ,J.  231,  Q.  B. 
1880. 

IX.  NON  OBSTANTE  VEREDICTO. 

13.  A  motion  for  judgment  won  obstante,  in 
an  insurance  case,  it  was  held  would  not  lie 
on  the  ground  that  the  evidence  and  the 
verdict  showed  that  the  policy  did  not  cover 
the  loss.  Rolland  &  Citizens'  Insurance  Co 
4  L.  N.  140,  S.  C.  R.,  1881.  ' 

X.  Revocation  of. 

14.  Judgment  of  nonsuit  obtained  during 
the  absence  of  plaintiff's  attorney  when  the 
case  IS  called  will  be  revoked  on  motion  if 
such  absence  be  due  to  casfortuit  but  such 
motion  must  be  made  without  delay.  Bur- 
land  Lithographic  Co.  ilk  Biladeau,  5  L  N 
432,  C.  C,  1882.  ' 


JUDICIAL  OATH-See  PROCEDUEE. 


-JURAT. 


1.  Vamdity  op. 


]j.  In  the  jurat  of  m  affidavit  the  quality 
of  the  person  receiving  it  is  suflSciently  indic- 
ated by  terms  which  enables  the  Court  to 
recognize  its  own  officers.  Montgomery  db 
Lyster,  8  Q.  L.  R.  375  S.  C.  R.,  1882. 
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JURISDICTION. 


I.  In  actions  hy  SAir.ORs. 

n'r  n  *''J"''''«  <:oNCKKNiNo  bridges, 

111.  Up  CiucniT  Court. 

ly.  Of  Commissioners'  Cotjht 

Yt'i      f  '"'"'"''  "*  OHAMnERS. 
irt'r  •"^'""E  OP  SESSIONS. 

VAC.™     ''KOTIIONOTARV   AS  TO  .irooMENT   IN 

\n[ir.  Op  Recorder's  Coito. 

lA.  Op  Superior  Court. 

A.  Op  Vice-Admir.u,tv  Coi-rt. 

Al.  Over  writs  prom  another  district. 

i.  In  action  by  sailors. 

16.  To  an  action  by  a  sailor  for  waees  dp- 

■'udge  of  {session  of  tliG  Peace   to  hear  the 

registered.    The  proof  was  to  tlic  effect  thnt 

l.eaa,     of  which  the   defendaat  was  owner 
an<l  captain,  and  had  been  engaged  ver  mUv 

value  ot  the  services.    There  was  no  i.i.nr,f 
however  that  the  vessel  ha.l  been  r,^sCd 

Ca,:  l^o'r'"  '?'.''  ^'^^  provisions  oHJG  Vic 
Cap.  lJ!),becs.  .02  .and  .54  (1)  but  the  baroue 
Imd  a  license  fro.a  the  Harbor  commLS rs 


II.  In  matters  cohcernino  bridges. 

UistrictT^On'f  ^''''°"'  '''-^  ''^  ^''^'^  P'^"'- 1<^ 
U  strict  do  Quebec  n  a  pas  ,  uridiction  dans 

une  poursuite  instituee  en  vertn  ,lu  chaSe 

3 0  des  Status  do  Quebec,  43-44  Vict.,  iXue 

I'nfraction  mise  a  la  charge  du  defendeur  est 

allegu6e  avoir  ete  commiso  sur  le  pont'en^^ 

a  inunicipalite  de  Beauport  ot  celle  do  'Anffe 

Gard.en  etqu-il  n'app^t  pas  qu'fl  „y  .;  pi' 

Uejugedopaix  dans  I'une  ou    'autre  de  cos 

munieipahtes.    Les  Syndics  des  chemnset 

iCiTctmu' '''"'  '-'  "'"""'*'  '  ^^^-  «• 

III.  Of  Circuit  Court. 

IS.  Where,  upon  judgment  in  the  Circuit 
Court,  the  plaintiff  took  a  saisie  aZt  in  the 

sum  offllSO,  which  lie  had  owed  to  defen- 

(1)  Every  sailor  or  appriMitioe  Mm.mn™  fo 

c.ld'^^'f,^'"* '"  """  °^'''^«  ""''*  i-'wiifces^may'wT 
w.l.Yf"'""'?''^  P'^'=««  'o'-  tl'e  recovery  of 'hk 
wages  tetoro  a  judge  of  the  Sessions  of  tlie  f  ewe 
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flant,  had  boon  transferred  by  the  latter  fn 
o  hers  and  he  owed  him  nothing' lndt£ 
plain  Iff  contested,  asking  that  the  tmnsfcr 
he  set  a.sido._//«W  that  this  was  noth  nj  I  u 
a  revocatory  action  for  $1150,  and  the  ffi 
Court  had  no  jurisdiction.  Lapointe  &  mZ 
ger  ,  Q.  L.  i{.  m,  «.  c.  R.  1881.  "" 

rai  il    H^'k    ^r'^'^'  "'omselves  had  not 
awarde,?' V-"''""'    ""^    *^°^*«    ^«»'d   be 

cuSVn!!?!""^'  "^.'T^d  judgment  in  the  Cir- 
cuit  Court  against  the  defen.iant  and  issue,] 

doX."rtai"  *'"  ^»ds  of  ,,er.Ta1CS 
ant  r>  ,in/ff  T'^'f  "?'^'"«  *"  "'«  defend- 
Ivh-Jrnl  i  contested  this  .leclaration  and 
•y  his  contestation  asked  that  the  Hers-sahi 

es't  am? c^ '^-  '"  ^^  *""  ^°''*'  -^  yeai^s  in?:  ! 
est  and  costs,  in  all  amounting  to  $120  The 
^t«-.-««*.s7  evoked  the  contestation  into  the 

tfdZt^^r''  "^'^  .""•  "'«  ^^o'^'^tion,  it  wis 
off  hi  'le  contestation  of  the  deelkration 
t^eiZ^£TJf^  "  separate  and  distim" 

iVhI      ^f'lr  IV.""""*  greater  than  the  j^.i  ■ 
hct^on  of  the  Circuit  Court,  it  must  be  sent 
to  the  Superior  Court.  Wrig'/Ud:  Corpo'aHoH 
oJStoneham,  7  Q.  L.  R.  133,  S.  C.  18S1 

21 .  On  appeal  to  the  Queen's  Bench.— Ifeld 
confirming  tJie  judgment  of  the  CircuitCourt 
that  uiKler  Articles  100  and  098,  of  the  Muni' 

oir  „i  °t  "1  ?°"'^  ^^''^  J'^^d  jurisdSon 
on    an    appeal    from    the  County    Council 
concerning  a   by-law  of   the  local  Counc 
vl  en  the  County  Council  commits  an  ir  egu' 
iarity.  Corporation    de  St.   Maurice  <£•    3i, 
fresne,  10  Q.  L.  I{.  227,  Q.  B.  1884. 

IV.  Op  Commissioners  Court. 


22.  On  application  for  a  writ  of  prohibition 

cS'  /t;lrr°v  "^ ."'''  coEsiot" 

Co  r  "T;!^  *-'"''k''"1"'  ""^  Commissioners' 
ceHn  ,  ,^  ',"°"  ^r  ^^^"^  established  for  a 
cei  tain  par-sh  and  part  of  that  parish  has 
since  been  erected  into  a  village,  the  Com 
m  ssioners'  Court  has  no  juridictlon  in  t  e 
Vet  Tl  vtX  ""'   P^^i^'l^*^  by  the  Quebec 

befn;./Hl  r'''^'''-''i"  *  proceeding  brought 


Any  pro(-6s-verbal,  roll,  resolution  or  other  order 
Mn^i  '""f'.'^'P"!  council,   may  be  set  aside  by  tlie 
Magistnvte's  Court  or  by  the  Cironif  rmirt  ^p  Jr 
county  or  district,  by  reL„  "of  ite  nfei^"^;'  "  t he 

Uon.  Is  Mfa'"'  """  "^''  '«'""«'  ""-"  Corpora^ 
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tl  by  the  latter  to 
nothing,  and  the 
that  the  transfer 
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1H81. 

iomsolves  had  not 
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of  tiers-saisi,  who 
ng  to  the  defend- 
is  declaration  and 
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V.  Op  jcdob  in  chambers. 

24.  A  judgnent  of  interdiction  which  has 
been  pronounced  by  the  Prothonotary,  is 
subject  to  revision  by  the  Court  only,  and  not 
by  a  judge  in  chambers.  Clement  &  Francis, 
.-)  L  N.  301,  Q.  B.,  1881. 

25.  With  respect  to  a  petition  to  set  aside 
a  capias-Held  that  when  ajudgment  in  cham- 
bers is  given  jurisdiction  concurrently  with 
the  Court  of  which  he  is  a  member,  that  his 
judgments  in  the  exercice  of  that  jurisdiction 
are  not  subject  to  the  control  of  the  Court 
with  which  he  has  concurrent  jurisdiction,  but 
»xm  liable  only  to  be  reversed  by  a  higher 
tribunal,  in  the  same  way  as  if  they  had  been 
rendered  by  the  Court.  (1|  Forest  &  Btrens- 
tein,  8.  Q.  L.  R.  264.  S.  C.  R.,  1882. 


JURISDIOTION. 

IX.  Op  Superior  Court. 
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30.  The  jurisdiction  of  the  Superior  Coun 
as  to  amount,  is  governed  by  the  amount 

d  and  not  by    ' 
due.     Touriqny  & 
S.  C.  R.  1884 


claimed  and  not  by"  the  amount  found  toTe 
Fortin,  10  Q.  L.  R.  302, 


VI.  Op    JCDOfe  OF  SESSION. 

26.  The  priioner  contended  that  he  was 
imprisoned  without  authority,  the  judge  of 
sewiona  of  the  Peace  being  appointed  by  the 
Lieutenant  Governor.  The  Court  would  not 
enter  upon  a  question  of  this  sort  on  habeas 
corpus.  The  judge  of  Sessions  was  in  the 
open  enjoyment  of  a  judicial  office  and  his 
quality  oould  not  be  questioned  by  every 
litigant.  Brosstau  Exp.  4  L.  N.  99,  O.  B 
1^81.  ^  '  ^       ' 

27.  Petitioner  was  convicted  before  the 
judge  of  Sessions  of  Quebec  and  condemned 
to  five  years  imprisonment,  for  being  on 
board  a  vessel  in  the  Port  of  Quebec,  of  which 
he  was  not  master,  agent,  oi  consignee,  or  in 
the  employ  of  any  of  those  persona  and  with- 
out their  consent,  and  asked  for  a  writ  of  pro- 
hibition on  the  ground  that  the  Statute  un- 
der which  he  was  convicted  provided  only, 
that  he  should  be  brought  before  a  judge  of 
Sessions  to  be  tried  according  to  the  Provi- 
sions of  the  Act,  but  did  not  expressly  state 
that  he  could  bo  condemned  by  the  judge  of 
Sessions.  Held  dismissing  the  petition.  Clark 
*  Chameau  11  R.  L.  228.  Q.  B.,  1882. 

VII.  Op  prothonotary  as  to  .ktdomevt  in 
VACATION,  see  JUDGMENTS. 

VIII.  Op  Recorder's  Court. 

28.  The  Recorder  of  the  city  of  Quebec  has 
jurisdiction  in  a  prosecution  for  keeping  a 
house  of  ill  fame  under  the  Canada  Act,  29-30, 
Vict.  Ch.  57  &  23.  Filion  Exp.,  12  R.  L.  142 
Q.  B.  1882.  '  ' 

29.  The  Recorder's  Court  of  the  City  of 
Montreal  has  jurisdiction  over  charges  of  keep- 
ing houses  of  ill  fame  within  the  said  City 
Gherrier  Exp.  5  L.  N.  343,  Q.  B.  1882. 


X.  Of  vice  Admiralty  Court.  • 


31.  Action  in  the  Vice  Admiralty  Court  for 
damages  sustained  or  liable  to  be  sustained 
by  the  lessees  of  a  wharf  which  was  run  into 
by  the  ship  Barcelona .    In  a  previous  action 
by  the  owner  of  the  wharf,  damages  were 
recovered  for  the  actual  injury  to  the  wharf, 
/'erci/riam.—"  The  claim  in  this  suit  is  not 
tor  damage  done  by  the  ship  to  property,  and 
It  IS  not  for  any  damage  occasioned  a"t  the 
time  of  the  collision  but  for  remote  and  con- 
sequental  damages  arising  from  disturbance 
in  the  eVijoyment  of  a  five  years'  lease.    If 
damage  could  be  allowed  for  the  period  now 
demanded,  from  the   11th  October,  to  the 
ensuing  month  of  .July,  when  the  Barcelona 
was  arrested  a  second  time  a  period  of  eight 
months,  she  might  be  kept  under  a  lien  for 
damages  during  the  five  years'  lease.  Incasei 
of  ordinary  collisions  and  detentions  the  mari- 
time law  does  not  allow  of  damages  of  this 
nature.  It  confines  the  claim  to  actual  damage 
sustained  at  the  time  and  place  of  injury  and 
does  not  allow  profits  which  might  probably 
have  been  realized  if  the  act  complained  of 
had  not  occurred.    The  term  "  damage  "  in 
the  singular  used  by  the   Imperial  Statute 
would  seem  to  be  in  accordance  with  the  law 
as  It  now  stand  with  reference  to  collision  of 
ships,  and  restriction  of  the  injury  to  time  and 
place.    An  addition  to  the  jurisdiction  of  the 
Vice  Admiralty  Court  is  made  by  the  Act,  and 
a  statute  creating  a  new  jurisdiction  ought  to 
be  construed  strictly,  and  the    jurisdiction 
of  the  Superior  Court  is  not  ousted,  but  by 
express  words  or  implication.    By  the  Art. 
16t)0  of  the  Code  the  promoters  would  seem  to 
have  their  remedy  against  their  lessor,  for  a 
reduction  of  rent  proportionate  to  their  non- 
etyoyment  and  with  the  jurisdiction  of  the 
Superior  Courts  in  this  particular  I  cannot 
interfere.    The  defendants  have  not  taken 
exception  to  the  jurisdiction,  and  as  a  neee». 
sary  consequence,  they  cannot  recover  costs 
without  which  this  suit  is  dismissed."    "  Bar- 
celona "   The.  in  re,  8  Q.  L.  R.  343,  V.  A  C 
1882.  ,     •  ^.  ". 


XI.  Over  Writs  from  another  District. 


(1)  pis  opinion,  though  in  the  nature  of  an 
mttr  dtutitm,  dehvered  m  the  course  of  a  dissent  on 
tne  mam  issue,  seems  to  have  been  concurred  in  bv 
thcotherjudgesandto  be  entitled  to  the  authoritv 
of  ajudgment.  Ed.  ' 


32.  The  plaintiffhaiving  obtained  judgment 
agamst  the  defendant  in  the  jJistriot  of  Quo. 
bee  sent  a,fi,fa  to  Montreal  for  execution. 
Defendant  on  afTidavit  obtained  a  temporary 
order  to  the  bailiff  from  a  judge  in  Montreal, 
before  anything  had  been  done  under  the 
fl,fa,  to  suspend,  until  proceedings  in  revoc- 
I  ation  could  he  instituted  at  Quebec.  Motion 
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JURY. 


t 

by  plaintiff  to  set  aside  order  for  want  of 
jurisdiction  in  the  judge  at  Montreal  to  issue, 
not  allowed.    Sewell  &  BovHUier,  S.  O    IS83 


JUEY. 

I.  Acts  respecting,  see  Q.  4445  Vict  r '  ■  i 
10  ,•  Q  46  Vict., Cap.  ie  ;  ^  47  v'n'  a^V.V/ 
Q.  48  Vict.,  Cap.  17. 

II.  In  Civil  Cases. 

Fixing  trial. 
Judgment  non  obstante. 
Motion  for  judgment. 
New  trial. 
Optio7i  of. 
Verdict  of. 

II.  In  civil  oase,s. 

.S3.  Fixina  <rta?.— Motion  l)y  defendant  to 
hx  the  trial  by  jury.  Per  Curiam.~JCQmi  can- 
>«o  ^l^^  ^^®.  'notion^  inasmuch  as  article 
352  of  the  Code  of  Civil  Procedure  provides 
tnat  no  trial  by  jury  can  be  fixed  until  the 
court  or  judge,  upon  the  motion  and  sugees 
tion  of  the  party  asking  for  it,  has  assifned 
the  fact  or  facts  to  be  enquired  into  by  the 
jury  and  has  decided  all  issues  raised.    The 
motion  to  fix  the  trial  is  therefore  premature, 
as  the  defendant  has  omitted  to  ask  for  the 
settlement  of  the  facts  to  be  referred  to  the 
s"'c    1884*'"'^  *  *^^  Mail  printing  Company 
34.  Judgment    non   obsiante.~^ioiion    bv 
defendants  for  judgment  non  obstante  vere- 
dicto on  the  ground  that  the  evidence  and 
the  verdict  showed  that  the  policy  did  not 
cover  the  loss,    ffe^d  that  though  this  might 
be  ground  to  set  aside  the  verdict  and  for  a 
?,T  *"*'' '^)^'f  not  a  legal  ground  under  Art 
i-  ;      D  ^} )  fo»'j)»dgment  non  obstante  ve- 
redicto.  Holland  &  Citizens'  Insurance  Com- 
pany. 4.  L.  N.  140,  S.  C.  E.,  188 1 . 

35.  Motion  for  judgment.—'iiho  defendants 
after  ajury  trial  had  taken  place  moved  at 
different  times  for  a  new  trial,  for  arrest  of 
judgment  and  for  judgment  non  obstante  ve- 
redicto. These  motions  failed.  The  plaintiff 
u^^^  ^Tl-*^°''  .J^^Jgrnent  on  the  verdict. 
Held  that  this  motion  will  not,  under  such 
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circumstances,   be  granted  aa  a  motion    of 

whoTV^"*  **':?-^°"''*  ^'"  '■^J^'^t  such  motion 
where  the  verdict  appears  to  be  unsustained 
by  the  evidence.  Fletcher  &  The  FirelZ?- 

IT^'lt'iTi'lIT'''  '■  '''"*'•""*' 

36.  But  held  in  appeal  reversing  this  that 

n  such  case  tne  findings  of  the  ju^^  must  be 

taken  as  they  stand,  and  the  plaintiffsmotion 

for  judgment  granted,  if  the  findings  of  th" 

Im^'^  '"         ^*^'"-  ^*-  '''■  ^^-  340,Q.  B.! 

I     37.  New  Trial.    On  a  trial  for  libel  by  a 

!  newspaper  the  verdict  having  been  ag2st 

i  ^i«  Pr*'"''^f  "«^  *"»'  ^a«  ordered  fofS 
direction  as  to  matter  of  fact.    Montal^l 

!  i<^««««  Pointing  Company.  5  L.  N.  I73fs  V. 

I     38.  Option    of. —Where  the  plaintiff  has 

i  made  option  of^a  jury  trial  he  cannot  wS 

draw  It  without  the  consent  of  the  other  par- 

i'o.f\i^i:'ctiir' '  ^-  ^-  '"^  *  27 

ocomotiye  the  juiy  awarded  V,S,w4h 
the  court  of  Review  set  aside  on  the  ground 
I  ?f .  contributory  negligence.  iTeW  reversing 
this  judgment  that  where  the  verdict  of  t?? 
Juiy  18  supported  by  evidence,  although  such 
evidence  be  in  some  respec  s  contSicS 
hL«i^""  *r*  '"^"y.  the  verdict  of  t£  juS 

&XbSis.^%r^i 


JUSTICES  OF  THE  PEACE. 

I.  Duties  op  out  of  .sessions  in  relation  to 
V,™.4T"™^  '''''  "«''-''  ^™4? 

II.  Signature  op 

.  40.  Under  the  License  Act  of  Quebec  the 
signature  of  one  .Justice  of  the  Peace  to  » 
summons  is  sufficient,  and  that  with  only  ?he 
addition  of  J.  P.  La  Corvoration  r^f  v*^ 
mond  &  Savary.  7  Q.  LTTlts.  ftsf '" 
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SUMMARY  OF  TITLES 


KNOWLEDGE. 


I.  Will  not  imply  consent  where  the  con- 

SBNT  SHOULD  BE  IN  WRITING. 

1.  The  statutory  requirement  applicable  to 
nsurance  in   Mutual  Insurance  Companies 


that  tho  consent  of  the  Directors  to  a  double 
insurance  must  be  signified  by  an  endorse- 
ment on  the  policy,  or  other  acknowledge- 
ment in  writing,  is  not  satisfied  by  a  mere 
knowledge  by  the  insurers  of  other  insuran- 
ces. Duatin  &  Hochelaga  Mutual  Fire  In- 
surance  Company.  4  L.  N.  295,  S.  C.  R.,  1881 
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LARCENY. 
LABORERS. 


LEASE. 


424 


r.  Exemption  op  wages  op  from  seizure 

KOR  ONE  HALF. 

haK'J!'/!t"''  "  '**  a'lyisaWe  to  exempt  from  seizure  one 
half  of  the  wages  of  labourers ;  therefore  Her  Majp.sty 
by  and  with  tTie  advice  and  consent  of  the  Legislaiure 

f/)5n'^'' ^"If'v!  «\'?"o"-8'  Hereafter  waies  due 
labourers,  shall  be  liable  to  seizure  only  for  a  pronor- 
tion  not  exceeding  one  half,  The  wora  "  labourer" 
shall  apoly  only  to  those  who  work  and  are  paid  by 
t^eda^-by  the  week  or  month  (o/)«-a»-iM«).  q!  HAS, 


LAND— *S'ee  IMMOVEABLES. 

I.  Sale  op  See  SALE,  judicial. 


the  .bank  to  get   it  cashed.    The  prisoner 
received  bills  for  the  amount,  but  when  wU 
ness  demanded  his  share,  prisoner  declined  to 
comply.    The  witness  called  for  the  money 
several  times,  but  on    each   occasion   wa. 
refused.    Counsel  submitted  that  the  Crown 
had  no  case,  as  the  money  was  proved  ncv  i 
to  have  been  in  the  physical  possession  of  T 
and  hence  no  larceny  could  have  taken  place" 
His  honor  concurred,  and  charged  the   iurv 
m  accordance.    A  verdict  of  "not  guiitv' 
was  returned.    Mooney  d;  Begina,  Q.  B.,  1882 


I-AW. 


LANDLORD  AND  TENANT— <Sce  LES- 
SOR &  LESSEE. 


1.  Concerning  protest  of  Bilu  and  Notbs 
U.  CONFLICT  OP  see  Insurance. 

r.  Concerning  protest  of  Bills  and  Notes. 


.r,f;f  J'^V^'f, '""«?' •«5'«  ac<«»,  governs  in  the 
matter  of  Bills  and  notes.  Thus  where  a  note 

I  Js  made  m  Canada,  everything  concerning  the 

I  modahty  of  the  note  is  governed  by  thilaw 
T  A  XTTA  OTTT,,.^,  'I      ^^^^?^>  and  if  payable  in  a  foreign  countrr 

LAND  SURVEYOES.  I  everything  concerning  the  payment  and  the 

Copland,  4  L.  N.  164,  S.  C.  1881. 


LARCENY. 


I.  What  is. 


1.  Prisoner  appeared  to  answer  toacharee 
of  haying,  on  2lith  October  last,  stolen  the 
sum  of  $568  75,  the  property  of  P.  T.  A  second  ' 
fu".  u  *^    ^      indictment  was  to  the  effect 
that  he  had  received  the  money  knowing  it 
to  have  been  stolen.  Prisoner  and  P.  T.  were 
in  partnership  from  May  to  August  when 
tUeir  premises  were  burnt  down.  They  there- 
fore  dissolved  partnership,  it  being  agreed 
tnat  the  assets  should  be  equally  divided 
between  them.    There  was  two  Insurance 
policies  among  the  assets,  payment  being 
claimed  upon  them  on  October  26th,  and 
prisoner  went  to  the  Insurance  oflBce  to  settle 
the  matter,  and  obtained  a  cheque  for  the 
amount  claimed.    This   the    prisoner  took 
charge  of  mstoad  of  sharing  the  sum  equallv 
as  had  been  agreed,  and  ciiminal  proceedings 
Tvf  1®  instituted.     P.  T.,  ca.penter,  deposed ' 
that  he  had  been  m  partnership  with  pri- 
soner from  May  to  August,  1881.  Their  place 
ot  business  was  burned  down  on  Ju'y  29th 
and  on  the  I7th  August  the  paitnersuip  was 
dissolved,  an  agreement  being  made  to  share 
the  profits  equally.  A  poUcy  was  held  by  the 
hrm  agamst  the  Dominion  Insurance  Co.,  and 
another  against  the  Canada  In'jurT.nce  ^'o 
the  two  amounting  to  $20,000.  TheDominlon  i 
Cpmpany  paid  them  a  cheque  for  their  claim 
on  July  26th,  and  they  proceeded  together  to 


LAW  OFFICERS  OF  THE  CROWN. 

I.  Name  of  the  department  of  See  Q.  46 


LAWYERS  See  ADVOCATES,  ATTOR 

NEYS. 


LAWYERS  LETTERS. 

I.  Fee  fob. 

3.  Where  a  letter  has  been  written  by  a 
lawyer  m  performance  of  inr tructions  from  • 
client  to  a  debtor  of  the  latter  requesting 
payment  of  a  debt,  and  the  debtor  settles  thf 
claim,  the  sum  of  $1.50  may  be  claimed  by 

TJfVl^'  ^'TJ^^  ^''^^^'  as  the  fee  for 
such  letter,  and  he  may  sue  therefore  in  the 

N.-Ls^ac^^s.i.'''*^'""''^'*^*''-'^ 


LEASE  See  LESSOR  AND  LESSEE. 
I.  Emphyteutic. 
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LEASE. 


LEASE. 


II.  Not  TKRMiNATKD  BY  Iniolvbnoy  tee  IN- 
SOLVENCY. 

III.  Resiliation  of. 

IV.  Termination  of. 

V.  Voluntary  assignment  does  not  termi- 
nate, 

VI.  With  promise  op  salk. 

[.  Emphytf,i;tic'. 

4.  On  a  petition  by  the  adjudicataire  to 
annul  a  sheriflTs'  sale  to  him  of  certain  lands  on 
the  ground  that  the  defendant  had  given  an 
emphyteutic  lease  of  the  property,  which  was 
not  mentioned  in  the  announcements  of  sale. 
The  lease  in  question  provided  as  follows  : 
"The  said  C.  L.  (the  defendant)  did  declare 
to  have  leased,  demised,  granted  and  to  farm 
let  and  by  these  presents  doth  lease  demise 
grant  and  to  farm  let  for  the  space  and  term  of 
fifty  consecutive  years  which  have  commen- 
ced running  on  the  21st  day  of  the  month  of 
September  last,  and  which  will  expire  on  the 
20th  day  of  the  month  of  September,  1896, 
unto  the  said  J.  T.  and  J.  M.  junior  accepting 
hereof,  lessees   for  themselves    their   heirs 
and  assigns  that  is  to  say  :  To  have  and  to 
use,  enjoy  and  possess  the  said  portion  of 
beach  with  all  the  appurtenances  and   de- 
pendencies thereof  now  leased  or  intended 
so  to  be  unto  the  said  J.  T.  and  J.  M.  junior, 
their  heirs  or  assigns,  for  the  space  and  term 
of  fifty  consecutive  years,  subject,  however, 
to  the  following  reserves,  exceptions,  clau- 
ses and    conditions    that  is    to    say  :  Ist. 
That    the    emplacement    or    building    lots 
actually  leased  by  the  said  lessor  to  divers 
parties  are  not  comprised  in  the  present 
lease  and  shall  continue  to  be  used  and  em- 
ployed by  the  lessor  as  heretofore ;  2nd.  That 
a  piece  of  ground  (aequitior  descriptio)  is  by 
him  hereby  reserved  and  shall  be  by  him 
used  to  put  firewood  thereon  but  for  no  other 
purpose  whatever ;  3rd.  It  ia  hereby  expressly 
agreed  by  the  parties  that  over  and  above 
theprice  of  the  present  lease  hereinafter  sti- 
pulated, the  lessor  shall  be  entitled  to  have 
and  receive  from  the  cribs  or  refuse  wood  in 
the  said  cove  a  sufficient  quantity  for  heating 
one   stove    throughout  every    winter    dur 
ing  the  present  lease.  4th  It  is  hereby  ex- 
pressly   agreed  by  and  between    the   said 
parties  that  the  lessees  shall  have  a  right  to 
put  an  end  to  this  lease  on  the  expiration 
of  the  firat  twenty-five  years  of  its  duration 
upon  giving  notice  in  writing  to  the  lessor  or 
his  heirs  or  assigns  at  the  domicile  herein- 
after elected,  three  months  before  the  expira- 
tion of  the  twenty  fifth  year  of  the  term  of 
this  lease,  upon  the  giving  of  which  notice  the 
present  lease  shall  terminate  on  the  20th  day 
of  the  uiOuth  of  Soptemfasr,  18i  i,  in  the  same 
manner  as  if  it  had  been  originally  made  for^ 
25  years  only.  And  lastly,  the  present  lease 
is  thus  made  for  and  in  consideration  of  the 
price  or  sum  of  twenty-five  pounds  current 
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money  of  this  province  per  annum,  and  for 
each  year  of  its  duration.  The  lessor  hereby 
acknowledging  to  have  received  in  advance  in 
the  presence  of  us,  the  said  notaries,  from  the 
said  lessees  the  sum  of  £25,  being  for  the  first 
years  rent  of  which  the  said  lessees  are  hereby 
fully  exonerated,  released  and  discharged. 
And  the  said  lessees  do  hereby  promise  and 
engage  to  continue  paying  the  said  rent  in 
advance  yearly  on  the  21  st  day  of  the  month 
of  September,  next  year.and  the  other  on  the 
like  day  in  each  successive  year,  and  which 
rent  shall  be  payable  at  the  domicile  herein- 
after elected  by  the  parties.  And  it  is  hereby 
specially  agreed  by  and  between  the  said 
parties  that  if  the  said  leasees  should  neglect 
or  refuse  to  pay  the  said  rent,  each  year,  in 
advance,  they  will  thereby  lose  all  right  to 
continue  occupying  the  said  beach  hereby 
leased  to  them,  and  the  present  lease  will 
hereby  become  null  and  void.  And  for  souring 
the  payment  of  the  said  yearly  rent  of  £25, 
the  said  lessees  do  hereby  specially  bind 
pledge,  mortgage  and  hypothecate  the  beach 
hereby  leased  to  them  and  herein  above  desi- 
gnated, &c.,&c.  Held  tha.t  this  was  an  emphy- 
teutic lease  notwithstanding  567  C.  C.  (1)  as 
before  the  Code  the  obligation  of  improving 
the  property  was  not  an  essential  obligation 
m  such  a  lease.  Cossittv.  Lemieux,  2£  L.  C.  .1 
&  5  L.  N.  10,  ol7  S  C.  1881. 

5.  If  an  immoveable,  charged  with  an  unex- 
pired term  of  15  years  of  the  lease  above 
mentioned  be  sold  by  the  Sheriff  without 
mention  of  such  charge  in  the  minutes  of  sei- 
zure, and  if  such  charge  diminishes  the  value 
of  the  property  so  much  that  it  is  to  be  pre- 
sumed that  the  purchaser  would  not  hav» 
bought  had  he  been  aware  of  it~the  purcha- 
ser who  is  prevented  by  notification  and  pro- 
test  on  the  part  of  the  lessee  from  obtaining 
possession  of  the  immoveable  during  such 
unexpired  term,  may  obtain  the  vacation  of 
the  Sherift's  sale  under  art.  714  C;  C.  P.  lb. 

6.  The  principal  and  distinguishing  chatic 
teristic  of  an  emphyteusis  before-  Qte  ood* 
was  tne  alienation  of  the  property,  lb: 

7.  Under  an  emphyteutic  lease  th&  Imsot 
has  not  for  the  payment  of  the  rent  and- 
other  obligations  of  the  lease,  the  pririlei*^ 
which  he  has  on  an  ordinary  lease- on^. 
inoveable  property  found  in  or  removed  ftom 
the  premises  leased,  and  therefore  a  gai-He 
gagerie  cannot  issue  under  such  lease.  Ellioi 
&  Eastern  Townships  Bank,  2  0,  B  R  ir?- 
Q.  B.  1882.  ,     ^  o.ix.  u£, 

8.  By  deed  dated  October,  1867,  on»  L., 
auteur  ol  plaintiffs,  declared  to  have  IeaB«d< 
for  the  term  of  29  years  to  the  defendant,  4o. 
as  lessee,  his  heirs  and  assigns,  a  certain  beach 


i!  ! 


it 

1 

I. 
l;- 


u;  Emphyieusis  oieapnj-tontic  lea**  is  a  contnwt 
by  which  the  proprietcr  of  an  immoveable  convws  it 
tor  a  time  to  another,  ths  lessee  subjecting  himself 
tomakeimprDvemeats,  topay  the  lessor  ui  anonal 
rent  and.  to  such  other  cEarijes  as  mav  be  aoiMd 
upon.  567  C.  C.  '         "»wu 


)!^S^i  >., 
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LEASE. 


in    Tnn      1  ''^  'i""'*/  °^  ^'^^   ^°^''  ^^  ^evis  for 

t^H^"*/  ''^!'*  °^  ^""'  ^««ide8  20  cord, 
wood  or  twenty  pounds  in  money  in  lieu 
thereof,to  be  furnished  annually  at  the  same 

to  leave  at  the  expiration  of  the  lease  all 
buildings  or  wharves  which  he  mighrhave 
Ttt' H  ""^  ''^^  P'-^^'^es.  A'a  wife  appeSred 
m  the  deed  and  renounced  dower.  Bed,  that 

tfte  Code  for  more  than  a  nominal  rent,  and 
containing  no  stipulation  obliging  the  lessee 
to  improve  the  property  leasid  will  not  be 
deemed    o   be  of  an   emphyteutic  nature 

ic  Tm^  ^'""'^'  ^  Q-  ^-  R-  3  7^ 


LEASE. 
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III.  Resilution  op, 

.;  tLf'^f."""  ^^  ''?'""'*  *  '""^'^  on  the  ground 
'•  that  for  several  months  past,  the  defendant 
had  permitted  the  leasedVremises  to  be,  by 
day  and  night,  the  resort  of  loose,  idle  and 
disorderly  persons  and  to  be  used  for  pur 
poses  of  prostitution,  to  the  great  injuiA^  of 
the  plaintiffs  and  to  the  scandal  of  all  peTce' 
able  and  respectable  persons  residing  in  the 
vicinity.  Judgment  ordering  that  the  lease 
be  rescmdod  and    the    defendant    ejected 

L.^.^7?'s'c.fl88(f  ^"'"''"''  ^  ^°'*"*'^'^ 
IV.  Termination  of. 


10.  The  lease  passed  by  the  usufructuary 

J  I.  A  verbal  lease  of  a  house  without  any 
agreement  as  to  its  termination  can  only  be 
legally  tennmated  by  a  three  month's  notice 
Oougeon&  Yuile  26  L.  C.  J.  1 42,  S.  C.  fi.,  188L 

thf««iynf^  *'^''^^  brought  opposition  to 
the  sale  of  an  immoveable  on  the  ground  of 

tLTlt"^""  ^^"'^  '^H'y  enregistered._^eZd 
that  the  lease  was  dissolved  by  the  salH  nf 

^6  property  and  the  adJndicataii^lZ'l^t 

bound  to  maintain  it.    Desjardins  &  Gravel 

<t  Langevin,  25  L.  C.  J.  105,  S.  C,  1880 

U.  And  where  an  adjudicataire  brought 

summary  petition  for  a  writ  of  possession,  and 

the  lessee  contested  on  the  ground  that  he 

held  by  tacit  reconduction  until  the  Ist  May 

i.irK"^-:T:^*''^'.*'j^^  h'«  !«*««  was  termin^ 
ated   by  the  adjudication  and  petition  for 

1881  ^^^'^knian,  25  L.  C.  J.  107,  S.  C, 

14.  The  lessee  had  failed  and  the  question 
in   the    case  was  whether  the  respondent 


received  gufficient  notice  to  terminate  th« 

estate  was  liable  for  another  year's  rent  A 
meeting  of  creditors  was  held  February  7th 
To  noHf  y««°J"tion  of  creditors  was  passed 
to  notify  the  respondent  that  the  premTse, 
would  not  be  required  after  30th  April     p!v 

hl^^t  A  "^^^Pondent.the  notice  would  have 
^hL^^u^  "  .  ^^  ^^^  Amending  Act,  40  vIc 
which  allowed  notice  to  be  given  under  ol; 

rp^'brr^B^!?  t^  a«rek"?rtrh: 

a  copy  oTSreS'/utlS^  toZTanXd  X 

nim.  nut  the  respondent  was  entitled  in 
have  a  copy  of  the  resolution.  But S"  than 

n  e^i   en'cr  The'"' ''''''  ""^  ""  -«"'"«on 
existence,     ihe  assignee  stated  that  snr^K 

a  resolution  was  passed%utitSo8t  ConW 
terh';'?"*'";'  °^  '^^'  document  be  poved  £ 
lost  t  u  would  be  a  very  dangerous  practice 

fiv»  n„f  ■       ^^^J^^  February  was  too  late  to 

Efficient  notf."'  "P*"?  '^'  ground  that  no 
«"rl,  ,j  >   ^*"'*^  wa«  given  to  the  respondent 
Seybold  &  Evans,  Q  B.  1882.         '"Pon^ent. 


^  Jg.  ^'"''"•^■'^"^  ^^^'O-'MENT  UOKS  ^OyT^HH^. 


l/4mr£rVnTraXt^r^^^^^^^^ 
the  let  May  1881,  before  the  action  beL^ 
and  the  defendant  contended  that  his  C 
terminated  at  the  last  mentioned  date  unX 
an  assignment  which  he  had  made  ^  an 
insolvent  on  the  31st  December  1880     H*s 
plea  invoked  this  assignment  and  a  clause  of 
the  lease  in  the  following  words :« In  case  of 
msolvencjr  of  said  lessee  or  his  maki^™ 
rrr'^*  of  hisestate,this  leaseshalK 
facto  become  null  and  void,  after  the  efni 
ration  of  the  year  then  curreAt,  during  which 
such  assignment  is  made,  for  he  remaTnder 
of  the  term  thereof,  without  notLe  to  the 
assignee  or  to  any  other  peraon  or  persons 
"whatever."   Plaintiffs  answered  the  ??ea  bv 
alleging  hat  the  lease  was  made  when  th« 
Insolvent  Act  of  1875  and  its  amendment^ 
were  in  force,  and  that  the  clause  in  qStfon 
had  only  been  inserted  in  view  ofanTaS' 
^^"?y  and  asugnmeni  under  thiTAct.  Ads^) 
of  plmntiff  held  to  be  well  founded  and  that 
the  causes  in  question  did  not  apply  to  a 
voluntary  assignment  after  the  repeafof  the 
Act.  Beaudry  &  Bond,  4  L.  N.  227  S  C  1881 


VI.  With  promise  of  .sale. 


(1)  In  this  case  this  importent  question  will  be 


?;£dant  The  de^dSTt's^onrd^ghS 
intervened  and  claimed  under  title  derived 
from  defendant.    The  defendant  held  Ihe 
I  piano  under  a  lea^e  from  plaintiff  who  pro 
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mised  to  sell  him  the  piano  conditionally 
upon  his  paying  the  price.  Held  confirming 
the  judgment  of  the  Court  below  maintaining 
the  right  of  the  plaintiff'.  Fairrifw  <{■  Wheeler 
4L.  N.237,  S.  (;.  R.  1881. 


LEGACIES  Hee  WILLS 


I.  Accession  to. 

II.  Action  for. 

III.  Liability  of  Leoatke."*. 

IV.  Revocation  of. 

I.  Accession  to. 

17.  Where  a  legacy  of  an  immoveable  was 
made  to  husband  and  wife  together  by  an 
ascendant  of  the  wife,  and  the  wife  died 
shortly  after  the  testator —  Held  on  action  of 
an  uncle  of  defendant,  the  husband,  that  the 
wife's  share  belonged  to  her  husband  by  ac- 
oesjion.  Dubois  &  Boucher,  9  Q.  L.  R.  1  S. 
0.1883.  . 

II.  Action  for. 

18.  Action  was  brought  by  the  plaintiff"  as 
legatee  against  the  defendants,as  heirs  of  the 
late  B.  S,,  who  made  a  disposition  by  her 
will,  of  the  residue  of  her  estate  after  leaving 
certain  special  legacies  including  the  one 
sued  for.  The  action  also  asked  for  separa- 
tion de patrimoine,  and  that  B.  S.  be  declared 
to  have  been  owner  par  indivis  of  certain  im- 
moveable property,  the  Trafalgar  Institute 
being  mia  en  cause,  as  the  other  undivided 
owner  to  the  extent  of  one  third  under  the 
will  of  A.  S.,  sister  of  the  testatrix.  The  exe- 
cutors named  by  the  will  were  also  mis  en 
cause.  Held  that  the  action  was  rightly 
brought  against  the  heirs  even  where  there 
were  testamentary  executors.  Boyal  Insti- 
tution for  the  advancement  of  learnina  & 
Scott,  26  S.  C.  J.  247,  S.  C,  1882. 

ni.  Liability  of  legatees. 

19.  Action  by  the  transferee  of  a  hypothec 
granted  to  one  J.  P.,  deceased,  on  an  immove- 
able property  in  the  City  of  Montreal, 
against  the  executors  of  the  estate  of  the 
mortgagor,  also  deceased.  The  mortgagor,  by 
will,  bequeathed  the  property  hypothecated 
to  the  appellants  as  legatees  by  particular 
title,  and  the  executors  being  sued  on  the 
mortgage  were  protested  by  the  heirs  not  to 
pay  the  mortgage  out  of  the  general  estate, 
notwithstanding  a  clause  in  the  will  by  which 
they,  the  executors,  were  directed  by  the  tes- 
ter to  first  pay  all  hi,s  just  debts,&c.  The  exe- 
cutors thereupon  called  in  tho  particular  l6-~- 
*tee8  en  garantie.  Issue  that  the  legatees 
took  their  legacy  subject  to  the  incumbrance 
upon  it,  and  that  they,  and  not  the  general 
••tate,  were  liable  for  the  hypothec  in  ques- 
tion.   Held  that  under  Arts.  741,  875,  889 


C.  C.  (1)  the  particular  legatees  were  liable. 
Harrington  &  Corse  26  L.C.  J.79,Q.  B.,  1882. 

20.  But  reversed  in  Supreme  Court,  a  ma- 
jority of  the  court  holding  that  the  univer- 
sal legatee  was  liable  where  the  burden  was 
not  expressly  thrown  on  the  particular  lega- 
tee by  the  terms  of  the  will.  lb  9  S.  C.  Ren. 
412,Su.  Ct.,  1883. 

21.  And  in  another  case,  Held—i^ne,  lelega- 
taire  particulier,  en  I'absence  de  demande  de 
reduction  par  les  creanciers  du  testateur,  n'est 
ni  tenu,  ni  oblige  au  paiement  des  dettes  de 
celuici,  pas  meme  de  celles  dues  par  hypo- 
th^ques  sur  les  immeubles  k  lui  legues,  et  que 
le  legataire  universel  est  seul  tenu  et  oblig6 
au  paiement  des  dites  dettes.  Penniaon  <^ 
Pennison,  9  Q.  L.  K.  122,  Q.  B.  1883. 

22.  Et  que  le  legataire  particuher  qui  paye 
I'hypotheque  grevant  I'immeuble  qui  lui  a 
ete  legue,  est  subroge  de  plehi  droit  aux 
droits  du  creancier  qu'il  a  paye.     lb. 

IV.  Revocation  of. 

23.  Action  by  the  plaintiff"  as  a  special  leg- 
atee under  the  will  of  the  late  A.  F.,  against 
the  defendant,  as  curator  to  the  estate  of  the 
testator  and  praying  for  an  account.  The  tes- 
tator's property  at  the  time  of  his  death  con- 
sisted of  three  seignories,  Riviere  du  Loup 
Madawaska  et  Temiscouata.  He  had  eight 
children,  the  first  two  by  an  Indian  woman, 
(whom  the  defendants  pretended  were  illegi- 
timate, and  the  other  six,  by  a  white  woman, 
whom  he  had  neve"-  married.  The  bulk  of  the 
property  of  the  will  was  bequeathed  to  the 
son3,of  whom  there  were  four,and  special  leg- 
acies to  the  daughters.  Subsequently  to  the 
making  of  the  will,  the  testator  received  an 
off"er  of  £15,000  for  the  two  woodland  seigno- 
ries, which  he  had  supposed  to  be  worth  only 
£1,500  or  JE2000,  and  being  in  debt  to  a  large 
amount  and  nmch  in  need  of  money  he  sold. 
With  the  money  he  paid  off"  a  considerable 
portion  of  his  indebtedness  and  the  balance  he 
invested  in  mortgages  on  real  estate,  at  inte- 
rest for  the  benefit  of  his  children.  On  be- 
half of  the  defendants  it  was  contended  that 
this  sale  had  the  eff"ect  of  revoking  the  will. 
Held  that  under  the  old  law  previous  to  the 
Code  (2)  the  sale  under  the  circumstances  in 


(1)  A  particular  legatee  who  pays  a  hypothecary 
debt  for  which  he  is  not  liable,  in  order  to  free  the 
immoveable  bequeathed  to  him,  has  his  recourse 
against  those  who  take  the  successiou,  each  for  hia 
share,  with  subrogation  in  the  same  manner  as  any 
other   person   acquiring  under   a  particular  title. 

(2)  Every  alienation  by  '.'ae  testator  of  the  right  of 
ownership  in  thr.  thiiig  bequeathed,  eveu  in  a  case  of 
necessity  or  by  forced  means  or  with  right  of  redemp- 
tion reserved,  or  by  exchange,  carries  with  it,  unless 
he  has  otherwise  provided,  a  revocation  of  the  will  or 
legacy,  for  all  that  has  been  thus  disposed  of,  even 
though  if  it  were  voluntary  the  aUenatien  be  void 
897  U.  C. 
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fa^l??  "*»Mmade  had  not  the  effect  of  de- 
«^!fn^^«-  "^'l^'^'y  *'^  ^^^  seignories  to  the 
Plaintiff  and  his  co-legatee.,  and  that  they 

Tn  ♦hi"-?'**,  *°.*^'*""  *^«  ^9,600  mentioned 
m  the  declaration  as  the   proceeds  of  the 


..U--IT  "'  ""'   proceeas  ot  the 

5vLt^i  p'"^']'T^'"'«r*''«  »»'d  seignories. 
jyattr  d  Pouhot.  7,  Q.  L.  R.,  148,  S.  C,  1881. 

LEGATEES-5ee  EXECUTORS. 

I.  Liability  of. 

Wf"  \"°iy«".»l  "ionee  or  legatee  in  usu- 
fruct,  who  has  intermeddled  with  the  pro- 
perty  of  an  estate  and  succession,  who  has 
ieen  sued  as  such,  jointly  with  the  testamen- 
Ury  executors  of  such  estate,  and  against 
whom  judgment  was  rendered  in  such  capa- 
dllf^nrT^'  personally  responsible  for  the 
debtsof  the  estate  and  cannot,under  the  law 

.^Ifhv^'^'"^  ""f"'^  the  Code  liberate  him 
•elf  by  offering  to  render  an  account.  Sudon 
<t  Painchaud,  6  L.  N.  109,  S.  C,  1883. 


LEGISLATIVE  ASSEMBLY. 
Car  ?'^*'"°-''  "^  "TENDED,  see  Q.  44-45  Vic, 


LEGISLATIVE  AUTHORITY, 

In  commercial  matter*. 
In  corporation  matter*. 
In  criminal  matters. 
In  matter*  of  Licenses. 
In  matters  of  Procedure. 
In  matters  of  Taxation. 
In  matters  of  Temperance. 
In  matters  of  Toll  Bridges. 
In  matters  of  Trade.      ' 
II.  Limits  of. 


,  25.  In  commercial  matters.  —  Iniunction 
agamst  respondants  to  prohibit  them  from 
prosecuting  petitioner  and  also  praying  that 

t t'u^ ' pt ^""^«''  Legislature, &n L 
the  Qi^bec  Pharmacy  Act  of  1875  (34  Vict 

.if/riz  «,v,.  tI^"'*""?'^-  unconstitutional  and 
l"ra  vires.  The  petitioner  holding  a  license 
from  the  Ontario  College  of  Pha^acy  had 
been  carrying  a  business  for  about  a  year  as 
chemist  and  druggist  in  thn  Citv  of  iw<:.,  *L, 

^l^wi.'^'^r?""**'"*?''  ^  *J>«  Poike  Court 
under  the  Act  m  question,  for  so  doing.  He 
oontended  that  the  Act  was  «//ra  «.r"/of  the 
locallegislature  being  an  interference  with! 


trade  and  commerce,  a  matter  which  fell 
exclusively  within    the  jurisdiction  of  the 
Parliament  of  Canada.  Plea  that  pharmaerii 
a  branch  of  the  medical  profession  and  that 
the  Pharmacy  Act  dcos  not  touch  what  may 
be  called  acts  of  trading  but  merely  prohf 
bits  certain  things  which  are  recognized  as 
being  the  legitimate  business  of  a  pharma- 
ust  and  debars  certuin  persons,  in  tl5e  inter- 
lests  of    society,  from  practising  or  holding 
themselves  out  as  pharmacists.  Per  curiam  ~ 
tal^WTT^',  entrusted  to  Parliament  or 
to  a  local  legislature  for  a  certain  purpose 
and  the  exercise  of  that  power  by  one  fegis! 
atureforthe  purpose  contemplated  bylaw 
trenches  incidentally  upon  ;fie  powers  as! 

t'/^^f'^!,^^'''^.^'  legisLurcthe  incident 
smcluded  m  the  general  pvW.  Thus,  in 
the  case  of  Cashing  &  Dupn>/,  (1)  the  Privy 
Council  said :_  "It  is  to  b.  p;e.umed,inS 
<<  ,■  1  S  "f  <=f  ss^ry  implication  that  the  Impe- 
„  ""'statute  m  assigning  to  the  Dominwn 

rtrhament  the  subjects  of  bankruptcy  and 
nsolvency  intended  to  confer  on  it  leg^. 

lative  power  to  interfere  with  property 
;  civil  nghts  and  procedure  within  the  pro- 

vinces,  so  far  as  a  general  law  relating  to 

those  subjects  might  affect  them."    Here 

t™^!  '^^"^  ^'*  *°"^^«^  the  question  of 
trade  and  ,-,Dmmerce  no  further  than  was 

jinf  ^'?  *' *"  .'*  '.»«=°e««a'y  to  the  ezerciceof 
general  provujcial  powers,  and  the  Act  was 
therefore  not  ultra  vires.  Bennett  d:  The 
pharmaceutical  Association  of  the  Province 
/.iHst""'  '  ^^^•^-  ^-  336,  Q 

)J^{  P"*,^!  question  as  to  the  right  of  the 
ocal  legislature  to  legislate  in  matters  of 
insurance,  the  Privy  Council  said.— Without 
ffv!!??!,''"^*''  ^".^"^  the  limits  of  the  author 
ityot  the  Dominion  Parliament  in  this  direc- 
tion it  is  enough  for  the  decision  of  the  pre- 
sent case  to  say  that  its  authority  to  legislate 
for  the  regulation  of  trade  and  commerce 
does  not  comprehend  the  power  to  regulate 
by  legislation  the  contracts  of  a  particular 
busmess  or  trade  such  as  the  business  of  Fire 
insurance  in  a  single  Province  &c.  Parson  & 
1881       ''"»«'•««<;«  Companies,  5  L.  N.  25,  P.  C. 

wnf Ao^"  ^I'f  3rdof  April  1877,  an  amendment 
was  passed  to  a  by-law  made  in  1871,  regula- 
ting that  a  licence  fee  of  $200  should  be  paid 
by  any  one  authorized  to  retail  liquors,  before 
the  certificate  of  the  corporation  to  enable 
tne  party  to  obtain  a  licence  was  granted. 
Ihis  was  done  under  authority  of  an  Act  of  the 
Local  Legislature,  38  Vic.  Cap.  76,  giving  to 
the  Council  power  to  make  by-laws— "For 
„  determining  under  what  restrictions  and 
conditions  and  in  what  manner  the  Collect- 
or  of  Inland  Revenue  for  the  district  of 
Ihree-Rivers  shall  grant  licenses  to  mer- 

Cnants,  tradnrs.  shnnlraoriora  t., — r-!r--i 

and  other  persons  to  sell  such  liquorsT"— 


(1)  11.  Dig.  451-66 


ITHOR'Y  482 


438  LEGISLATIVE  AUTHOR'Y.       LEGISLATE  E  AUTHOR' Y  4;^4 


Held  that  under  iv  proper  intPipretation  of 
sub  section  8,  the  right  to  pass  a  prohibitoiy 
law  for  tlie  purposes  of  municipal  institutions 
has  been  reserved  to  tho  local  legislatures  b}' 
ilic  B.N.A.  Act.  Corporation  of  Three-Rivers 
.f'  iiulte,  ')  L.  N.  330,  Q.  B.  18«2. 

28.  (.)n  a  writ  of  prolubition  from  a  convict" 
ion  of  the  Heeordor  of  Quebec,  for  keeping  a 
tavern  open  on  .Sunday,  in  contmvention  of 

the  License  Act  of  Quebec field,  in  appi'al. 

lonfiiming  the  judgment  of  thcSuperiorCotut, 
that  although  the  I'arliament  of  Canada,  under 
power  given  to  it,  ti)  regulate  trade  and  com- 
merce alont!  has  the  power  to  jjioliibit  the 
trade  hi  intoxicating  lifjuor-s  :  yet  the  Provin- 
cial Legislatures,  under  the  power  given  to 
them,  may  for  the  preservation  of  good  ordoi 
in  the  municipalities  which  they  are  empow- 
ered to  establish,  and  which  are  under  their 
control,  make  rea.sonablo  police  regulations, 
although  su  h  regulations  may ,to  some  extent 
interfere  witn  tlio  sale  of  spirituous  liquors. 
I'ouHn  d-  Corporation  of  Quebec,  2  Q.  B.  H. 
103,  7  Q.  L.  R.  337,  Q.  B.  '188],  and  28  L.  C.  ,J. 
105,  Su.  Ct.  1884. 

29.  In  orporaiion  matters Case  of  i)o6/'«; 

i-  Board  of  Temporalities  fll  Dig.  448-41), 
reported  at  length,  26  L.  C.  J.  170,  P.  C.  1882. 

30.  The  (defendant,  agent  of  the  Bell  Tele- 
phono  i,'o.  of  Canada,  was  indicted  for  illegally 
erecting  three  telegraph  poles  in  Buade  StI. 
a  leading  thoroughfare  in  the  city  of  QuobeeJ 
thereby  obstru  ting  the  Queen's  highway,  to 
the  common  nuisance  of  the  public.  The 
Company  was  incorporated  by  Act  of  the  Par- 
liament of  Canada,  43  Vic.  Cap.  67,  with  povv(M' 
to  establish  telephone  lines  in  the  several 
l)rovince8  in  the  Dominion,  and  to  construct, 
erect  and  maintain  lines  along  any  jjublic 
highway,  street,  bridge,  water  (bourse  or  any 
other  such  place  or  across  or  under  any  navig- 
able water8,either  wholly  in  Canada  or  dividing 
Canada  from  any  other  country,  "  provided 
"  that  in  cities,  towns  and  incorporated  vil- 
•'  lages,  the  opening  up  of  the  street  for  the 
"  erection  of  poles  or  for  carrying  the  wires 
"  underground  shall  be  done  under  the  direc- 
•'  tion  and  supervision  of  the  engineer  or  such 
'•  other  officer  as  the  Council  may  appoint, 
''  and  in  such  manner  as  the  Council  may 
"  direct  and  that  the  surface  of  the  street  shall 
"  in  all  cases  be  restored  to  its  former  condi- 
'•  tion,  by  and  at  the  expenses  of  the  3om- 
"  pany."  This  charter  and  the  consent  of  the 
City  Council  duly  obtained  were  relied  on 
by  the  defendant  as  a  plea  to  the  indict- 
ment; in  the  absence  of  these  conditions 
the  poles  in  question  would  undoubtedly 
'Constitute  an  obstruction  and  a  nuisance.  The 
proof  was  that  the  business  of  the  Company, 
in  connection  with  the  objectionable  poles, 
was  of  a  purely  local  character  and  confined 
to  the  district  of  Quebec,  and  it  was  not 
declared  by  the  chartei'  to  be  an  undertaking 
incorporated  for  the  general  advantage  of 
Canada.  The  jury,  by  the  direction  of  the 
Court,  found  a  verd.vt  of  guilty  subject  to  the 
question  reserved  for  the  determination  of  the 


Court  in  banco,  whether  the  said  Company 
had  authority  under  their  statute,  or  were 
otherwise  authorized  l)y  law  to  place  the  said 
poles  in  the  said  street',  and  if  so  whether  the 
Dominion  Legislature  hud  a  legal  right  to 
grant  such  authority — Held,  sustaining  the 
verdict,  that  the  establishiuent  of  the  Com- 
pany in  (/uebec  was  one  purely  of  a  local 
character,  and  intending  to  serve  local  pur- 
|)Oses,  having  no  jnetention  to  connect  pro- 
vinces or  even  to  cross  navigable  rivers,  and  of 
such  a  nature  as  to  bo  ultra  vires  of  the  Domi- 
nion Parliament,  and  falling  exclusively  within 
the  jurisdiction  of  the  Local  Legislature  and 
that  to  give  the  Dominion  Parliament  power 
to  authorize  the  Bell  Telephone  Co.  to  impede 
eirculaticn  and  traffic  in  the  streets  of  Quebec, 
■on  of  two  conditions  would  have  been 
1  equired  :  either  the  Company  should  have 
been  incorporated  for  the  purpose  of  connect- 
ing by  telephone  lines  this  province  withanv 
other  or  others  of  the  provinces  of  the  Domi- 
nion, or  of  extending  its  lines  beyond  the  limits 
of  this  province :  or  it  should  have  been  declar- 
ed by  Parliament  to  be  for  the  general  advan- 
tage of  (.'aiiada,  or  of  two  or  more  of  the  pro- 
vinces. Jiegina  it-  Moher,  7  Q.  L.  R.  183,  & 
r>  L.  X.  43,  &  1  Q.  B.  R.  384,  Q.  B.  1881. 

■il.  By  the  Act  27  Vic.  Cap.  103,  the  Domi- 
nion I'arliament  granted  a  charter  to  the 
appellants,  a  law  and  investment  as.sociatlon, 
empowering  them  among  other  things  to  buy, 
lease,  mortgage  or  sell  landed  property  and 
buildings,  to  lend  money  on  securty  by  mort- 
gage on  real  estate,or  on  Dominion  or  Provin- 
cial government  securities  <fcc.  The  Act  alscj 
Ijrovided  that  the  chief  office  of  the  associa- 
tion should  be  in  the  city  of  Montreal, and 
that  branch  offices,  or  agencies  might  be 
established  in  London,  England,  in  New  York, 
or  in  any  city  or  town  in  the  Dominion  for 
such  purposes  as  the  Directors  might  deter- 
mine in  accordance  with  the  act.  The 
secretary  of  the  association,  called  in  support 
of  the  petition,  proved  that  the  association 
had  bought  lands,  erected  houses  on  si'.ch 
lands  and  sold  them.and  had  also  built  houses 
on  the  lands  of  others  and  lent  money  on 
real  estate.  He  stated  that  those  operations 
had  hither  to  been  confined  to  the  Province 
of  Quebec  though  eftbrts  had  been  made  to 
extend  the  business  of  the  company  to  other 
provinces  and  to  establish  agencies  in  Glasgow 
and  Xew  York,  which  efforts  had  failed  in 
consequence  of  the  inability  of  the  association 
to  raise  sufficient  capital.  Held,  reversing 
the  judgment  in  appeal  (5  L.  N.  116)  that  the 
Act  incorporating  appellants  was  not  ultra 
vires  of  the  parliament  of  Canada,  and  the 
fact  that  the  Company  had  not  hithei-to  ex- 
tended its  operations  to  the  full  limits  of  its 
corporate  authority  was  no  reason  for  declar- 
ing its  Act  of  incorporation  illegal  if  the  Act 
was  originally  within  the  legislative  power 
of  the  Dominion  Parliament.  Colonial  Build- 
ing &  Investment  Association  &  Atty.  Gen. 
7  L.  X.  10  &  27  L.  C.  J.  295,  P.  C  .1883. 
32.  And  although  by  the  law  of  Quebec, 
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•It  ^  V.  ^"■""'»  ""-ijuiio  oi'  noia  land 
without  the  consent  of  the  Crown,  and  tho 
power  to  repeal  or  mrolirj-  l)elon<j.s  exclusive)  v 
to  the  provinciol  legislatures,  yet  the  powere 
found  in  the  Act  of  incorpoiatiou  are  not 
necessarily  inconsistent  with  tho  provincial 
law  ot  mortmain,  wiiich  does  not  absolutoK- 
prohibit  corporations  |,om  acqiiirinc  or 
holding  lands  l.ut  only  requires,  as  a  con.li- 
'ion  ol  thoir  so  doing,  that  they  should  lave 
the  consent  of  the  C'lwvn.  lb. 

33.  And  the  f|iiestion  whether  the   Com- 
pany had  m  fiict  violat.>d  the  law  of  the  nro 

Vmce    bv    nnnilirittrr   niwl   l.«l.i;_,.  1 i   .    -^i' 


m3^:&t!JSE&^ 


-.-_  „  "■;'i'"""s  'iiiii  iiuimng  land  witliout 
hayingobtained  the  oonsi'iitof  the  Crown  was 
not  m  issue  in  this  case.  lb. 

1  u1"  '^''II'"'  '^"''  ^^^  i-eeovery  of  a  mortgage 
debt  ol  t\,m)  and  SlliO  interest.    The  res- 
pondents  stated   un<ler  th<-   authority  of  a 
statute  of  the  Legislature  of  the  Province  of 
Quebec,  which  purported   to  authorize  the 
formation  of  th-   Boar.l,   respondent,   in  a 
ditterent  manner  from   that  settled  by  the 
original  Act  of  incorporation.     'I'ho  object  of 
this  amendmont  was  to  unable  a  new  bodv 
to  be  called  "The   Presbyterian   Church  in 
Canada,      being    a    union    of  certain  Pres- 
byterian Churches,  under  certain  conditions; 
to  take  possession  of  the  propertv  form«rlv 
helongmg  to  a  body  known  as  tin.:  Prcsbvte- 
nan  Church  of  Canada  in  connection  with  the 

thaT^H.r    '^•''".'!;?"^-    "^''"^  'iPPollant  pleaded 
that  the  plain  iff,  respondent,  was  not  the 

lf:7  ^„'^'>".'u  I'P  was  indebted,  that  the  Act 
ot  the    Prnvinnn   r^f  n.,,.1 —    ; ..        .: 


":-'.^:.!^i'  ™«  I'-y-''  ^.1-'  powers U- a  loeSttetbi^"'";;^:^?!^^^^^^^     -^  'he/ in 


Vin\,  ft  ■  ^<"'^"<Jc    m    question,  ;j,S 

\ic.c.64,was  beyond  the  powers  of  a  local 
LegLslature,  and  that,  therefore,  the  Board 
respondent  was  not  organized  by  law  and 
could  not  recover.  Held,  that  the  Dominion 
Parliament  had  power  to  enact  a  statute  con- 
firming and  ratifying  all  acts  and  .loings  of 
^f^.^"?!;^  °*  .T^uipo'-alities,  since  the  pas^sing 
of  the  38th  Vict.,  Cap.  64,  although  the  Pr  "v 
Council  had  by  their  judgment  in  Dobie  I 
lemporahhes  declared  the  board  to  be  ille- 
AnTf'^^^l^"^;^  ^'""'*''  '^  Trustees,  &c. 

V{'  ".,  J80J.  ' 

35   In  criminal  matters. —Th^  license  Act 
pt  Quebec  m  so  far  as  it  imposes  a  penalty  of 

li^l^or"^^')^^'*''  '^^•■'*  labor  is  unconstJtu! 
tional  and  ultra  vires  of  the  Quebec  Legisla- 
ture. CMopyy   The  Corporation  of  the  my 
of  Quebec,  7  Q.  L.  R.  1 9,  §.  c. ,  ]  88a 
36.  Respondent  was  convicted  of  selline  li 


»•„  ,     T  ,  T  •> — '^"v-ii  uiuior  on  tne  part  ol 

the  legislature  or  on  the  part  of  the  maai, 
trate.     Cott  d-  Faradis,  1  h  B.  H.  3^4.  qT. 

37.  Petitioners  were  occupants  of  a  factor* 
o  cut  nails,  and  it  was  comnlained  tliarth' 
chimnoy  sent  forth  smoke  In  such  quantiv 
ns   o  be  a  nuisance  hurtful  to  public  healtA 

anl?'/^;.""'^  '•''"'  they  refusal  to  remov; 
and  aba  e  the  nuisance  contrary  to  the  bvlau 

£  'h^'^,^;°'  ,*^T'"^?'-    I>«»«"'l«"ts  pleaded 
hat  the  Citj-  had  no  juris.liction  to  „,  act  th,. 
by-law  and  did  not  enact  it  in  virtue  of  a 
coinp..tent  legislative  authority.     Tho  defe  , 

of'  In  *tr  .•=°"^";V='';.  "M,  that  the  power 
of  the  Doininion  Parliament  to  enact  a  g„n. 
eral  law  of  nuisance  as  incident  to  its  right 

a  ible  with  a  right  in  tho  Pi-ovineial  Legist- 

nnst  iY"."""'"'"  '■  "'""iciP"!  corporation  to 
pa.s3  a  by-la^y  against  nuLsances  hurtful  to 
public    health    as  incidental    to  muni^  pi" 

i-i.  iN.  M\)  &  27  L.  C.  ,r.  216  S  C    isii?  tl  w 

L.  N.  3,54,  Q.  B.  mr>.  '       '  '^^^  *  ^ 

38.  /„  w«^^«r.vo//w-ce««es._Actionforthe 
recovery  of  money  alleged  to  have  been  i  le 

ph  ifitffr""in'  'f  l"^^^  !lefend„nts  from  the 
veai  876  It  'l^^^'J^^'^on  Mn  up  that  in  the 
jeai  1876,  he  defendants  instituted  two  pro- 
secutions in  the  Recorder's  Court,  in  thT. 
<  ity,  under  the  38  Vict.,  Cap.  74  Sec  4 
againstthe  plaintiff;  charging  him  with  having 
kep  open  on  Sunday  a  house  in  the  City  of 
Uuebec.  in  whinl,  iu^  „i..:_i:a.  ..     ■'  y 


quor  wU=Hc;;s;;VdToT^^^^^^^^  soned^lftLf  c"*^^  '^""'^^^  ^^  ^^'-P- 

SSr  .^.l'-P^--d,  &c.  On  a  wriS^f^p^^LlSti^trrTVr  ?   "l^^.-'-'V 


«Vj!7«  ,— .-  "--•"c  <»"u  ^.unuemnea  to  a  tint 
h  K^H;°^l®  "°P":on«d,  &c.  On  a  writ  of  pro 
mbition,  tlie  conviction  was  annulled  by  the 
Superior  Cpurt  because  under  S.S.  15,  Sec.  92 
otthe  B.  ^.  A.  Act,  the  respondent  could  not 
be  condemned  at  the  same  time  to  fine  and 
imprisonment,  and  that  the  provision  of  the 
Quebec  Statute  41  Vic,  Cap.  3,  Sec.  222,  un 
der  which  the  proceeding  was  brought,  wo « 
ultra  vires.     H^M   mv^-oir.™  *u:.  •  'V:"     "r 


the  hni  ,•;  ^,7  •  P.""n"n  was  then  in 
tl  e  habit  of  selling  spirituous  liquors,  and 
that  in  each  of  those  cases  the  defendant 
was  condemned  to  pay  a  penalty  of  $10  a, 
$K4o  costs,  whicli  penalties  and  costs  were  n 
consequence  paid  by  the  plaintiff".  That  in 
the  year  1877,  the  defendants  instituted 
another  prosecution  in  the  same  Court  and 
under  the  same  statute  again.t  the  plaint"ff 
charging  him   with   having    kept   open  aii 

we«n  n  i*  °ff«''ng  spirituous  liquors  be- 
tween 11  o'clock  in  the  night  of  the  20th 
October,  1877,  and  5  o'clock  of  the  folloS 

aSt  bfm  f  '  P'''??«''"ti:n  to  be  instituted 

the  first  n?M°',^  i'''^  °'^«"°°-  T*"^'  under 
fhenwfff  l'»«t jnentioued  proseoutiom 
the  plaintiff- was  condemned  to  pay  a  penalty 
of  $15  and  one  dollar  and  fifty^five^  cents 

soned^  "•^^Llr:!!„.Ti^^-A,  ^  >  impri^ 


OiioKor/u ^"'■""■'  s»oi  or  me  district  of 

Quebec,  there  to  be  kept  at  hard  labor  for 

the  said  fine  and  costs  were  sooner  paid:  and 

nro  e".nf"'  '\'^'T^  ^f  'he  last  ment I'oned 
prosecutions,  the  plaintiff"  was  condemned  to 
pay  a  penalty  of  $50  and  65  cents,  under  pate 
°fCP"fr.."°^^'?*^ith  i>ard  labo'r.as  inX 
"      '^  .,ice=.     xue  aoclaratiou  further  set  up 


ultra  vires.  Held,  revers'ing  this  iudBment  i  thaf  in  o^i  ''i'"  aoclaratiou  further  setup 
that  the  condemnation  was  not  cumufaTve  hard  T^^Z^^-.^^""  if-T^l  impHsonment  with 
but  simply  to  be  imprisoned  L  dSt  of  Ma  p^I/^^  "^  —>'"*' ''^'^^^^^  ^ 
payment  of  the  fine,  a^nd  there  .J'S^oi\t^^2%&  ttfCijlloSoSt 
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pay,  that  all  (ho  said  payments  were  made 
through  error  on  hi*  part  without  any  lawful 
cause  or  conaifloration,  ho  being  undor  the 
erroneous  boliet',  that  tlie  said  proseeutionH 
had  been  legally  inrtitutod,and  that  the  said 
itatuto  had  force  of  law.  That  on  the  co'i- 
trary,  the  said  prosecutions  were  wholly 
unlawful,  and  that  tho  statute  under  which 
they  wore  instituted  was  unconstitutional 
and  ultra  vires  of  tho  Legislature  of  the  Pin- 
vinoe  of  Quebec.  On  this  issue  was  Joined. 
Held,  following  Collopy  v.  Corporaiiun  of 
Quebec,  that  while  tho  condemnation  to  im- 
prisonment at  hard  labor  might  be  unjus- 
tifiable, the  provisions  of  the  Taw  as  to  the 
closing  of  taverns  on  .Sunday  and  during  the 
night  wore  mere  police  roKulations,  anfl  there 
fore  within  the  power  of  the  Provincial  Legis- 
latures. Blouin  v.  Corporation  of  Quebec, 
7Q.  L.H.  18,S.  C,  1S,S0  ■'  ' 

'{9.  And  as  plaintiff  had  not  suffered  impri- 
sonment with  hard  labor,  but  merely  paid  a 
fine  legally  imposed,  he  had  no  cause  of 
action.    lb. 

40.  The  Legislature  of  the  Province  of  Que- 
bec is  duly  vested  under  the  B.  N.  A.  Act 
with  power  to  enact  tho  provisions  contained 
iri  the  2nd  and  71st  sections  of  the  Quebec 


License  I  aw  of   I87S.    Dion  &  Chauceau,  9 
Q.  L.  R.  220,  8.  C,  188,3. 

41.  The  powers  conferred  by  the  Liquor 
License  Act  of  1877  (Ontario),  are  correctly 
interpreted  to  make  regulations,  in  the  nature 
of  police  or  municipal  regulations  of  a  merely 
local  character  for  the  good  government  of 
Taverns,  &c.,  licensed  for  tho  sale  of  liquors 
by  retail,  and  such  as  are  calculated  to  pre- 
serve in  the  municipality ,  peace  and  public 
decency,  and  repress  drunkeness  and  disord- 
erly conduct.  As  such  they  do  not  interfere 
with  tho  general  regulation  of  trade  and  com- 
merce, which  belongs  to  the  Dominion  Par- 
liament and  do  not  conflict  witu  tho  Canada 
Temperance  Act.  Hodge  S  The  Queen,  28 
L.  C.J.  54,  P.  C,  1S3,3.  -«        ' 

42.  The  Legislature  of  Ontario,  in  committ- 
uig  certain  regulations  to  License  Commis- 
sioners, retains  its  powers  intact,  and  can 
whenever  it  pleases,  destroy  tho  igency  iti 
has  enacted  and  set  up  another,  or  take  the ' 
matter  directly  into  its  own  hands.    lb. 

43.  "The  imposition  of  punishment  by  im- 
prisonment for  enforcing  any  law,"  in  the 
B.  N.  A.  Act,  includes  the  power  to  impose 
its  usual  accompaniment  "  hard  labor,"  and 
the  Provincial  Legislatures  having  the  author- 
ity to  impose  punishment  with  or  without 
hard  labor,  has  also  power  to  delegate  similar 
authority  to  the  municipal  body  created  by 
it,  called  the  License  Commissioners.     lb. 

44.  In  matters  of  Procedure On  a  contes- 
tation of  a  saisie  gagerie  for  rent  due  by  an 

insolvent  Aofofo  urkiVh  ""i."  •'«  ih-  V '-  i>' ^■ 

Msignee  under  the  Insolvent  Act  of  1875 

Efeld  tha,t  the  Parliament  of  Canada  had  the 
right  to  change  the  ordinary  procedure  in 
matters  such  as  insolvency,  falling  within  the 
powers  exclusively  assigned  to  it  under  the 


-,\  ^V  «■  ,iun  ^"'"*'''«''  «t  Frtgon,  1  Q.  B.  J<. 
I",  l^.  n.  1880. 

4").  fn  matters  of  taxation The  Leglola- 

ture  of  the  Province  of  Quebec  passed  tho 
Act  4.;^  and  44  Vic.  Cai..  Vt,  by  the  <.)th  section 
ot  which  It  is  oimcted  as  follows  '-there  shall 
"  1)0  miposed,  levied  and  collorted  a  duty  of 

•  ten  cents  on  every  writ  of  summons  issued 
out  of  any  County  Circuit  Court,  Magistra- 

"  tes  Court  or  Commissioners'  Court  in  the 
"  I'lovmce  and  a  duty  of  ten  cents  shall  bo 
'  imposed,  levietl  and  collected  on  each  pro- 
'•  missarv  note,  ree  'pt,  billof  particulars  and 
exhibit    whatsoever    produced    and    fllod 

•  before  the  .Superior  Court,  the  Circuit  ( 'ourl 
■   or  the  Magistrate's  Court,  such  duties  paya- 

t'le  ni  stamps."  The  ivspoiid..ut  wishing  to 
test  the  legality  of  this  tax  obtained  a  rule 
/u,vHor  contempt  against  the  prothonotaries 
ot  the  Superior  Court  for  the  district  of  Mont- 
real for  refusing  to  receive  and  file  an  exhibit 
unacconipunied  by  stam[)s  as  required  by  the 
above  statute.     After  the  return  of  the  rule 
tho  Attorney  (ieiioral  for  tho  Province  inter- 
vened ill  su|)port  of  the  tax  and  contested  tho 
rule.     I  ho  Court  below  held  i\u-  tax  to  bo 
unconstitutional  and  declared  tlio  rule  abso- 
lute against  the  prothonotaries.    The  Attor- 
ney Generni  appealed.  The  principal  ques- 
tion submitted  was  whether  or  not,   such 
a  <luty  came  under  the  head  of   indirect 
taxation,  and  as  such  was  not  within   the 
powers  of  the  Local  Legislature  under  Sec. 
91,  S  s    3  and  Sec.  92,  S.  S.  2,  of  the  British 
^orth  America  Act.  Held  that  notvvithPtand- 
ing  thej'uling  in  Angers  &  The  Queen  Insu- 
rance Co.  m  the  P.  C.  and  without  deciding 
whether  such  tax  was  or  was  not  an  indirect 
tax  under  the  sections  referred  to,  that  the 
duty  was  in  consideration  of  a  service  to  be 
rendered  by  an  officer  to  the  government  of 
tlie  Province  of  Quebec,  and  for  a  merely 
local  object  in  the  Province,  to  wit,  for  the 
administration  of, justice,  and  was  moreover  of 
a  nature  similar  to  those  collected  prior  to 
confederation  for  tho  purpose  of  maintaining 
the  administration  of  justice  which  has  always 
been  treated  as  local  assets,  and  was  conse- 
quently within  the  powers  of  the  local  Legis- 

Vi,',"''^'  „^"„«''''«y  General  &  Seed,  26  L.  cf.T. 
oil,  Q.  B.  1882. 

46.  But  Held  in  Supreme  Court  and  Privv 
Council  that  the  tax  in  question  was  ultra 
vires  as  bemg  an  indirect  tax,  and  to  form  part 
of  the  consolidated  revenue  fund  of  the  Pro- 

ITi-  P\  L?-  ^-  ^®P-  '^'^8'  S"-  Ct.  and  8  L.  N. 
ou,  if.  0.  1885. 

47.  By  the  Act  of  Quebec  45  Vic.  Cap.  2'> 
'  to  provide  for  the  exigencies  of  the  public 
service  of  the  Province  of  Quebec,  a  tax  was 
imposed  on  every  bank,  assurance  comf.iny 
and  other  commercial  corporations  ^  \;si: 
business  in  the  Province,  'fhe  tax  Wh  li- 
posod  in  proportion  to  the  paid  up  cupitd  of 
the  banks,  together  with  a  tax  on  each  office, 
&c.  .Some  of  the  corporations  interested  had 
their  offices  out  of  tho  Province  and  some 
were  mcorporated  in  England  or  in  the  United 


1  ;>l 
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Mates.  In  some  cases  the  stock  was  held 
chiefly  by  persons  not  resident  in  the  Province 
ot  Quebec.  Held  confinning  the  judgment  of 
the  bupenor  Court  (M.  L.  R.  1  S.  C.  32).  That 
the  taxes  imposed  on  corporations  by  the 
Act  in  question  are  personal  and  direct  taxes 
withm  the  Province  and  such  as  are  authorized 


Cap.  4,  ordering  that  places  in  which  spirit- 
uous  liquors  are  sold  shall  be  closed  on 
hunday  is  a  police  regulation  and  is  not  in 
excess  of  the  powers  of  the  local  legislature 
Su.  Ct"  ,'|g^'"'-^'"""'«"«»  «>/  «««&««,  6  L.  N.  214.' 

,fhnfV"T^''  ^^^.^^'^^^  legislature  has  no 


^^J^^.u?~'  ^-  ^-  -  "*'  ^l^"  B-  N-  A.  Act  1867," 
wia  that  a  corporation  doing  business  in  the 
Province  IS  subject  to  taxation  under  Sect.  92 
&.  S.  2,  though  all  the  shareholders  are  domi- 
ciled out  of  the  province.  (1)  Lamh  &  Sun- 
dry Banks,  &c.  M.  L.  K.  1  Q.  B.  122,  1885. 

48    But  even  ass.iming  that  the  taxes  in 
question  should  be  considered  as  nnf  fHllin,,       cr.    t         7/  -—;.•—  ■"""• 


authonty  to  prohibit  the  sale  of  intoxi 
eating  hquor.,  it  has  power  to  make  laws 
regulating  the  traffic  therein,  and  to  raise  u 
revenue  for  provincial  purposes  by  restricting 
to  license  holders,  the  right  to  sell  ifquo?.' 
hdson  d-  Corporation  of  Hatley,  1  h.  H  m 
and  27  L.  C.  J.  312,  S.  C.  1883. 


local  legislature  had  power  to  impose  the  I  to'fhp  mTmr.ir'ni-.""  ""^"§?  V.**^"^^^"  S'^i^nted 

same  inasmuch  as   they    were  matters  ot  a  veland  Tr^^'''  "n  ^  «e- 

.re  in  t,b.  P,!^v,°  .!  the  ^r  '  ^    •  ^"'^'^^^"^"y  >'equiring  repairs, 

^nfiff  ir'  '^'°^^^  ^y  th*^  provincialexe: 


merely  local  or  private  nature  in  the  Province 
within  the  meaning  of  the  B.  N.  A.  Act.  8ec. 

■)Z.  10. 

49.  In  matters  of  Temperance.— The  Canada 
Temperance  Act  of  1878,  which  has  the  effect 
wherever  it  IS  put  in  force  in  the  Dominion 
to  prohibit  the  sale  of  intoxicating  liquors, 
except  m  certain  wholesale  quantities  and  for 
certain  specific  purposes,  renders  the  sale  of 
intoxicating  liquors,  in  viulation  of  such  pro- 
hibition and  regulation,  a  criminal  offence  and 
pumshable  for  the  third  or  any  subsequent 
(3ftence  by  imprisonment  and  is  therefore 
within  the  authority  and  jurisdiction  of  the 

Parliament  of  Canada 

R.  L.  664.  P.  C.  1882. 

50.  And  the  object  of  such  act  being  to  pro- 
mote lemperance  by  nieans  ot  a  uniform  law 


cutive,anda  grunt  made  to  the  appelant 
who  undertook  to  make  the  nece  sm 
repau-s.  By  the  Act  of  Quebec,  32  Vic    Ca 

-  Puhli/ wi'\'^  '^"''  "  *^«  Commissioner  if 
1  ubhc  Works  may  make,  or  cause  to  1«. 
made,  a  report  of  the  state  of  any  toll  brideo 
and  that  he  may  on  any  such  report  ordti^ 
the  bridge  o  be  repaired  within  a  certain 
ime,  and  if  it  be  not  so  repaired  then  th.. 
proprie  or  of  the  bridge  shall  forfeit  the 
nght  ot  exactmg  toll  for  passage  on   the 

;' bridge  and  ail  other  privileges  confer.".! 

•       '         -    •  '»1     .•   "*  ^"P'^    proclamation,  the    bridge 

mentioned  therein  shall  become  the  pil 
lerty  of  the  Province  and  the  Lieutenant 


throughout  the  Dominion,  it  has  relation 
to  the  peace,  order  and  good  government  of 
Canada,  and  not  to  the  classes  of  subjects 
relating  to  property  and  civil  riglis.  lb. 

•)1.  And  the  provisions  for  the  special  appli- 
cations of  the  Act  to  particular  places  doe.'  not 
take  avyay  from  it  its  character  of  general 
legislation.  lb. 

52.  Petition  against  a  district  magistrate 
and  complainant  asking  that  they  be  re- 
strained from  proceeding  with  a  prosecution 
brought  before  the  District  Magistrate 
against  said  petitioner  for  having  on  the  18th 
-September,  1882,  sold  intoxicating  hquors  in 
quantity  less  than  five  gallon.,  contrary  to 
the  Temperance  Act  of  1864,  2/  and  28  Vict 

'^A^r^^' r. ^^^'^  ^'"^^  *''®  Quebec  License  Act 

.14  Vic.  Cap.  2,  and  the  municipal  Code  are 

ultra  Vires  of  the  Quebec  Legislature,  in  so 

tar  as  they  pretend  to  repeal  the  procedure 

the  procedure,  clauses  or  any  part  of  the  Tem- lot  I X7K      irt^^u  ..,.    ,.  - 

peranceAct  1864,  and  that  the  incorporatZ  wal    n7eSfnt''nf*^ 'j'""'*! 

Ota  village  as  a  Town  Cornrt..«fi«n  „„^^„„   '  '    ,^*^  m  restraint  of  trade  and 


-  ~  '  —.v.  V..UU  LUC  iiiuoi-purauon 

ot  a  village  as  a  Town  Corporation,  under  a  spe- 
cial  charter,  does  not  relieve  the  territory  com- 
prised withm  its  limits  from  the  operation  of 
said  Temperance  Act,  which  had  been  brought 
into  force  by  a  bye-law  of  the  County  Muni- 
cipahty  of  whjch  the  village  had  formed  a  part. 
'.-n^f/«  a;  ynoi^i,  0  L.  N.  211,S.  C.  1883. 
^•i.  ant  the  Provincial  Statute  42-43   Vic. 

(1)  Carried  to  P.  C.  and  not  yet  decided. 


;;  Governor  in  Comi;;ir  ma^^ti^nsf^lh^^^ 

« otfhL  I  T'  ""''•  ."'°  ^•'""•''l  thereof, 
cithei  to  the  municipality  in  which  the 
same  is  situate,  or  to  any  other  neighboring 
municipality  together  with  all  the  vightt 

thereof  enjoyed,  upon  such  transferee  be- 
coming  bouncy  to  perform  upon  such  bridge 
the  work  ordered  l,y  the  commissione^r, 
and  to  keep  the  same  for  the  future  in 
''good  repair. '  Meld  that  such  Act  on  v 
affected  property  and  civil  rights  in  the  Pro- 

wuhin  the  powers  of  the  Quebec  Legislature. 
Tie  hunicipalUy  of  Cleveland  &  The  Mttni. 
o^palityof  Melbourne  &  BromptonGor^\ 

56.  In  matters  of  <rarfe,_On  the  trial  of  a 
prosecution  for  soiling  liquors  without  license 
m  contravention  of  the  Quebec  License  Act 
ot  m8.—Held  that  the  license  Act  in  question 

was  therefore 


beyond  the  powers  of  the  Quebec  Legisla- 

IL  Limits  ok. 

nf  n'  ^y^^^l^-ofthe  Actofthe  Legislature 
of  Quebec,  32  Vic.  Cap  15,  it  is  provided  thai 
the  commissioner  of  public  works  may  make 

anv^'Tnn  K  '^f  '""'^'5'  r'P"''*  *"■  *he  state  of 
any  toll   bridge  and  he  may  on    any  such 


ITHOR'Y.  440 


441  LEaiSLATIVE  AUTHOR'Y. 

report  order  the  bridge  to  be  repaired  within 
a  certain  time  and  if  it  be  not  so  repaired 
then  the  proprietor  of  the  bridge  shall  forfeit 
the  right  of  exacting  tolls  for  passage  on  the 
bridge,  and  all  other  privileges  conferred  upon 
him  by  the  Act  respecting  such  bridge.  It 
is  also  by  the  same  section  provideci  that 
from  the  day  of  the  publication  of  such  pro- 
clamation the  bridge  mentioned  therein  shall 
become  the  property  of  the  province  and  the 
Lieutenant  Governor  in  Council  may  transfer 
the  property  therein,  and  the  control  thereof 
either  to  tho  municipality  in  which  the  same 
is  situate  or  to  any  other  neighboring  muni- 
cipality together  with  all  the  rights  and  privi- 
leges which  the  former  proprietor  thereof  en- 
joyed and  upon  such  transferee  becoming 
bound  to  perform  upon  such  bridge  the  work 
ordered  by  the  commissioner  and  to  keep 
the  sarne  for  the  future  in  good  repair. 
The  bridge  in  question  was  conveyed  to 
the  respondants  by  order  in  council  of  21st 
November,  1857.  In  1878,  the  Commissioner 
of  Public  Works  of  the  Province  of  Quebec  or- 
dered the  bridge  to  be  closed  and  the  cons- 
truction of  a  new  one  to  be  commenced, 
which  the  respondants  neglected  to  do,  and 
by  an  order  in  Council  of  December,  1 878,  the 
proprietors  were  declared  to  have  forfeited 
all  privileges  connected  therewith.  The 
right  to  build  a  new  bridge  and  to  collect  all 
tolls  and  exercise  all  privileges  connected 
therewith  was  subsequently,  by  order  in 
council,  under  above  Act,  granted  to  appel- 
lants. The  respondants  urged  that  the  Act 
only  applied  to  toll  bridges  forming  part  of 
the  public  works  of  the  Province,  and  that 
the  legislature  could  not  deprive  a  person  of 
his  property  without  process  of  law.  H4d, 
reversing  the  judgment  of  the  first  court, 
that  the  Act  applied  to  the  property  in 
question,  and  though  the  policy  of  it  might 
he  very  questionable  the  legislature  was  the 
proper  judge  of  the  morality  of  its  legis- 
lation and  the  Courts,  where  the  intention  is 
clearly  expressed,  are  bound  to  give  effect  to 
it.  Municipality  of  the  township  of  Cleve- 
land <Ss  Municipality  of  Melbourne  S  Bromp- 
/o».  26  L.  C.  J.  1.  Q.  B.,  1881. 

58.  There  is  no  practical  limit  to  the  author- 
ity of  a  Supreme  Legislature  except  the 
lack  of  executive  power  to  enforce  its  enact- 
ments. Dobie  &  Board  of  man ag men  f  d-c. 
26.  L.  C.J.  170.  P.  C,  1882. 


III.  Proceeds 03  AiTwcTiNG  TO  hk  votified 

TO  THE  ATTORNE'i  -GENERAL. 

Whereas,  since  Confederation,  there  have  arisen  and 
still  arise  daily  before  the  Courts,  in  suits  between 
private  individuals,  between  Corporations,  or  between 
Corporations  and  private  individuals,  onestimm  nC 
LeKislative  conflict Tjetween  tiie  federal  'Pnrliameut 
and  Provincial  J^ieBislatures,  and  more  especially  of 
this  province,  without  there  being  any  legal  means 
ol  permitting  the  government  to  intervene  and  defend 
the  Legi.slative  prerogatives  and  rights  of  the  Pro- 
vmce,  thus  constituting  an  omission  which  is  preju- 


LESSOR  AND  LESSEE.    442 

dicial  to  tlie  public  interest  :  Therefore  her  Majesty 
by  and  witli  the  advice  and  consent  of  the  Legislature 
ot  Quebec,  enacts  ns  follows : 

1.  Wo  question  as  to  tlie  Constitutionality  of  any 
.act  of  the  Province  or  of  the  Federal  Parhameut,  shall 
beraiseil  before  tho  Court.s  of  original  jurisdiction  or 
ot  App.  al  unless  the  party  laisiug  the  same  show  to 
the  Court,  that  he  has,  at  least  eight  days  before  the 
day  hxed  for  tlie  hearing,  given  notice  to  the  Attor- 
ney-General of  the  question  which  lie  intends  to 
raise  ;  with  sutficieut  information  to  enable  him  to 
understand  the  nature  of  his  pretensions  ;  upon  such 
notice  the  Attorney-General  may  intervene  in  the 
Ciue,  on  behalf  of  the  Crown,  and  take  issue  in 
wnting  on  such  questions,  and  the  judgment  of  the 
Court,  whether  it  grant  or  refuse  his  conclusions 
shall  mention  sudi  intervention  and  such  conclu'- 
sions  on  which  it  shall  render  judgment,  as  if  tho 
Attorney-Geuci-al  were  a  party  to  the  suit,  and  a  copy 
of  .such  judgment  shall  be  Ibi-warded  without  delav 
to  the  Attorney-Geiienil.  ■' 

2.  This  act  shall  come  into  forci>  on  the  dav  of  its 
.sanction,  Q.  if>  Vic.  Cap.  4. 


LEGISLA'l'URE. 

I.  Independance  of,  nee  U.  47  VifT    Cap  '> 
&  Q.  48  Vict,,  Cap.  .{.  <      >■- 

II.  Powers  ok. 

59.  In  a  license  case — Held  that  the  fact 
that  a  prohibitory  by-law  existed  in  virtue  of 
the  Municipal  Code  does  not  affect  the  right 
of  the  legislature  of  the  Province  of  Quebec 
to  impose  a  fine  greater  than  that  imposed 
by  the  by-law.  Cot^  <!■  Paradin.  1  O.  T,  ]i 
.374,  Q.B.  1881.  ' 


LEGITIME   CONTKA.DICTEUR  -.s>, 
HYPOTHEC,  Delaissement. 


LESION. 

1.  A  cause  of  mt.mtv.  nee  <'ONTRACTS 
MINORITY,  &c.  .  ' 


LESSOR  AND  LESSEE. 

I.  Action  against  lessee. 

II.  Action  IN  EJECTMENT. 

III.  Action  on  a  lease. 

IV.  Action  to  annul  lease  op  .moveables. 

V.  Lease  of  butchers'  stalls  in  market. 

VI.  Liability  op  lessee. 

VII.  Liability  of  lessor. 
Vnr.  Notice  to  quit. 

I X.  Prescription  of  rent  and  taxes. 

X.  Rent  paid  in  advak"  ;. 

XL  Rescission  of  lease  on  ground  op  immo- 
ral use  of  premises,  see  LEASE. 
XII.  Rights  of  lessee. 


B.'il  ■ 
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XIII.    RtOIlTS  OF  t,KS.SOK. 

Where  Lessee  insotvenl. 

Xiy.   RloilTS  av  SUB  I.ESSKE. 

AV.  Sui)  I.KSSKK. 

v\n'  ''''**^'"'''*''  I.KASK. 

XVII.   WaIVKK  OP  EXKMI'TK.N  KROM   SKIZI'KK. 

I.  Action  aoainst  i.EasEE. 

60.  The  plaintiff's  wife,  sepamt..  ,,«  (,.,„„. 
porty  H,„M  U,o  (lotbn.Jnut.  to  rooovcr  ,,oC. 
sion  of  an  imiiiovoablo  property   bolon'tfiiur 

Hit  had  taken  possossion.    Tho  dofondant 
pleaded  by  proliniinary   ..xcoption  that  sl?o 
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62.  Tho  declaration  alleged  that  tho  defend 
ant.R  were  jointly  indobt.,.!  to  tho  plaintiff    . 
the  smu  of  118,  being  the  value  of  the  us 
aru  oecpation  by  theui  .luring  .six  monThro 

cor.mn  do«ml,e,l  premiH.v,,  belong^^rto  1^ 

Innitil  lun.er  a  certain  .lecd  of  «alo  fvvi  | 

gh    01   reden.pMon,,  executed   in   favLr 

•'  i;l''"it'rt,  I'y  one  .1.  L    The  eonehmions  o 

"'"  <l<>clnrati(,n  axked  that  the  deiendants  1?p 

oondemnod  to  vacate  the  prenuso.s  S  ,  f 

int't  :;;'.'!-;•  ?"i" '".  "r  p.''^'"^'»'  "■•  '^  <'"«". 

tliatti  edelendants  l)eoected  :  that  the  •.ai. 

uav  t  i,  ir^'*"-  ','"  '  ^"M°'»fly  '•ondomned   o 
pay  the  *KS  with  interest  and  costs.     Held. 


n.    ACTI  IN  IN  EJECTMENT. 

61.  Appellant  leased  a  house  from  ivs- 
pendant  who  brought  an  action  in  eie  inent 
«id  churning  rent,  watc-r  rate,  and  dan laKes 

1879,  to  Ist  May,  1880,  and  the  action  waa  in 
«t  u  ed  on  the  Ist  day  of  May,  1880.  Dm-i  g 
"■■«  pi-oceedmgs  aiui  mibsequw.t  to  the   l"? 


th 


--    . .      """cnHiue,     ni 

,         ,  permission  either  express  or 
implied  IS  meant.    /(,.  "^piiss  or 

64.  And  that  even  at  common  law  whore  a 
person  holds  property  for  himself  adversely 
to  another,  who  claims  to  be  the  owner  a 
principal  action  vyill  not  lie  against  the  hokC 
or  the  value  of  the  use  and  occupation,  wCl 

to  recover  the  property  itself.    lb. 

III.  Action  on  a  Lease. 

65.  Where  an  action  was  taken  by  a  •,v!fe 
on  lease  ot  property  belonging  to  her,  but    be 

aaSd""-'^'''-"'."'-^  "•'  '"^  -"-ol-the 
5 


Mav,  respondant    instituted    an    incidental 
demand  tor  damages  .suttered  by  her  ow  nJ 

o  appe  lant'sdetontion  of  the  property  af^r 

le  expiration  of  the  lease,  and  addingVspe. 
cial  conclusion  for  damages  but  without  re 
vending  the  .lemand   for    ejectment     The 

for  r!i:;i  '/"""^  ^vasdismiss.5d  in  the  Supe  " 
lor  Court,  b<.ciiuse  the  rent  was  not  due 
vvhen  the  action  was  brought,  bocau  e  the 

Sr '■'  ''f:''''  '"  '^^1  Plaint'iff  but "iie  "  ' 
poiation,  and  because  the  breaking  of  the 
ghwss  wiia  attributable,  according  to  the  evi^ 
-lonce,  to  the  working  of  the  house  and  not 
ro  tjie  fault  o    the  appellant ;  but  the  inci- 1  i^"i'"-    ^  e""f  une 

hat  theun!"'n  ""'.**?""'''  ^°  ''^«  ground  r.""'?  *'*^   '''^«^"  <^«^   locateurs  et  locataires 
that  the  appellant  hact  completeu  what  was  K".9<?.  qw'une  action  pour  faire  annule-  m," 

TtL^,    n        '^J'''",  "■"'"'""'»  possession  h:,«''.t'i  de  ''ai'ticlo  887  du  Code  do  Procedure 

Of  the  premises  after  the  1st  Muy.    The  de-K'^''*'  'af^  dea  locateurs  et  locatah^si   m. 

SnuVr:"'*M°'V^'"  «'"'''"' '^'^tt>^«  t  »«doi^  sappliquor  qu'aux  i  CuWer''  ?'" 

princimi  T"''  i"^^  "?  ^r""^"''""  ^^'''h  the  I  "«'•'?"«  'f^  (-'larke,  7  L.  N.  361,  a  C,    8f 

puncipa    demand,  and  therefore  that  the' 

principal  c  emand  being  rejected,  there  were 
menry/rV"  j"'*'-*'^  a  judgml^nt  in  cyoct- 
S  on  h'„  ,'?1?'"«  **^°  appeal  that  the 
action  on  the  1st  May  was  premature,  but 
the  incidental  demand  was  sufficier   ly  con 

lecteci  with  the  principal  demand  to  cany  a 
.udgment  in  ejectment  X>«,,«W*on  &  Char., 
187.  Q.  B..  1880.  ^■^•^•-  i^->  L.  C.  J.,  I 


'  L.  N.  I'il,  S.  C,  1882.  «'Prt«, 

i  V.  Action  to  annui,  Lease  op  MovEAni.Ks. 

66.  Lo  domandeur  avait  lou6  pour  |320  d« 
meublos  au  defondeur;  cette  sommoltai? 
payable  mensuellonient:  II  demandait  pa 
son  action,  lo  paiement  du  loyer  des  mois 
cchus  et  la  rescision  du  bail,  va  que  le  dlfen 
dour  ava.t  laisse  s'^^coulcr  piusieurs  mois  sans 
payer.  C  etait  un^e  action  intentee  sous  I'au- 
locateurs  et  locataires. 


ISS4. 


Mn 


(1).  I.  Dig.  502.113. 


V.  Lease  of  butohem'  stalls  in  markets. 

67.  The  plaintiff  having  under  lease  from 
lolendants  a    stall    in    tho  public    mark 
ueg  ected  to  pay  his  licence  flo  but  Sol 
another  butcher  to  use  it  unlicensed,  'iw' 

piaintitt.  Action  foi-  damacos  «.nd  .Acnvo.n 
of  i.«ut  paid.  Held  that  under  the  leas; 
defendants  had  a  perfect  right  to  act  as  thev 
did  and  action  dismissed  confu-med.  JUicleiie 
A  City  of  St.  Hyacinthe,  4  L.  N.  ,382  S.  C  R 
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VI.  Liability  op  Lbsskk. 

68.  Where  proceedings  wore  taken  in  re- 
vendication  of  a  certain  iiinnoveable  property, 
including  the  dwelling  house,  which  was 
occupied  by  the  person  against  whom  the 
revendication  was  issued,  and  the  house  was 
destroyed  by  fire  p(^nding  proceedings,  judg- 
ment was  subsequently  rendered  maintainuij^' 
the  revendication.  Held  that  the  hohlor  ot 
the  property  would  bo  liable  for  the  loss 
unless  he  could  prove  that  the  tire  took  place 
by  forcemajeure,  and  would  have  taken  place 
just  the  same  if  the  prop(?rty  had  been  in  the 
possession  of  the  plaintiff.  Pilon  dt  Brunette, 
12  R.  L.  74,  S.  C.  1881. 

VII.  Liability  of  i.kssok.     • 

69.  In  an  action  by  a  lessee  who  had  rentcMl 
the  premises  for  use  as  a  boarding  house  and 
in  consequence  of  the  freezing  of  the  water 
pipes  occasioned  by  the  fact  that  the  lower 
storj'  was  not  properly  heated,  the  plaintiif 
was  put  to  a  groat  deal  of  annoyance  and 
inconvenience.  Held  that  the  lessor  was  not 
liable  in  damages  without  being  put  regularly 
in  default,  by  notice  in  writing  where  the 
deed  was  notarial,  and  in  no  case  where  the 
damage  was  not  the  result  of  his  own  negli- 
gence. Marcil  &  Mathieu.  7  L.  N.  .55,  S.  C. 
1883. 

VIII.  Notice  to  Quit. 

70.  A  verbal  lease  of  a  house  without  any 
agreement  as  to  its  tennination,  can  only  be 
legally  terminwted  by  a  three  month's  notice. 
Ooujeon  &  Yuile,  26  L.  C..J.  142, 8.  C.  R.  18H1. 

IX.  PeSCIITPTION  op  KENT  AND  TAXES. 

71.  Question  as  to  the  amount  duo  by  the 
defendant  for  rent  and  taxes.  Plea  that 
everything  due  before  1st  May,  1876,  was 
prescribed  and  tender  of  balance.  Held  that 
the  claim  of  the  lessor  against  the  lessee  to 
recover  taxes  which  are  made  a  part  of  the 
rent  by  the  lease  is  prescribed  by  five  yeai-s. 
Ouimet  &  Robillard,  5  L.  N.  8,  S.'f.  1X81. 

X.  Rbnt  paid  in  advance. 

72.  A  tenant  who,  in  good  faith  has  paid 
rent  in  advance  to  the  proprietor,  his  lessor, 
cannot  be  compelled  to  pny  the  rent  a  second 
time  in  the  event  of  the  insolvency  of  the 
lessor,  before  the  expiration  of  the  term  so 
paid  for  in  advance,  and  the  proceeds  of  the 
property  being  insufficient  to  pay  the  hypo- 
thecary creditor  in  full.  Ditpvy  &  McClana- 
f/han,  4  L.  X.  276,&  27  L.C..T.fil,S.C.  R.  1880. 

XII.  Rights  of  lessee. 

7.S.  The  saisie-gageriepir  droit  de  suite  may 
be  exercised  against  the  lessee  eight  days 
ITom  hig  departure  and  even  after  the  expira- 


tion of  the  lease  saving  the  rights  of  third 
jjarties.  Thouin  &  liosaire,  7  L.  N.  287,  C.  C. 
1879. 

74.  .\ction  for  rosiliation  of  lease  and  dama- 
ges ficcasionod  I'y  repairs.  Plea  that  the 
repairs  wore  urgent  and  necessary,  thiit  the 
dofeiulant  had  done  all  that  was  possible  to 
prevent  loss  or  injury  to  plaintitt,  and  had 
endeavored  to  finish  the  rejjairs  in  the  short- 
est possible  time,  and  that  the  plaintiff  had 
consented  to  the  repairs  being  made  whilst 
he  was  in  the  house —  Held,  dismissing  action 
on  the  authority  of  sevt^rnl  cases  therein  cited. 
Oauvreau  d-  Roy,  4  L.  N.  415,  S.  C.  1881. 

7.5.  Le  demandeur  ayant  fdit  saisir  un 
imiueublc  sur  lo  d^'fendour,  I'opposant  produit 
uno  opjiosion  ajin  de  charye,  demandant  que 
la  vento  n'liit  lieu  qu'i'i  la  charge  de  son  bail. 
II  allogue  un  bail  aullicnti(|Uo  pour  I'l^space 
de  huit  iiiiH,  ot  reiirffgistremont  de  co  bail  en 
dat<!  du  22  novombre  1878,  ('otto  opposition 
est  contestoo  par  I'opposant  afin  do  consor- 
vor.  The  latter  had  a  baillour  do  fonds  claim  on 
tho  property,  ho  having  sold  to  the  (lofendant 
who  was  tho  brother  of  tho  op[)08ant  ajin  de 
charye.    Tho  question  was  whether  the  lease 

constituted  n  charge  on  tho  property Held 

that  under  Articles  I66.'i  &  2128  of  t\ve  Civil 
Code,  that  it  was  subject  to  the  lease  but  that 
the  lessee  would  bo  ordered  to  give  security, 
that  it  would  realize  suflicient  to  satisfy  the 
bailleur  do  fonds.  Dupuy  &  liotirdeau,  6  L.  N. 
12,  S.C.I  881. 

70.  Action  by  a  lessee  against  his  lessor  for 
damages  caused  by  a  flow  or  leak  of  water 
from  the  pipe  in  the  third  story  of  a  building 
which  had  boon  let  to  another  tenant  who 

had  abandoned   tho  place Held  that  the 

relations  of  the  landlord  to  the  other  tenants 
did  not  make  him  yarant  for  the  latter's 
negligence  and  he  was  not  therefore  respon- 
sible fo)'  Iroulfles  defail  of  this  kind.  Pitieon 
&  Roussin,  4  L.  X.  326,  S.  C.  1881. 

77.  Action  for  $197,  bnsod  on  alleged  loss 
and  inconvonionco  suffered  by  the  taking 
down  and  rebuililing  of  a  mitoyen  wall.  It 
was  proved  that  proper  precautions  had  been 
observed  and  there  was  no  unnecessary  delay 
or  neglect.  Action  dismissed.  CkauasS  i 
Lareau,  4  L.  N.  ;i5l,  S.  C.  R.  1881. 

78.  In  an  action  to  set  aside  a  lease Held 

Que  le  locatairo  est  tenu  de  donner  une  pos- 
session completij  et  utile  de  I'heritage  loue 
avi'.nt  do  pouvoir  forcer  le  prenour  de  rem- 
pli.'  aucuno  de  ses  obligations.  Ainsi  le  loea- 
tour  no  pourra  opposer  a  son  locataire  qui 
demando  la  resiliation  du  bail  parce  que  I'im- 
meublo  ne  lui  a  pas  ete  livre  tel  que  convenu, 
quo  le  locataire  n'a  pas  en  rentrant  en  pos- 
session garni  les  lieux  tel  que  le  veut  la  loi. 
Lemonier  d-  De  Relief  euille,  5  L.  N.  426,  H.  C. 
1882. 

79.  Et  que  dans  un  bail  d'p.n  imrr.o.nhln. 
cette  clause :  "  Et  il  est  exprossenient  con- 
"  venu  que  le  dit  bailleur  sera  tenu,  lo  de 
"  faire  nettoyer  le  puits  et  d'y  poser  un  appa- 
"  reil  pour  y  puiser  do  I'eau,"  implique  n6- 
ccBBairement  I'obligation  de  meltre  le  puit* 
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en  question  en  etat  Ue  fournir  I'eau  neop. 

et  qu  a  d^faut  de  remplir  cette  obligation  le 
locatmre  pent  faire  re^ilier  le  ba  1  et  feire 
Srnry*'  '"^^^^-  --^    Co^LUle^^'en^ 

gaoi^^'te^Sbed'Sl^li 
the    case    of   Boulangev  and   Doutre  •  Zt 
>s  .  to   say,    that    if  \   tenant   maldn' r    v 

C?.  ""ff  ^  h''^'^ "'«'» paid  b  i;^,  .- 

landlord,  he  must  get  the  authority  of  the 
Court  before  making  the  repairs.  Th^  tena  t 
m  th^  present  case  did  not  adopt  tl  at  moX 
of  P'oceodmg.  He  maile  extensive  improve^ 
nents,  and  then  wished  to  make  tl^  land 
lord  responsible  for  the  cost.  This  pre tenskm 
could  not  be  maintained,  and  theTud°min? 

weakness  of  the  foundation,  and  the  Budding 

Se  told  It  f'  !"'''  -ndemned  it  a! 
unsate,  field,  that  the  lessee  was  justified  in 
abandonmg  the  premises,  and  wi  enutlod 
bv  ^nffr'^^K^l"^"  '"■^^°''  '^l'  damages  tJ  ore 

4? Tc'mt! '""•  ^'•'^''' ''  ^«''' « f^-  N- i 

82.  In  an  action  in  ejectment  on  the 
ground  that  t^ie  lessee  had,  contrary  to  he 
stipulations  of  the  lease,  converted  tlio  si  ed 
.nto  a  stab  e  in  which  he  kept  a  horso      He^ 

lessee  "bv" whir  f ,'''%  ''^^'P""'"«»  "*  "- 
lessee    by  which    defendant    undertook    to 

make  no  change  or  improvement  in  the  pro 

S-^/A  /T'^°"*  ^^*°    ''""^^ent    "f    the  lessor 
M4thot&  Jacques,  7  L.  N.  384,  C.  C.  1884 
.    83.  Action  to  resiliate  a  lease  of  premises 
n  which  a  fire  had  occurred  and  wh  clothe 
lessee  pretended  had  renaered  the  place  unin  I 
habitable.  This  demsnd  was  contested  bvt"e 
•      ':,  T  ^t  S"""""^  tJi^t  thP  fi>-e  was  occa 
s.oned  by  the  negligence  of  plaintiff  and  hL 
.^mployeos,  and  in  any  case  tU  place  was  not 
rendered  uninhabitable  and  plaintiff  ,™s    ot 
entitled  to  the  re.-.lation  of  the  lease      ^^W 
that  though  the  leaded  premlseVCbecfmo 
temporarily  uninhabitable  during  n. ' ce'sa^v 
.•epairs  occasioned  by  a  fire  whicJ.  had  dam- 
aged  a  portion  of  tho  premises,  tlielesseo 
could  not  obtain  the  vesiliation  of  the  leSe 
without  rebutting  the  presumption  of  Ltlm! 
the  fire  wa^  caused  by  his  fault,  and  a  mere 
theory  as  to  the  origin  of  the  fire  wil    not 
Hxonorate  the  lessee  from  this  presu.nn  ion 
and  in  the  present  case  the  tlieoiy  s ^^^1 
by  the  evidence  would,  if  proved,  establish 
the   lessee's    responsibility  fbr    the   fire   in 
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and  sale  by  the  landlord  in  payment  of  his 

nnlnf  '"^    'f"'''°''^    ^'""^    """ce    that    t"  ' 

tenant  WTis  not  proprietor  of  the  horse   il^ 
ndan  .£.  Tolan.  5  L.  N.  2m,  S.  C,  188'' 

8.).  Action  of  ejectment  and  for  Jamaees 
a  leged  to  have  been  caused  in  oonseqS 

mis      at  th!  "°^'>^^i»g  delivered  the  pTo 
iiise.',  at  the  expiration  of  the  lease     TJ„> 

io":  s:i^^T''^^^  Piaiml^rpret'i;;: 

uuea  on  the  4th  May  bv  a  writ  of  attacl, 

fend  nt'wn''  ""^''^l  t^^  furniture  of  the  de- 
tendant  was  seized.    The  plaintiffs  did  nof 

.SV"  rof'The'"'  merely^damages  fm- non 
ciei  veiy  ot  the  premises.  The   lease  was  ., 

tancel  thTi    ""'''  *^5*  ""^^'^  ^^^^^oiZlL 

ances  the  lessor  could,  oin  with  his  action  a 

same  r,agene  to  secure  the  damages  to  b« 

"  0.?'f882.    "''''"''  *  ^o<"in^^^m, 

defendanrih  '  expi,ationof the  firstyear  the 
cietendant  abandoned  the  promises  leasp^l 
without  giving  notice  to  thedoi^'s  aS 

TersLiZ  '  Th'T^  cred  tors  (the  present 
a  Id  wUh  n 'th^  •  i".*^'?''^^  '^g^"*  thereupon 
lowinsH^ofnn     f'^''*  '^''^^  immediately  fol- 


Xiri.  RrcHTso!- r.RssnR, 

84.  A  horse  left  in  the  possession  of  ate 
n»nt  by  a  third  party  is  not  liable  to  seiLi^e 


dant  to  be  insolvent  at  the  time  of  the  trnnl 
'  nn   tu„  ■         ,  ^'^  ^O'Zflti  by  the  lessor 
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the  time,  the  exception  mentioned  in  the 
latter  part  of  Art.  1622,  C.  0.  excluding  effects 
transiently  on  the  premises,  was  held  not  to 
apply.  Thomas  &  Coombe,  7  L.  N.  77.  S.  C.  R. 
1883. 

89.  Where  a  fire  had  occurred  in  leased 
premises  and  the  lessee  brought  action  to 
resiliate  the  lease  on  account  of  thoircondition. 
Held,  dismissing  the  action,  that  a  clause 
in  the  lease  stipulating  that  the  lessee  shall 
deliver  up  the  said  premises  at  the  expiration 
of  the  said  lease  in  as  good  order  as  the  same 
shall  be  found  in  at  the  commencement  of 
the  present  lease,  reasonable  wear  and  tear 
and  accidents  by  fire  excepted,  it  is  not  a 
waiver  on  the  part  of  the  lessor  (1)  of  the  pre- 
sumption established  by  Art.  1G29,  C.  C.  but 
merely  expresses  the  provision  of  Art  1632, 
C.  C.  (2)  DeSola  &  Stephens,  7  L.  N.  172,  S.  C. 
1884. 

90.  Where  lessee  insolvent Revision  of  a 

judgment  settling  the  amount  of  the  claim  of 
a,  landlord  against  the  insolvent  estate  of  his 
tenant.  The  judgment  complained  of  allowed 
one  year's  rent  under  a  six  year's  unexpired 
lease.  By  the  lease  the  tenant  had  »  right  to 
terminate  in  May  1880,  by  giving  six  month's 
notice.  The  year  allowed  by  the  judgnjent 
just  went  to  the  J  st  May,  1 880,  and  the  credit- 
ors had  terminated  the  lease  in  May,  1879, 
str.ce  which  time  the  lessor  had  had 
possession.  Judgment  confirmed.  Stafford  & 
Joseph,  4  L.  N.  51,  S.  C.  R.  1881. 

XIV.  Rights  of  sub-lessee. 

91.  The  plaintiffs  and  defendant  had  agreed 
about  the  3Uth  June,  1882,  to  resiliate  the 
lease  between  them,  in  consequence  of  a  fire 
which  had  destroyed  in  great  part  the  pre- 
mises leased. —  Held  that  defendants  were 
liable  for  the  full  rent  to  the  1st  August,  1882, 
;is  they  had  not  completely  vacated  the  pre- 
mises until  that  date  ;  there  being  no  claim 
for,  or  proof  of  the  value  of  any  diminution 
of  rent.  Penny  &  Montreal  Herald  Co.,  27 
L,  C.  J.  83,  S.  C.  1883. 

92.  But  that  defendant  had  done  all  in  its 
power  to  give  plaintiff  possession  of  the  por- 
tion of  premises  sublet  to  C. ;  for  although  C. 
was  quite  willing  to  remain  in  possession,  not- 
withstanding the  fire,  to  the  end  of  his  leasu, 
the  plaintiffs  had  a  right  to  claim  the  resilia- 
tion  of  the  lease  and  sub-lease,  as  it  was  estab- 


(1)  When  loss  by  tire  oocms  iu  the  premises 
leased  there  is  a  legal  presumption  in  favor  of  t!ie 
lessor  that  it  was  caused  by  the  fault  of  the  lessee  or 
of  the  pei-son  for  whom  he  is  responsible  ;  and  unless 
he  proves  the  contrary  he  is  answerable  to  the  lessor 
for  such  loss.  1629  C.  C. 

(2)  If  a  statement  have  been  made  between  the 
lessor  and  lessee  of  the  condition  of  the  premises  the 
latter  is  obliged  to  restore  them  in  the  condition  in 
which  the  statement  shows  them  to  have  been  with 
the  exception  of  the  changes  caused  bv  age  or  irre- 
Bistible  force.  1032  C.  C. 


lished  that  the  premises  leased  formed  an 
establishment  extending  from  St.James  street 
to  Fortiiication  lane,  that  the  retention  of 
said  portion  by  C.  would  have  grave  inconve- 
nience to  plaintiffs,  and  thut  the  exigencies  of 
commerce  and  of  tenants  required  that  the 
property  should  be  entirely  rebuilt,  and  that 
the  new  building  should  extend  from  .St.James 
street  to  Fortification  lane.  And  that,  under 
the  circumstances,  C.  's  right  to  any  damage 
he  may  suffer  by  the  resiliation  should  be 
reserved  to  him.  lb. 

93.  That  the  default  of  defendant  to  pay 
rent  was  owing  to  the  uncertainty  existing 
as  to  its  amount  and  to  the  retention  of  part 
of  the  premises  by  C,  and  that  the  lease 
consequently  should  not  be  resiliated  for  non 
payment  of  rent.  lb. 

94.  That  the  action  en  garantie  was,  under 
the  circumstances,  unfounded.  lb. 

95.  But  in  another  case  to  resiliate  the  sub- 
lease, arising  out  of  the  same  facts — Held  that 
the  sub-lessee  could  not  be  disturbed.  11  R. 
L.  605,  .S.  C.  1882. 

XV.    Sl'B-I.EASE. 

96.  Le  demandeur  avait  lou6  une  maison  au 
defendeur,  et  ce  dernier,  quoiquo  la  chose  lui 
fut  prohibee  par  son  bail,  avait  sous-loue 
une  partie  de  cette  maison  a  I'opposante. 
Sur  une  saisio-gagerie  par  le  demandeur,  tous 
les  meubles  de  I'opposante  furont  saisis 
conime  gamissant  les  premisses.  Mais,  cette 
derniere  fit  une  opposition  reclamant  les 
meubles  declares  non  saisissables  par  Tarticle 
556  C.  P.  C.  Sur  contestation  de  I'opposition, 
la  Cour  a  maintenu  les  pretentions  de  I'oppo- 
sante, et  main  levee  fut  accordee  de  la  saisie 
quant  aux  dits  effets  insaisissables.  Le  surplus 
de  I'opposition  fut  renvoyee,  chaque  partie 
payant  ses  frais.  Jones  &  Albert,  7  L.  N.  277, 
S.  C.  1877. 

97.  A  clause  in  a  deed  of  lease,  prohibiting 
sub-letting  without  the  consent  in  writing  of 
the  lessor,  and  his  approval  of  the  sub-tenant, 
is  not  so  absolute  that  the  lessor  may  refuse  to 
accept  of  any  sub-tenant  offered,  and,  conse- 
quently, the  lessee  may  cede  all  rights  under 
the  lease  to  a  person  proved  to  be  as  accept- 

"' 6  a  person  as  the  lessee,  notwithstanding 
tne  refusal  of  the  lessor  to  accept  of  such 
sub-tenant.  David  &  Ritcher,  27.  L,  C.  J.  31.S, 
&  12  R.  L.  98,  S.  C.  1882. 

98.  Where  the  Society  du  journal  Le  Nou- 
veau-Monde,  sold  all  their  plant  including 
the  lease  of  the  premises  occupied  by  them 
to  '^he  respondent,  and  the  respondant  a  few 
days  afterwards  transferred  all  his  rights  in 
them  to  appellant  who  occupied  the  same 
for  years  thereunder,  and  then  refused  to 
pay  the  rent — Held,  dismissing  all  his  pleas. 
Ouimef  S  Desjardins.  1  Q.  B.  R.  58,  Q.  B. 
1880. 

99.  Notwithstanding  a  stipulation  in  a  lease 
that  the  lessee  of  Ian  I  on  shares  shall  not 
sv.blet  without  the  consent  in  writing  of  the 
lessor,  the  tacit  acquiesoenoe  of  the  lessor  in 
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asub-ieaseisagooddefence  to  an  action  of  | 
^ectuient  based  on  the  fact  of  such  sub-lease  I 
wthout  consent  of  the  lessor;  more  especi 

before  the  acuon  was  brought,  and  the  lessor 
had  profited  by  the  sublease.'  BissmmeVtl 
OuiTin,  7  L.  N.  368,  C.  C.  1884.    *  *'^"""-*  * 

XVI.   TlUNSPEK  OF  LEASE. 

v^^^'T^^^'T  "'?  ^""^^^^  ""^er  a  lease  for  29 
years  transferred  ill  his  rights  and  obliga 
tK,ns  thereunder  to  another  with  the  consent 
of  the  lessor  H'ld  that  this  did  not  rel  eve 
cZl-  '^'l^'^bility.  Crmt  Fancier  FraZ 
Canadieti  &  Young,  9  Q.  L.  R.  317,  S.  C.  1883 

XVir.  Waiver  of  exemption  fkom  seizure. 
,   101.  Le  9  Mars    1876,   le   demandeur  fit 

biens  de  a  defenderesse,  mSme  ceux  declares 
.nsa,s.,,ablesparla  loi, 'sur  le  princje  que 
par  le  bai  passe  entre  les  parties,  la  def'en 
deresse  s'etait  departie  de  I'exei^ption  de 
sa  sie  que  lu.  accordait  la  loi  sur  certains  de 
ses  meubles.    La  defenderesse    plaida  qde 
ce  te  renonciat  on  etait  iUegale  et  immorale! 
qn  elle  avait  ete  forcee  d'y  cousentir,  ne  pou- 
vant  trouver  a  cette  epoque  d'autre  lo^is 
qu'elle  exposait  la  defenderesse  et  sa  famUle 
Tef nho'  '^P -'^'^  a.^'^rigueurs  de.  saisoSns 
es  choses  necessa.res  a  la  vie.  La  Cour  main' 
t  ent  les  pretentions  de  la  demanderesse 

SZ*  *?"  ''"'y  ""'*''  "^"  d'odieux  comme 
d  enlever  a  une  pauvre  malheureuse  pendant 
nos  ngoureux  hivers,  le  seul  lit  oii  rejose  "a 
famille  et  ur  seul  poele  qui  rechauffe TmaT 
son  JJfrtrow  &  Deslanrters,  7  L.  N.  278,  CO 
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L  Joint  and  several  m«  OBLIGATIONS 

children:"""'  ™  ^"""""^  ^^«-"  »" 

VANt!^''  "^''""*'  *"  MASTER  AND  8ER. 

IV.  Op  shareholders  see  COMPANIES 

V.  Of  tenants  see  LESSOR  AND  LESSEE. 


LIBEL. 

1.  AOAINST  CANDIDATE  AT  ELECTION. 
n.  By  NEWSPAPER. 

in.  Compensation  op  Injury. 

IV.  Damages  for. 

V.  Delay  to  plead  in  action  for. 
V  .  Evidence  in  Criminal  Cases. 
vn.  In  pleadings. 

VIII.   JUKISDICTION  IN  ACTIONS  FOR 

^.  New  trial  granted  ::,  case  of. 

A.  Fresi    'PTION  op. 

XI   Previlkoed  communications. 

vJtV  ^?0PPfiSS^0NAL  PRIVILEGE. 

Alll.  Reconciliation. 
XIV.  Slander. 

Justification  of. 

I.  Against  candidate  at  election. 


LETTER  OF  ATTORNE  i-See  LAW- 
YER'S LETTERS. 


LETTERS  PATENT_5ee   PATENTS. 

T.  Of  Crown  Land.s  set  aside  for  fraud. 

ni,;^f ;,/•"  ^  *f  ®  P^"'^'"^  before  the  Court  at 
Chicoutimi,  the  Attorney  General  of  the  Pro- 
f'llfit.f  ^"''''?°  intervened  and  prayed  that 
the  letters  patent  granting  the  lands  in  dis- 
pute be  cancelled  for  fraud  and  error.  Held 
that  It  18  the  duty  of  a  person  claiming  letters 
patent  of  crown  lands  to  communicate  every- 
thing  wh>ch  may  etiect  his  right  to  receive 
them  and  If  he  does  not  do  so  the  letters 
patent  will  be  set  aside,  even  if  he  has  don' 
so  somctimo  previously  but  has  neglected  to 
call  the  attentions  of  the  officers  to  the  facts 

88*q'  B  ISsT""       "**""'  **  ^'"■*""  ^  ^'  ^'  ^• 


103.  The  plauuifi  was  a  candidate  at  a  late 
election  of  a  member  for  the  ledslatur^ 
Assembly  of  Quebec,  and  he  suedThe  do 
fendant,  the  proprietor  of  a  newspaper  pu- 
bhshed  at  Levis  where  the  election  was 
being  held,  for  damages  for  defamato?r  libeT 
n  stating  m  his  newspaper  during  th^  elee 
fm™  ^"'"P^'gnanarticle  which  he  had  copied 
from  another    paper,  and  in  which    it  wl, 

Portnlff^l  P'"'""?  ^f  "°'  ^  candidate  a 
Portneuf,  because  he  had    made  so    manv 

nre'vT'  *^'';^  ^^  "a?u*  ^''^''^^  ^is  bills  a^the 
previous  election.  The  statement  not  having 
been  proved  was  held  to  be  libellous  and  «50 

ri.&.t7.:i882^'"-«'^^---« 

n.  By  newspaper. 

r.i?*;  -^'fu^  '^""^''^  damages  allowed  for  a 
tn^l  /"  -A^  newspaper  of  defendant  tending 
to  cast  ridicule  upon  the  plaintiff  an  advo 


III.  Compensation  of  injury. 

'vJhfi  "^i"''?  for  damages  laid  at  $5,000  fbr 
verbal  slander  by  the  defendant  of  and  coii- 
cerning  the  plainUff  and  the  plaintiffs  wTfe. 
rhe  plea  denied  the  slander,  and  set  up  in 

nlpiTtTff'" '^-J-mtttory  words  used  by  the 

plan  Iff  concerning  the  defendant.  OnV-roof 
that  the  words  u,ed  by  plaintiff  were  as  bad 

Couhi  &  Lefebvre.  7.  L,  N.  Ill,  8.  C,  1884. 
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3TER  AND  SER- 


IV.  DAMAOEa  FOR. 

106.  Whero  tho  defemlant,  in  a  letter 
which  he  sent  to  tlio  Mayor  ol'  Montroal  ami 
others,  imputed  to  tho  plaintiff,  a  public  ac- 
countant, fraud,  negligence  and  nicapacity 
in  the  making  of  a  certain  balance  sheet  ol 
the  estate  bequeathed  by  one  Fraser  for  the 
purposes  of  a  public  library,  and  in  the  audi 
ting  of  the  books  of  the  said  estate,  and  no 
proof  was  made  of  the  truth  of  the  imputa- 
tions, the  defendant  was  held  liable,  and  *oU 
imU  full  costs  of  action  awarded.  Eoana  & 
Fraser,  4  L.  N.  51,  S.  C.  R.  1881. 

107.  Whero  tho  defenitant  had,  some  two 
years  previously  in  the  privacy  of  tho  plain- 
tilt's  family,  with  whom  h-j  was  intimate, 
called  plaintiff  une  putain  which  had  been 
repeated  to  some  two  or  throe  others  during 
that  tune,  *50  damages  and  costs  in  the 
Superior  Court  were  allowed  piaintiiF  being 
an  unmarried  female  of  good  character  as 
admitted  by  plea.  Venis  d-  TliiurSl,  i)  L.  "S. 
Iti3,  8.  0.  &  21,  h.  C.  J.  12,  S.  (J.  R.  1882. 

108.  The  plaiiuitt''  a  French  Roman  Catho- 
lic, on  the  eve  of  an  election  in  which  he  was 
a  candidate  was  falsely  charged  in  the  defend- 
ants newspaper  with  being  a  freemason. 
The  charge  was  calculated  to  injure  and  did 
injure  the  plaintiff' s  candidatui  e.  Held  that 
he  was  entitled  to  damages  and  !|)40o  allowed. 
Lareau  &  La  Minerve,  6  L.  X.  lutj  &  Zl  L.  C. 
J.  337,  S.  C.  1883. 

V.  Delay  to  plead  in  actio.v  for. 

109.  Le  defendeur,  dans  uno  action  contre 
line  dame  i).,  aurait  accuse  le  deman 
deur  d'avoir  conspire  avec  cette  dite  dame 
D.  dont  il  etait  le  notaire,  pour  fairo  signer  au 
dit  defendeui  ceriains  actes,  dans  le  but  de 
priver  ce  dernier  d'une  partie  notable  des 
biens  qui  lui  revenait  de  la  succession  de  son 
pere.  Le  demandeur  se  plaint  de  ces  accusa- 
tions, et  allegue  qu'elles  ont  eto  declarees 
fausses  par  uu  jugement  de  la  Cour  Superieure 
qui  a  deboute  faction  du  dit  defendeur  contre 
U.  Apres  le  retour  de  Faction,  le  defendeur 
fit  m'  tion,  qu'attendu  que  le  dit  jugement 
auquel  rSfeve  la  declaration,  a  ete  porte  en 
appel  oil  la  dite  cause  de  F.  vs.  D.  est  encore 
pendante,  il  demande  que  le  delai  pour  plaider 
en  la  presente  cause  soit  prolonge  jus(iu'au 
troisieme  jour  incluaivement  apres  la  loddi- 
tion  du  jugement  en  Cour  d' Appel  de  la  dite 
cause  de  V,  vs.  D.  Motion  accordee.  Main- 
nlle  <fe   Young,  a  L.  N.  378,  S.  C.  1882. 

VI.  Evidence  of  in  crlminal  oases. 

110.  In  a  cruninal  trial  against  a  newspaper 
man  for  \ihii\~HeLd  that  it  was  essentially 
necessary  that  the  prosecution  should  have 
proved  that  the  defendant  wa«,  on  the  22nd 
June,  1882,  the  date  of  the  publication  of  the 
libel,  either  the  proprietor  of  the  paper  or  the 
publisher  of  the  article  complained  of.  Regina 
&  Stllari,  6  L.  N.  197,  Q.  B.  1883. 


VII.  In  plbadinos. 


111.  Statements  in  pleadings  relating  to  the 
matter.'^  in  litigation  aro  libellous  only  if  not 
proved,  or  if  they  go  beyond  what  is  neces- 
sary to  the  decision  of  the  Court.  Hall  tS;  Le 
Maire  de  Montrial,  27  L,  C.  J.  129,  l^.  B  1883. 

112.  In  an  action  of  damages  for  a  Ubel  in 
pleadings — Held,  on  demurrer,  that  an  action 
of  damages  founded  on  defamatory  statements 
contained  in  a  plea,  may  be  instituted  before 
the  termination  of  the  suit  in  which  tho  plea 
inquestion  wasliled.(lj  Hodgson  tfc  LaBanque 
dlhckelaga,  7  L.  N.  353,  &  M.  L.  R.  1,  8.  C. 
15,  .S.  C.  1884. 

113.  Pleadings  containing  defamatory  state- 
ments respecting  a  party  to  the  case,  are  pri- 
vileged only  when  tho  allegations  aro  perti- 
nent to  the  issue,  and  when  Hied  in  good  faith 
'or  the  purpose  of  legitimate  defense.  lb . 

XIII.  .lURtSDIOTION  IN  action  POK. 

114.  Where  an  action  is  brought  in  the  dis- 
trict of  Montreal  for  libel  in  another  district, 
and  the  defendant  excepts  to  the  jurisdiction, 
the  plaintiff  will  not  bo  allowed  to  amend  by 
alleging  publication  in  the  district  of  Mon- 
treal. Seaical  &  La  Cie.  d'  Imprimerie  de 
Quebec,  4  L.  N.  414,  Q.  B.  1881. 

IX.  New  trial  oranted  in  case  of. 

1 15.  On  a  motion  for  a  now  trial,  the  ver- 
dict having  dismissed  the  action  on  the 
ground  that  the  ilofendants  had  obtained 
their  information  in  good  faith  from  the 
records  of  tho  Police  Court,  it  was  found  that 
the  verdict  was  in  consequence  of  misdirec- 
tion by  the  judge,  and  a  new  trial  granted. 
Montague  &  Gazelte  Printing  Co.,  5  L.  N.  173, 
S.  C.  R.  1882. 

X.  Prescription  of. 

116.  Tho  prescription  of  one  year  as  to  libel 
contained  in  a  pleading  runs  only  from  the 
date  of  the  final  judgment.  Hall  &  the  Mayor 
of  Montreal,  0  L.  N.  155.  &  27  L.  C.  .J.  129,  Q. 
B.  1883. 


XI.  Pkivileoed  communications. 

117.  The  plaintiff*  was  a  domestic  servant 
in  the  defendant's  employ,  and  sued  her 
master  for  damages  for  slander,  in  falsely 
stating  that  she  had  stolen  effects  belonging 
to  him,  and  carried  thorn  away  with  her  when 
she  left.  She  also  alleged  that  he  employed 
detectives  and  seai'ch«d  her  trunks,  and  sub- 
sequently, when  she  had  obtained  another 
situation,  repeated  the  slanders,  and  madu 
her  lose  it.  The  evidence  was  that  he  admitted 
suspecting  her  and  speaking  to  herself  pri- 
vately about  it,  and  also  that  he  had  stated 


(1)  In  appMl, 
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Ryland,  5  L.  N.  29J,  S.  C.  1882.  '""'^""^''^  *^ 

cipalite  des  montan        1?,?  -i  *'/"''  '*  '"""'■ 

i^.-;  ^^^'J?  ^*'*  reasonable  cause  for  so 
.loing,andthe  wonls  were  mthin  the  uLits 
of  a  privileged  communication.  CtouS-l\ 
Blackburn,  5  L.  N.  420,  Q.  B.  1882.  ^\ 

118.  A  statement  made  by  the  honomrv 

h^nfJ^"^"''*^^  '^  benevolent  instirut^Cnt^ 
the  managing  Committee,  respecting  an  em 

^R.M.''g:'67fIlr■ ''*''■  ^'»'*«' 

120.  A  report  made  by  a  foreman  in  fi,» 
nS/  ^'^  •^"'^•'  '^'^•^  ^ithouT  ma"ice,  ^es 
men  to  ^/h-\^''  g^ng,  which  caused  the 
men  to  be  discharged,  s  a  privilecpd  Pnrt. 
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claimed-  "r.  ^'^''••eupon  defendant  ox- 

Claimed  .  "Ce  gj/e  po„j  (^j-^g,  ;^       .  "* 

Sing  SootLaS""  J.z'; thS'  -  '^^'f""' 
lies  agafnst  anTd^Selofwo.Knokenr 
fere  t5Km^^«f  ''' !i!'  P^o\tSl'^^j 

XIII,  Eeconciuation. 

cii2o.f!S'r^ts^si^srr  "'"''«"• 
[.t^.rr^'''^  '«"'-Sit'  if 'not  MS 

dll  «H  *"''  «°°>Pl'*i"'^d  of  are  atrocious  and 
fe  y//  "PPr""y  ^y  persistent  malice 
1882 "^        ^•'«"'"'«<'e>  5  L.   N.  419.  Qb; 

XIV.  Slandkk. 


XII.  Professional  Privilege. 


121.  On  the  6th  October,  1882,  the  defen 
dant,  a  member  of  the  Montreal  Rpr» 
engaged  before  the  Recorde?SL  defence 
of  a  woman  charged  with  keeping  a  house  of 
.11-fame.    The  plaintiff  was  the  princSwit 
ness  for  the  prosecution.    Before  tfie  trial 
came  on  defendant,  was  informed  that  plan 
tiff  was  circulating  a  statement  to  the  effec 
that  the  accused  had  admitted  her  guilt  to 
hmi.    Enterteining   some  doubt  as  to  the 
correctness  of  ths  statement  d«ffln7io»,; 
munica^d  with  his  cl™wh?SSSicaTv 
demed  the  report,  and  added.    « 1  f  the  S 
-: — r-  "7;"  ^  '' atcuicnc  on  oath  he  will 
be  perjuring  himself,  and  I  authorize  you  to 

Court.    Ihe  case  came  on  for  trial,  and  plain- 


'  fJ:t  •'«'¥^«'«''n  0/— Plaintiff  was  a  school 
teacher  and  organist  in  the  parish  of  St  La 
zare.  bhe  brought  an  action  for  |399  damages 
alleging  that  the  defendant  had  pubhdy  de' 
nounced  her  by  several  names  imply  ng  that 
she  was  a  woman  of  immoral  characte?^  tha 

muoh  ?uP?'V'"^  damaged  her  charac'ter  so 
^ch  that  she  was  obliged   to  resign  her 
offices  of  school  teacher  and  organist-  tha 
teaching  washer  sole  means  of  suCs  ance 
&o.  The  defendant  pleaded  that  the  p  aS 
had  resigned  her  situation   before  he  "a  d 
cu&^'  that  injurious  reports  were'nci 
culation  respecting  her;  that  the  chairman 
of  the  School  Board  called  upon  her  for  an 
explanation  ;  and  that  she  preferred  to  re'ign 

people  were  discussing  these  events,  which 
had  given  rise  to  some  excitement  in  the 
parish,  and  the  defendant  who  was  present 
joined  m  the  conversation.    Another  peraon 
fnT«^T-'^*-ff''°°§  ^r«"*««  ^ith  reference 
sfde     T^hf'^r'^'  f""^  the  defendant  took  his 
If!;^     f  ^°,T  "^^  °^  °P'"'on  that  the 
defendant  could  not  excuse  himself  by  saying 
that  other  people  had  made  similar  charge! 
against  the  plaintiff    The  injurious  exmls 
sions  used  by  the  defendant  were  proved,  and 
the  plaintiff  would  have  judgment  for  4100 
damages,  with  costs  of  an  action  for  that  sum 

nl'.inHff  ?A^   ^'°'18^*  ^"^  too  HlUCh,  the 

plaintiff  would  be  condemned  to  pay  the  dif- 
forence  of  costs  of  contestation  of  the  action 
as  brought  over  those  of  an  action  for  $100. 
Garean  <f  Montpellier,  S.  C,  1882. 
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I.  Alt  amending  Q.  4445.  Vict.  C.\p  4 ;  and 
Q.  45  Vict.  Cap  9. 

II.  Act  ooncernino  ul'ties  under  SeeQ.  46. 
VioT.  Cap  5. 

III.  Act  suspending  tub  opehation  of  the 
license  act,  1883.  C.  48-49.  Vict.  Cap.  73. 

IV.  Action  for  sbi lino  to  habitual  urun- 

ICAR03. 

V.  Canada  Temperance  Act  amended.  C. 
47.  Vict.  Cap  31. 

VI.  Cider. 

VII.  Constitutionality  qv. 

VIII.  Conviction  under. 

IX.  Dominion  Act  respecting  C.  4t)  Vic. 
Cap  30. 

X.  Habitual  drunkards. 

XI.  Jurisdiction  of  Recorder's  Court. 
Xli.  License  Act  or    1883  amended  C.  47. 

Vict.  Cap  32. 

XIII.  License  in  cities. 

XIV.  Penalty  under. 

XV.  Power  op  Commissioner  to  refuse  li- 
cense. 

XVI.  Power  to  license. 

XVII.  Prosfcution  under. 

XVIII.  Revocation  of  license. 

XIX.  Right  of  Local  Legislature  concern- 
ing See  LEGISLATIVE  AUTHORITY. 

XX.  Storage  of  gun  powdkk. 
XXL  Summons. 

XXII.  Tavern  signs. 
XXIIL  Validity  of  act. 
XXIV.  Violation  op  act. 

IV.  Action  for  selling  to  habitual  drunk- 
ards after  notice, 

124.  In  an  action  against  a  hotel  keeper 
for  having  sold  liquor  to  the  husband  of 
plaintiff,  after  notice,  in  violation  of  sections 
96,  97  and  98  of  the  Licence  Act  of  1878. 
JugS: — Que  la  designation  du  defendeur 
comme  hotelier,  dans  le  bref  de  sommation, 
est  suffisante  aux  termes  du  par,  4  de  la  lere 
section  de  I'acte  des  licences  de  1878,  Cay  to- 
netie  &  Girard,  7  L.  N.  383  &  M,  L,  R.  I  S.  C. 
117,  1884. 

125.  Et  que  la  section  95  du  dit  acte  s'ap- 
plique  non  seulement  aux  pereonnes  licen- 
ciees  pour  la  vente  des  boissons  enivrantes, 
mais  aussi  a  celles  qui  en  vendent  habituelle- 
ment  sans  licence.  lb. 

126.  Que  Taction  autorisee  par  les  sections 
96,  97j  98  du  dit  acte,  est  une  action  en  in 
demnite  d'un  caractdre  purement  civil,  et 
est  soumise  aux  regies  ordinaires  de  la  pro- 
cedure, lb. 

127.  Et  que  cette  action  peut  etre  indis 
tinctivement  soumise  a  la  Cour  ou  k  un  jury 
au  choix  acs  parties.  Ih. 

128.  Et  que  le  demandeur  doit  all^guer  et 
prouver  que  le  defendeur  savait,  au  moment 
de  la  vente,  que  la  personne  a  laquelle  il 
avait  vendu  etait  la  personne  d6sign6e  dans 
I'avis  qu'il  a  re9u.  lb. 
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VI.  ClDEB. 


129.  Petitioner  was  convicted  of  selling 
liquor  without  licence.  It  was  pretended  that 
the  liquor  sold  was  a  more  imitation  of  cider, 
free  from  any  intoxicating  principle.  Cider 
is  enumerated  in  the  licence  act  among  in- 
toxicating liquors  and  the  preparation  in 
question,  did  in  fact  contain  over  two  per 
cent  of  alcohol.  Conviction  hold  good.  Noel 
Exp.  6  L.  X.  150,  S.  C.  1883. 

VII.  Constitutionality  of. 

130.  The  Licence  Act  of  Quebec  42-43  Vic. 
Cap.  4  is  constitutional.  Poulin  Jc  Corpora- 
tion of  Quebec,  7  Q.  L.  R.  337,  Q.  B.  1881. 

VIII.  Conviction  under. 

131.  Petition  for  a  writ  of  prohibition  against 
a  conviction  of  the  petitioner  by  the  Judge  of 
Sessions  for  having  sold  liquor  without  a 
license.  The  conviction  was  founded  on  a 
complaint  that — "  B.  C,  d  la  cite  de  Quibec. 
"  dans  la  maison  et  les  premisses  Id  situfes  et 
"  occupies  par  le  dit  B.  C,  savoir :  Le  vingt- 
"  cinquiime  jour  de  mars  dernier,  en  different 
"  temps  avant  et  depuis,  dans  lea  nix  mois  der 
"  ni&rement  6couies,  vendu  en  detail,  en  quan- 
"  tite  moindre  que  trois  gallons  d  lafoiset 
"  moindre  qu'une  douzaine  de  bouteilles  de 
"  trois  demiardt  chacune  d  lafois,  certaines 
"  boissons  enivrantes  savoir :  du  'whiskey^  sans 
"  avoir  la  license  requisepar  les  statuts  en  tels 
"  cas  fails  et  pourvus,et  cecontr  air  ement  aux 
"  dits  statuts."  The  samo  complaint  was 
repeated  nine  times  with  the  difference 
merely  of  a  different  liquor  each  time  and 
each  time  concluded  with  the  statement  that 
the  said  B.  B.  was  liable  to  a  penalty  of  $75  for 
each  of  the  different  offenses.  The  petitioner 
pretended  that  this  ascribed  to  the  magistrate 
a  jurisdiction  beyond  $100  which  by  the  sta- 
tute he  did  not  possess  and  also  that  it  set 
out  nine  different  offenses  in  the  same  infor- 
mation and  complaint Held  that  the  repeti- 
tion comprised  only  one  charge  and  one  con- 
viction, and  there  was  consequently  no  excess 
of  jurisdiction.  CotS  &  Chauveav,  7  Q.  L.  R. 
258,  S.C.  1880(1). 

132.  A  conviction  rendered  by  a  district 
magistrate  for  selling  liquors  without  license, 
condemning  defendant  to  pay  a  penalty  of 
S75,  and  in  default  of  paying  to  be  imprisoned 
for  three  months  is  legal,  and  the  execution 
of  the  sentence  will  not  be  hindered  by  pro- 
hibition. Cote&  Paradis,  11  R.L.  1,Q.B.  1881. 

X.  Habitual  drunkards. 

Her  Majesty,  by  and  with  the  advice  aud  consent 
of  the  Lef^slature  of  Quebec,  enacts  as  follows ; 
The  foUowiug  {wragraph  is  added  to  article  96  of 


(1)  Confirmed  in  appeal. 
1881. 


1  Q.  B.  R.  376,  Q.  B. 


•' 


45»  UCENSE  LAW. 

"The  yuohffc  License  law  of  1878  "     " A„,i 
person,  whether  a  minor  or  of  tlio  n™  J'"' .'■•v.eiy 

.        XI.  JURI^DIOTIO.V  OJ.-  RKOORDEK  LNUKK. 

133.  In  a  proceeding  against   the  Petition 

fe^h^teit^^rwr-si^LK^^^^ 

that  even  if  the  license  law  did  no  su  JtaiS  o 
demand  for  revocation  of  license,  tirKecoIl 
or,   nevertheless,  has  jurisdiction  to  trvi' 
yase  and  the  defendant's  remedy  was  hy  ce, 
horarz.    Hogan  Exp.  6  L.  N.  317,  lc,mi 
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council   has  a  discretion  to  refuse  to  Pn»,fi« 
the  certificate  if  it  sees  fit     <?«.«?/  2  f?"5,"" 

XVI.  Power  to  uce.vsh. 
„i,''l"'  '^,P?werto  license   u.-der   th,,  cit 

XVII.    I'ROStCCTIONS  U.VDER. 


XIII.    LlCENaE,S  IN  CITIKS. 

134.  The  respondent  in  two 


pequirod  Ihe  appelant,  In.po'clo/oni'coS 

XIV.  Penalty  under. 

135.  Under  the  Quebec  Licensn  ro„.    fu 

ObSI'   ^"'"^'^  *"'  COMMISSIONERS  TO  REFUSE  LI- 


1 87^(37  Vic  •■  Can  ^fT'  f}"^"^''"^" ^  Act  of 
secut  ons  for'nff^      '  ^'"'-  "'-  ""''""s  <"•  pro- 

incUvidual,  and-^'e^ontclt        1^^  ff^ 

I'icil&.^rbTiinn^rhe'L^"''^^" "'' 

vat^^ividual.     a-^S-lSK 

XVI 11.  Revocation  OP  License. 

within    his    lowers  in   ,n    j^^^g'^trate  waa 
Exp.,  6  L.  N.^395!  S  C.,  mt""^-     ^^°^*-««" 


XX.  Storage  op  Upnpowder, 


Sc     f-^^i       ®'^'=?0''s,  resident  within  the 
hmits  of  the  municipality,  that  he  had    ! 

changed  since  the  case  of  Prwiu  *%    f 
in  1874.    It  was  there  hew  ^ha/thefhe'nt 
cense  commissioners  at  Montreal  we™  n-Vf' 

.  ected.  The  law  does  not  seem  to  be  chaLa^ 
m  this  respect  and  I  am  of  opinion  Sat  ?he 


or  othtr  explosives  Lnurfrftn  1,  "'!f  -"^  gunpowder 
therefore,  l?er  M^" Jst}!'byVnd  ^^rth^  ^'^'^'-'Sj 
«.ns^„t  of  the    l^^AuV^f^tKlSst 

withstanding '^SvIawTri"  .''^''"""1  '"^^  °o'- 
XXI.  Summons. 


wflQ    nnf"  ■ ;,;; "  \  ,  •'^I'^nuain;  pleaaea  that  he 
was   not  regularly  summoned  because  thf. 

"vo  justices  of  the  Peace,  while  it  did  noi 
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''  HochHaga.    4. 
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appear  by  the  signature  of  tho  magistrate 
that  he  had  the  jurisdiction  of  two  Justices. 
Held,  that  the  signature  was  in  every  respect 
sufficient.  La  Corporation  de  St.  Raymond 
V.  Savary,  7  Q.  L.  K.  318,  8.  P.,  1881. 

XXII.  Tavkr.v  sioN.x. 

142.  When  a  tavern  kenper  lias  a  licence 
to  sell  spirituous  liquors  and  afterwards 
changes  his  licence  to  one  for  a  temperance 
hotel  only,  and  uses  the  same  sign  but  with- 
out the  words  licence  to  sell  spirituous  li- 
quors, he  cannot  be  held  liable  for  a  violation 
of  the  provisions  of  tho  Licence  Act,  41  Vic. 
(Jh.  3,  B.  78.  (1)  Cripeau  &  Loiseau,  12  H.  L. 
139,  C.  C.  1882. 

XXIII.  Vaudity  ok  Act. 

143.  On  a  prosecution  for  selling  liijuor 
without  license  in  contravention  of  the  Li- 
cense'Act  of  1878 Held  that  to  prevent  the 

sale  of  liquor  was  in  restraint  of  trade  and 
ultrd'vireg  of  the  Local  Legislature,  but  as  the 
defendant  had  not  first  put  the  Municipality 
and  Litcnse  Inspector  hi  default  to  grant 
him  a  license  that  he  was  liable  to  a  fine. 
DeSt-Aubin  it  Lafrauce,  8  Q.  L.  R.  190,  C.  C. 


XXIV.  Vioi,.\Tio\  OF  Act. 

144.  Where  a  licence  to  retail  spirituous 
liquors  was  granted  to  a  person  who  merely 
sold  liquor  a«  bar  keeper  for  another — Held 
that  there  was  not  a  violation  of  the  License 
Act,  and  that  the  owner  might  oppose  the 
seizure  of  his  goods  when  taken  in  ejectment 
under  a  judgment  against  the  licensee.  Citi- 
zens Insurance  Co  &  Warner,  6  L.  N.  54,  S.  C. 
1883. 


LICITATION  See  PARTITION. 

I,  Delay  to  contest  cahibr  db  charges. 

145.  Action  in  licitation.  In  accordance 
with  the  judgment,  the  immoveables  were  ad- 
vertised for  sale.     In  the  cahier  de  charges 


(1)  Any  person  not  being  the  holder  of  any  one  of 
the  licences  herein  above  mentioned  who  exhibits, 
causes  to  be  exhibited,  or  allows  the  exhibition  in  or 
any  purt  of  his  house  or  its  dependencies  of  any  sign, 
inscription,  painting  or  any  othtr  sign  whatsoever, 
of  a  nature  to  induce  the  public  or  travellers  to  be- 
Uevft  that  the  sale  of  intoxicating  liquors  is  author- 
ized therein  m  any  quantity,  and  that  he  is  the 
holder  of  a  license  to  that  effect,  is  liable  to  a  fine  of 
cwenty  dollars  for  eacii  contra veuliou.  The  same 
iwnalty  is  incurred  by  any  licensee,  who  by  anv  of 
the  means  mentioned  in  this  article,  seeks  to  induce 
the  public  or  travellers  to  believe  that  he  holds  a 
different  license  than  that  wliioh  has  been  granted 
to  him. 


one  of  tho  pioi)ertieH  was  advertised  to  hr> 
sold  subject  to  the  charges  contained  in 
the  ileed  of  donation  under  which  the 
plainviff'a  and  the  defendants  derived  their 
title.  One  P.,  to  whom  Iho  defendant  had 
given  several  mortgages  failed  to  file,  within 
the  delay  allowed  him,  an  opposition  setting 
forth  his  claim  and  without  in  any  way  refer-, 
ring  to  the  incumbrances  already  existing 
upon  it  and  created  by  the  deed  of  donation, 
produced  two  days  only  before  the  day  ap- 
pointed for  the  sale  an  intervention  con- 
testing the  secured  claims  mentioned  in  the 
cahier  de  charges.  Motion  to  reject  the  in- 
tervention as  too  late  granted  with  costs.  Sa- 
card  &  Savard.  8  Q.  L,  li.  287,  S.  C,  1881. 


LIEN  see  PRIVILEGE. 


JFK  INSURANCE  £e«  INSURANCE. 


LIQUIDATION. 

I.  Ok   nuu.uiNi!   societies   See  BUILDING 
SOCIETIES. 


LIQUIDATORS. 

I.  Action  to  set  aside  sale  by  See  BUILD- 
ING SOCIETIES. 

II.  Power  of  to  make  calls  See  COMPA- 
NIES, JOINT  STOCK. 


LIQUID  MEASURE  See  INSPECTION 
LAW. 

I.   COVVICTION    FOR   SELLING  See  LICENSE 
LAW. 


LOAN. 


Admission  of  liability. 
Prescription  of. 


I.  Admission  op  liability. 

146.  Where  A,  applied  to  B,  for  a  loan  and 
B,  accepted  a  draft  drawn  by  C,  which  A, 
subsequently  admitted  was  for  his  assistance 
and  he  paid  B,  part  of  the  amount  of  the 
draft  and  promised  to  pay  him  the  ba- 
lance, held  that  A,  was  liable  to  B,  for  such 
balance.  Ross  &  Vanneck.  4  L.  N.  316.  S.  C. 
1881. 

II.  Prescription  of. 

147.  An  action  for  the  recovery  of  a  loan. 


1 


1; 


5  '^'i 


i    , 


468    LOSS  AND  DAMAGE. 

not  of  a  commercinl  nature,  is  not  preHcribed 
by  five  years  and  where  r,' ban  or'^note  ha« 
^W.W^"'"  acknowle<igementof«uch  loan" 
«^hich  6on  or  note  is  prescribed,  the  action 
may  be  brought  on  the  loan,  but  the  6on  or 
iST  n",?'  '"'Admitted  as  prooiofit.  McdZ 
naldd!  Dillon.  6  L.  N.,  291,  S^  C,  &  07  Lc  T 
:il4,  &  388,  8.  C.  R.,  1883.  '  ^'  ^  -"^  "^  ^'-  ^-  ^^ 


LOAN  COMPANIES. 

1.    WlNUINO  UP  OK  WIIKN'  I.VSO/.VKNT.  net  C   4.') 


LUNATIC  ASYLUMS     4fi4 
LOTTERIES. 

I      I.  .\MK.vui.\u  Act  »««  C.  40  Vi...  (.'.vi-.  ;W. 

11.    I.KIJAI.ITV  (IF. 

A}^t^'  ^'"'"^''fl  action  was  to  have  avehicl- 
dohverod  to  h  m,  which  he  had  drawn  b  a 
bazaar  lottery  held  for  benevolent  objects 
rhe  question  as  to  the  legality  of  the  iXn' 
had  been  raised,  but  the  Court  would  follow 
tfc  v'^^i""*  ''°^"  ^y  t*^"  Court  of  AppeaHn 
the  Mcl^hane  case,  and  hold  that  the  que 
tion  of  legality  could  not  be  raised  by  the  de^ 
positary.     Mtrcias  vx.  Oervais.  S.  of  B  188'' 


LOCAL  LEGISLATUltE-.SVr 
LEGLSLATURE. 


WYER—See  LEASE,  LESSOK 
AND  LESSEE. 


LOCATEUES   ET  L0CATA11IES_6W 
LESSOR  AND  LESSEE. 


LOCATION  TICKETS. 

I.  Rights  itndeb  see  CROWN  LANDM. 


LOCUS  REGIT  ACTUM. 
I.  When  oovbens  see  LAW. 


LOSS  AM  DAMAG.-.,,  DAMAGES  I  J'IkIi^S^"  'TJ^rfSS. 


LUNATICS. 
I.    Maintenance  op  see  q.  45  Vic.  Cap.  18. 
JI.  Sanity  of  see  LUNATIC  AHYLUMS. 

LUNATIC  ASYLUMS. 

I.  A(!T  KEdPECTiNc;  see  Q.  48  Vic.  Cap.  34. 

II.  Trial  op  sanity  of  patients. 

149.  Oiia  peiuion  for  the  dischaive  of. 
?o!!nT*»,'rM""''   »^  ''    '»"»ti'-.  the    Com.' 

haTexamhi';  '«« "'°'!?^  ^^  Physicians  who 
naa  examined  the  patient  was  oonflictin<? 
mdm  particular  the  opinion   ofthe  phvl 

wTthr;':ftb«'iT  T^  "^«  '»«°«fl'c 

vnm  tti.t  ot  the  attending  phvsician.  SeM 
that  un  ier  the  circumstances  the  Cou-t  would 
order  an  examination  of  the  uatient  hv  , 
dismterested  party  before  pronoScfng  ut 
the  petition  for  dischar^o      p- "  ^  A"*^." 


LIJMS     4fi4 


'ii .,  Cm:  ;i(j. 
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467  MANDAMUS. 

MAGISTRATES. 

I.  Liability  op,  ^ 

II.  Mandamus  against  for  refusing  to  re- 
CEIVE  iNFORiiATioN  see  MANDAMUS 

III.  Powers  op. 

I.  LuBiLixy  OP. 

h,-Jo'^*u™'^-?^*™*?^''""g  "''thin  the  limits  of 
tus  authority  and  without  malice  is  not  liable 
o?v«n  !n  ""  of  trespass,  though  be  may  have 
f  T  M^^o^''''°i'^''"^J"^g°ient.  Boy  &  Page, 
5  L.  N.  32  and  27  L.  C.  J.  11,  S.  C.  R.  1881 


MARINE  INSURANCE.    468 

S^nnTw!?  "  ^"*  °^  mandamus  on  the 
^ound  that  the  wnt  was  not  signed  and  fur 
thermore  wm  made  returnable  on  a  day  dif- 
ferent from  that  directed  by  the  juge  when 
allowed.  Mandamus  set  aside  on  both  these 
grouncls     Audy&  les  Commissaires  <f  Ecot 

III,  Right  to. 


III.  Powers  op. 

2.  The  ,.  CO  magistrate  on  a  complaint  by 
the  revei-.e  inspector  for  selling  liquor 
without  licence  may  decide  on  the  w£ole 
?he  dfflWnr*^°"*  distinguishing  between 
nT«i«/     ["^u^""'^"  mentioned  in  the  com- 

&  L:,"     "  *¥?  T  "'^  "f  th«  «ai^e  nature 
Mohnari  exp.  6  L.  N.  395,  S.  C.  1883. 


"  MALICE  AFORETHOUGHT  " 

1.  Omission  of  words  from  indictment. 

wi'^?"  f  reserved  case,  it  appeared  that  the 

Twl  '-  '"''""'•^-  ^""^  "f  h'«  «^a'i°«  afore, 
thought'  were  omitted  in  the  averment  of 
the  intent,  ma  count  of  an  indictment  for 
TC^^^^f  '"*^  '"l"t.  to  murder.  Held,  that 
i«!  .n  ^"''''•1"'."?^'='^"*  ^"-^  that  the  offense 
fftLw  f'^'''}'^'^  >n  the  words  of  the  Statute. 
tCegma  &  Buhner,  .5  L.  N.  287,  Q.  B.    1881 


wifb  ThT""^  a  number  of  deeds  are  connected 
with  the  same  agreement  and  one  of  the  nai 

trken'bvTl  '"""''^  '}'  engagemenls  uil. 
I  taken  by  hun,  a  mandarrms  will  not  be  grant- 
ed to  compel  the  notary  to  complete  by  his 
signature  a  portion  of  the  deeds,  dthough  the 
said  deeds  have  been  signed  by' both  pf  S 

N.'32a's  of  isS*  ^'■'*'''"  ^  ''''^'"''  ^  ^'• 
7.  A  viandamus  wiU  not  lie  against  a  rail 
way  company,  to  compel  the  companv 
fulfil  a  statutory  obligation,  such  a    tCob 
gation  to  make  and  maintain  railway  cross 
mgson  the  petitioner's  property  under  the 
Quebec  Railway  Act,  there  being  the  remedy 

LTp'^^'F  ^t'''%  x^"*'"'  &  Montreal  i 
Sorel  Railway  Co.,  7  L.  N.  5,  S.  C,  R.,  1883. 

ISsil' J^ENr"''  """^"^  COMMISSIONNERS  TO 

Ho^bi  W^''/'*-°"  ^  •'^P'P^'  t'^®  corporation  of 
Hochela,ga  to  issue  a  license  to  sell  liquor  on 

hat^H^^^'f  *'  of  twentyfive  rate  pay^s  i^X 
that  the  law  had  not  been  changed  since 
Prwet&  Sexton  (1)  and  the  coundfhad  a 

Wr/'rr'' '"^"l^- *° '''^'^'''^  the  certificate 
l^mart  &  Corporation  of  the  village  of  Ho- 
crielaga,  4  L.  N.  255.  S,  C.,  1881.  "^ 


MANDAMUS. 


p-n.rd*''"^"'  Magistrate  for    refusing  to 

RECEIVE  information. 

II.  Formalities  in  writ  op. 

III.  Right  to. 

i8sS-L™r '''  ™^^  Commissioners  to 
OEIVE^'lZLrr'"  ^or  refusing  tore. 

4.  Plaintiff  took  a  mandamus  against  defen- 
dant, a  magistrate,  for  refusing  to  receive  an 
nformation  against  an  employee,  for  deser 
ion  and  to  issue  his  warrant.    It  appeared 
that  at  the  time  of  the  hearing  another  ma 

flov««\^''l'''""'*  '^  warrant  and    he  Z- 
goyee  had  been  convicted  and  condemned 

^dlt  muTf  hf/"  -^J^^*  '"^  the  mandamns 

re"t;  4rN.'l2(fs"c.:?881.''''"^"^  '^  ^*«'- 

II.  Formalities  in  writ  of 

S.  Exception  to  the  form  was  taken  by  the  j 


I  MANDAT— 5ee  AGENCY. 

MANITOBA. 

I.  Boundaries  op,  see  C.  44  Vic,  Cap.  14. 

MANUFACTORIES— 5fi«  FACTORIES 

MARCHANDE  PUBLIQUE, 

mIrrTed  women""  «-"—  -.  '« 


MARINE  INSURANCE  — 5er 
INSURANCE. 
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469         MARITIME  LAW. 

MARITAL  AUTHORITY— 6'ee 
MARRIAGE. 


MARITIME  LAW. 
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,  Cap.  14. 
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-See 


MARITIME  LAW. 

I.  <  .'oli.ision. 

II.  Contract  to  Tow. 

III.  Jurisdiction  OF  VioE-AuMiBAi.iTY  CmitT. 

IV.  Obstruction  of  Navigation. 

V.  Pilots. 

VI.  Pilota(;e. 

VII.  Salvage. 

I.  Collision. 

0.  Where  a  sailing  vossoi  on  the  port  tack 
was  overtaken  in  a  dense  fog  and  was  struck  in 
the  stern  by  a  steamship,  after  the  former 
had  complied  with  tlie  rule  prescribing  blasts 
from  her  fog  horn.— i/eZrf  that  the  sailing  vessel 
was  not  in  fault  for  not  showing  a  stern  light,  as 
the  steamship  could  not  be  seen  in  time  and 
that  the  speed  of  the  steamship  was  too  great, 
considering  the  log,  and  therefore  she  was 
solely  in  fault.  The  European,  iiire,  8  Q.  L.  R. 
72,  V.  A.  C,  1881. 

10.  Where  a  steamship  on  a  luurow  cliamiol 
on  Lake  St.Peter,  was  in  the  act  of  overtaking 
a  steam  tug,  and  the  tow  was  no  carelessly  navig- 
ated as  to  create  risk  of  collision,  and  one  of 

the  vessels  in  tow  collided  with  her Held, 

first  that  the  steamship  was  in  fault  for  not 
keeping  out  of  lier  way,  and  the  tow  to  have 
been  to  blame  for  not  keeping  her  course,  and 
the  damages  would  therefore  bo  equally 
divided.  Tlip  Fareivell.  8  Q.  L.  R.  87,  V.  A.  C., 
1882. 

II.  Where  a  sailing  vessel  deviated  from 
iier  course,  dontrary  to  the  sailing  rules,  and 
came  into  collision  with  a  steamer  which 
might  have  avoided  her,  each  held  tc  be  in 
fault  and  damages  divided.  The  "Manica'  in 
re,  8  Q.  L.  R.  379,  V.  A.  C.  1882. 

12.  And  where  a  steamer  is  charged  with 
having  omitted  to  do  something  which  ought 
to  have  been  done,  proof  of  three  things  is 
required : — First,  that  it  was  clearly  in  the 
power  of  the  steamer  to  have  done  the  things 
charged  to  have  been  omitted ;  secondly,  that 
if  done  it  would  in  all  probability  have  pre- 
vented the  collision  ;  and,  thirdly,  that  it  was 
such  an  act  as  would  have  occured  to  any 
officers  of  competent  skill  and  experience  in 
command  of  the  steamer.  lb. 

13.  Upon  the  liquidation  of  an  account  by 
registrar  and  merchants  in  a  case  of  collision 
for  damages  done  by  a  ship  to  a  wharf.  Held 
that  a  claim  for  consequential  damages  not 
asked  for  in  the  libel  nor  awarded  by  a  decree, 
cannot  be  oonsidered  by  the  registrar  and 
merchants,  and  that  if  it  had  been  such, 
damages  could  not  be  allowed  by  art.  1660 


(1)  of  the  Code  nor  by  the  maritime  law. 
Barcelona  The,  in  re,  -8  Q.  L.  R.  193,  V.  A.  C. 
1882. 

14.  Where  a  sailing  vessel  and  a  steamship 
were  meeting  nearly  "end  on"  and  the 
former  parted  while  the  latter  starboarded. 
Held  that  the  former  was  in  fault  for  not 
keeping  her  course  and  the  latter  for  not 
stopping  or  slackening  her  speed.  The  Bothal 
<t'  The  Nelson,  8  Q.  L.  R.  163,  V.  A.  C.  1882. 

15.  Where  two  ships  in  the  harbour  of 
Quebec  from  the  violence  of  the  wind  and 
force  of  the  tide,  were  accidentally  brought 
into  such  proximity  that  each  had  a  foul 
berth — Held  that  both  were  in  fault  for  not 
adopting  the  proper  course  to  relieve  them- 
selves i'rom  their  perilous  positions,  and 
thereby  avoid  a  collision.  Arran  The  in  re,  9 
Q.  L.  R.  278,  V.  A.  C,  1883. 

16.  Where  a  vessel  under  charter  was  in- 
,;ured  by  collision  caused  by  another  vessel, 
the  charter  i)arty  providing  that  in  case  ol 
da'.nago  the  liiring  should  cease  until  she 
could  be  repaired.  Held  that  an  action 
by  the  charterers  against  the  offending  shij) 
foi-  the  detention  would  not  lie.     Neftlesiror/h 

The  in  re  9  Q.  L.  R.  359,  V.  A.  C.  1883. 

17.  Where  negligence  was  charged 
against  a  tug  for  running  her  tow- 
aground  in  an  intri(;ate  channel  in  the 
St.  Lawrence  : — Held  that  the  accident  was 
owing  to  the  increased  danger  of  the  naviga- 
tion at  the  beginning  of  winter.  2.  That  the  im- 
mediate cause  was  tlioshuttingout  of  lights  and 
the  buoys  of  the  channel  being  invisible  ;  and 
that  the  tow  was  to  blame  for  navigating 
without  a  pilot.  Guelph  The  in  re  9  Q.  L.  R. 
58.  V.  A.  C,  1883. 

18.  Two  vessels  crossing,  one  on  the  stai'- 

board  and  the  other  on  the  port  tack Held 

that  the  latter  did  not  keep  a  proper  lookout 
and  the  fonner  did  not  keep  her  course;  but 
ported  hehn  too  late  to  avoid  a  collision. 
Sis/neThe  in  re  10  Q.  L.  R.  28,  V.  A.  C.  1884. 

19.  A  steamer  proceeding  at  easy  speed, 
on  a  thick  and  foggy  night  ran  down  a  schoo- 
nei'  lying  at  anchor  on  a  fishing  ground.  The 
latter  had  a  l)right  light  burning  and  a  fog 
horn  blowing,  and  at  sound  of  the  steamer's 
whistle,  some  minutes  before  the  collision,  a 
flash  light  or  flare  up  whs  exhibited  and 
muskets  fired  which  were  heard  on  tho 
steamer.  Held  that  the  steamer  must  be 
condemned,  for  not  keeping  a  sufficient  look- 
out, notwithstanding  the  schooner's  infrac- 
tion of  the  law  in  sounding  a  fog  horn  instead 
of  ringing  a  bell,  it  appearing  that  this  had 
not  contributed  to  the  accident.  Lohnes  v. 
SS.  Barcelona.  10  Q.  L  R.  305,  V.  A.  C,  1884. 


(1)  If  (luring  the  lease  the  thing  be  wholly  des- 
troyed by  iiv^«ig(i6(e  force  or  a  fortuitous  event  or 
taken  for  purposes  of  puLllo  utilily,  Uie  lease  is  dis- 
solved of  course.  If  the  thing  be  destroyed  or  taken  In 
part  only,  the  lessee  may,  Recording  to  circumstances, 
obtaiii  a  reduction  of  the  rent  or  dissolution  of  the 
lease,  but  in  either  cdse  he  ha*  no  claim  for  damagee, 
against  the  lessor.  1660  C.  C. 


m 

lis 

I  ''' 

i   M 

hi: 


471  MARITIME  LAW. 

II.    CONTHAOT  TO  TOW. 

20  Where  an  engagement  was  made  on 
tne  i.ower  ht.  Lawrence  with  a  tug  to  tow  a 
ship  to  Quebec,  Montreal  and  back  to  Que- 
beo.—BeId  that  the  tug  having  towed  the 
snip  to  Quebec  anct  Montreal  her  owner 
could  not  trrtnsfer  the  contract  to  another  to 
complete  it,  nor  could  he  substitute  an  infer- 
ior tug  with  additional  tow  for  the  purpose. 
Euchd  in  re.  7  Q.  L.  H.,  351.  V.  A.  C  ,  1881. 

III.  JCRISDICTION  OF  VlCK  ADMIRALTY  CoCKT.  ' 


21.    Ihe    promoter,  and    thirteen  others! 
shipped  on  board  the  American  ship  Bridge- 
water,    ICOO  tons  at  London   for  a    voyage ' 
"from  London  to  a  port  in  the  United  States 
ot  America  or  to    Cape  Breton,  and    from 

fw!n°^fu°  n  ,fe^"e''al  freighting  voyage  be- 
tween the  Columbia  Kiver  North  and  Mel- 
bourne  South  "  On  arrival  at  the  port    nf 
Quebec  they  brought  suit  for  wages  alleged 
to  be  due  and  prayed  to  be  discharged  from 
the  ship  on  the  grouiids  of  deviation,  uncer- 
tain^ in  the  description  of  the  voyage  and 
insufliciency    and    unfitness    of   food.    The 
Consul  of  the  United  States,  upon  receiving 
notice    of  suit,  made    a    representation    in 
writing  accompanied    by  accounts,  showing 
the  promoters  to  be  in  debt  to  the  ship  and 
requested  that  the  case  should  not  be  enter- 
tamed,     ffeld  that   tlie  jurisdiction  of  the 
(.ourt  over  causes  of    wages  of  foreign  sea- 
men being  discretionary  the  Court  would  un- 
der the  circumstances  decline   to  proceed 
with  the  present  suit.  The  Bridge  water  in  re. 
7  Q.  L.  R.,  34b,  V.  A.  C,  1880. 

22.  The  promoter,  a  pilot,  was  engaged  by 
the  respondent,  owner  of  the  Farewell,  to 
pilot  her  from  Quebec  to  Bic,  the  limit  of  the 
pilotage  district,  in  the  I^wer  St.  Lawrence. 
At  Jjic,  he  was,  without  his  consent,  tat  m  to 
sea,  on  the  21st  November.    On  the  14th  of 
i^ecember,  at  sea,  he  was  transferred  to  the 
Bolf/aza  of  Dundoe,  ^aken  to  St.  Thomas, 
thence  to  Havana  by  a  steam  vessel  to  New 
York,  and  by  rail  came  to  Queb.c.    By  the 
40th  Section  of  the  Dominion  I  ilotage  Act, 
1873,  It  IS  enacted  "that  no  pilot  ,  "all,  with- 
out his  consent,  be  taken  to  see  and  evei-v 
pilot  so  taken  shall  be  entitled  to  cabin  pas- 
sage, and  over  and  above  the  pUotageduef,  to 
the  sum  of  two  dollars  per  day  from  the  day 
on  which  the  ship  passes  the  limits  up  to 
which  he  was  to  j,ilot  her."    The  promoter, 
under  this,  claimed   $280.45.    The  respon- 
f^'^Ku^^'^.  *^^  jurisdiction  on  the  ground 
that  the  Dominion  Parliament  has  no  legisla- 
ture authority    to  enlarge  or  restrict    the 

?inr"^  /i^'^w"!',*  ''^*'"®  of  Imperial  crea- 
tion. Held,  that  the  Dominion  Parliament 
may  confer  on  the  Vice  Admiralty  Courts, 
junsdiction  in  any  matter  of  shipping  and , 
-..^i-- —  ...L...!.  ,.(,.  ^.-rnturial  limits  of  the  i 
Dominion,  and  when  an  Act  of  the  Dominion 
Farhament  is  m  part  repugnant  to  an  Imper- 
ial Statute  effect  will  be  ,  iven  to  its  eiwot- 
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m^nts  in  so  far  as  they  agree.     The  Farewell 
in  re,  7  Q.  L.  K.  380,  V.  A.  C,  1881. 

23.  In  an  action  against  the  ship  5arce/ona, 
by  the  lessees  of  a  wharf  lor  damage  done  by 
the  ship  m  a  collision  with  the  wha.rf.~Held, 
that  tho  Vice  Admiralty  Court  Act,  1863 
conferving  jurisdiction  on  Vice  Admiralty 
Courts,  where  damage  was  done  by  any  sKip 
.1  1'*^^''-'"!"'^  *"  consequential  damages  to 
tne  ti  alnc  ot  a  lessee.  Barcelona  The,  in  re 
8  Q.  L.  H.  343,  V.  A.  C,  1882.  '         ' 

24.  A  suit  ofthe  master  ofa  steam  tug  against 
the  owner  for  wages  and  disbursements  ^held  ■ 
^,^,^^^Y,}(^^A<iniira.lty  Court  cannot  under 
'  Ihe  Vice    Admiralty    Court    Act,    J863'- 
exercise  its  juridiction  sc  as  to  give  effect  to 
an  agreement  between  the  owner  and  master 
ot  a  vessel  where  the  duties  to  be  performed 
are  miscellaneous  and  not  incident  to  the 
situation  of  a  master ;  that  by  the  Dominion 
Statute,  "  Ihe  Seamen's  Act,  1873."  the  juris- 
diction of  this  Court,  as    respects  vessels 
registered  in  the  Provinces  of  Quebec,  Nova 
Scotia,  New  Brunswick  and  British  Columbia 
being  restricted  to  claims  for  master's  and 
seamen's  wages  over  $2(X),  the  189th  and  I91st 
f ".  '^oL"'^  ^^^  Imperial  Merchan^  Shipping 
Act,  1854,  are  so  far  repealed  as  to  reduce 
£50  stg.,  to  $200 1  that  the  "  Vice  Admiralty 
Court  Act,  1863,"  has  not  in  any  way  affected 
or  repealed  the  189th  and   19  ist  sections  of 
the  Merchant  Shipping  Act,  1854"  ;  that  in 
a  suit  tor  ship's   disburcements,  brought  by 
the  master,  who  became  liable  upon  condi- 
tion that  the  owner  did  not  pay  them,  there 
must  be  a  demand  on  the  owner  before  suit  • 
\Vhere  a  master  sues  for  ship's  disbursements 
without  hrst  presenting  his  accounts  he  can 


IV.  Obstruction  ok  xavigation. 

25.  The  plaintiffs  claims  damages  which 
they  pretended  to  have  suffered  by  running 
'.  cJ',  *?<'„«teamer  Ottawa  which  was  sunk  in 
1881,  in  the  channel  ofthe  River  St.  Lawrence 
where  it  obstructed  navigation.    The  defend- 
ant was  neither  proprietor  or  in  possession 
ot  the  steamer  at  the  time  it  was  sunk,  but 
had  purchased  it  a  few  days  before  the  acci- 
dent, for  the  purpose  of  taking  it  to  pieces 
Ihe  persons  who  had  been  placed  in  charge 
ot  It,  alter  it  was  sunk,  were  still  in    charge 
at  the  time  ot  the  accident  but  had  kept  no 
lights  or  other  sufecient  indications  to  pre- 
vent a  coUision.  Held  that  the  defendant  was 
liable  for  the   damages  caused.    Baker  ,f 
Frceman,  10  Q.  L.  R.  368,  S.  C.  R.  1884. 

V.  Pilots. 


26.  In  a  suit  to  recover  pilotage.-fl^eW  that 
a  ship  exempt  from  comnnlsftrv  nilota-" 
making  the  signal  tor  a  pilot,  is  liabfe  for  pi-' 
lotage,  even  if  she  should  afterwards  refuse  a 
pilot.  Corporation  of  Pilots  <fc  Briqantine 
Horsey.  10  Q.  L.  R.,  257.  V.  A.  C,  1884; 
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VI.  PiLOTAOE. 

27.  L'action  etait  pour  faire  rcmettre  a  ia 
dfifenderesso  $3,332.79  qu'elle  a  fait  payer 
ftux  demandeurs,  en  1881  et  1882,  pour  le  pi- 
lotage, en  bas  de  Quebec,  de  divers  steamers 
qu'ils  faisaient  naviguer  ei.itre  Montreal  et  lea 
provinces  maritimes  de  la  Confederation  sur 
I'Atlantique,  et  qu'ils  pr§tendent  avoir  ete 
exempts  des  droits  de  pilotage.  La  defende- 
resse  a  plaidg  une  dSfenso  en  fait  niant  spe- 
cialement  que  ces  vaisseaux  fusses  exempts 
et  une  exception  par  laquelle  elle  all^gue 
que  les  vaisseaux  mentionnes  dans  Taction 
ont  6t&  pilotes  par  ses  membres,  a  la  deman- 
de  de  ceux  qui  les  commandaient.  Elle  a 
fait  cette  preuve  par  I'affidavit  de  son  presi- 
dent, qui,  d'aprds  un  consentement  exprds, 
vaut  commo  deposition  dans  la  cause.  JugS : 
que  les  steamers  de  plus  de  280  tonneaux 
enregistrls  dans  la  Puissance,  et  ceux  de 
de  plus  de  30  tonneaux  enregistres  ailleurs 
ne  sont  pas  exempts  des  droits  de  pilotage 
pour  lo  havre  de  Quebec,  et  au-dessous,  si 
lour  1  ...tron  ou  leur  second  n'est  pas  un  pilot 
;  .  oie  pour  cette  circonscription.  Bogue  & 
'if  .oration  des  Pilotes,  9  Q.  L.  R.  113,  S.  C. 
;aK. 

28.  Que  les  vaisseaux  exempts  de  ces 
droits,  qui  emploient  un  pilote,  lui  doivent 
pour  ses  services  lo  taux  de  pilotage  fixe  pre 
la  loi.  lb. 

VII.  Salvage. 

29.  Where  as  ieam  vessel,  while  on  fire  in  the 
Lower  St.  Lawrence,  a  derelict,  was  partially 
saved  by  a  steam  tug  which  towed  her  to  the 
shore  where  beached,  and  afterwards  sold  by 
decree.  Held  that  sal,  ars  were  entitled  to  one 
third  of  proceeds  of  sale  and  costs.  "Progress" 
The  in  re.,  9  Q.  L.  R.  156,  V.  A.  C,  1882'. 

.30.  Upon  a  va!ue  of  a  ship  of  1000  tons  at 
$5000,  and  her  cargo  at  $18000,  a  sum  of  $610, 
was  awarded  to  two  tugs  for  salvage  services 
during  a  gale  of  wind,  and  for  reliving  her 
from  danger  while  exposed  to  wind  and  tide 
and  aground  on  a  rocky  shoal  that  in  the  har- 
bor of  Quebec.  Victory  The  in  re.  9  Q.  L.  R,, 
194,  V.  A.  C,  1883. 

3 1 .  Where  a  vessel  with  a  valuable  cargo 
was  stranded  in  a  dangerous  place  near  Cap 
Rosier  and  salvage  services  were  rendered  by 
a  passing  steamer — Held  that  as  there  was 
no  danger  to  life  or  property  incurred  by  the 
salving  steamer  in  aiding  to  get  her  off,  the 
sum  of  $1000  was  an  adequate  remuneration, 
but  that  a  tender  of  that  amount  without 
costs  was  insufficient.  Carmona,  The  in  re,  9 
Q.  K  R.  286,  V.  A.  C.  1883. 
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I.  AoEKcy  OF  Husband  for  Wife. 

II.  Adthorization  op  Wife. 

III.  Effect   of    forbion   Divorce   to 

-SOLTX. 


IV.  Effects  of   Second   Marriage  while 

FIRST  existing. 

V.  Liability  of  Husband. 

VI.  Liability  of  Wife. 

VII.  NCLLITY  OF. 

VIII.  Power  of  Wife  to  sue. 

IX.  Proceedings  with  regard  to  Children. 

X.  Promise  of. 

XI.  SEPARATION  de  BiENS. 

XII.  SEPARATION  DE  Corps. 

XIII.  With  deceased  Wife's  Slster. 

I.  Agency  of  Husband  for  Wife. 

32.  Where  the  husband  signed  a  contract 
of  Insurance  for  his  wife,  held  that  her  accept- 
ance of  the  policy  was  a  sufficient  proof  of 
his  authority.  Mutual  Fire  Insurance  Co . 
v.  Desrousselles,  ,5  L.  N.  179,  3.  C,  1882. 

II.  Authorization  of  wife. 

33.  The  petitioner,  a  married  woman  sepa- 
rated as  to  property  from  her  husband,  an 
absentee  in  parts  unknown,  asked  to  be 
authorized  to  do  business  as  a  marchande 
publique  and  so  earn  a  living  for  herself  and 
child.  Petition  granted  following  1  MarcadS 
on  C.  N.  220,  No.  739.  Gagnon  exp.  4  L,'  N. 
103,  S.C.  1881. 

34.  A  married  woman  separated  as  to  pro- 
perty cannot  bind  herself  without  the  author- 
ization of  her  husband,  to  pay  a  real  estate 
agent  a  commission  on  the  sale  of  land  for 
her.  Geddes  &  O'Reilly,  6  L.  N.  92,  S.  C.  1883. 

35.  A  married  woman  separate  as  to  pro- 
perty may  without  the  authorization  of  her 
husband  institute  an  action  of  damages  for 
false  reports  published  by  mercantile  agencies 
of  her  standing  as  a  marchand  publique. 
Meihof  &  Dunn,  12  R.  L.  634  S.  C,  1884. 

36.  And  in  another  case — Held  unneces- 
sary to  sunmaon  the  husband  for  the  purpose 
of  authorization,whGre  his  wife  being  separate 
as  to  property,  has  been  sued  on  a  note  given 
to  her  creditors  for  the  purpose  of  removing 
an  hypothec  on  an  immoveable  belonging  to 
her,  inasmuch  as  the  si>?:iing  of  the  note  is  a 
mere  act  of  administrr.tion  and  does  not  re  • 
quire  authorization.  Dudevoir  d-  Archambault 
12  R.  L.  645,  S.  C,  1882. 

III.  Effect  of  foreign  d.vorce  to  dissolvh. 

37.  The  plaintiff  and  defendant  were  mar- 
ried in  New- York  in  1871,  without  ante  nup- 
tial contract,  both  being  domiciled  in  the 
city.  By  thi  laws  of  the  State  of  New- York, 
no  communiiy  of  property  was  created  by 
such  marriage,  the  wife  retaining  her  private 
fortune,  free  from  marital  control,  like  a,  feme, 
sole.  Shortly  after  the  marrirge  the  appellant 
entrusted  the  respondent  with  the  whole  of 
her  private  fortune,  consirtting  of  personalty 
to  the  amount  of  over  $L'OO,0(KI,  and  respon- 
dent administered  this  until  1876.  The  con- 
sorts Mved  in  New- York  until  1872,  when  they 
removed  to  Montreal  where  the  respondent 
has  ever  since  resided  and  carried  on  busineas 
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but  appellant  loft  him  shortly  after  to  take 
up  her  residerico  alternatively  in  Paris  and 
'"^^y^rYork.  In  1880,  when  respondent  was 
still  in  Montreal,  the  appellant  then  in  New 
i  ork  instituted  proceedings  for  divorce  before 
theSupren  'Jourtof  x\'ew- York,on  the  ground 
01  adultery,  ihe  action  was  served  on  res-pond- 
ent  personally  at  Montreal,  and  he  appeared 
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in  the  suit  but  did  not  con  est  and  r.mpTlnn?     ''"!  ^^T  *  •    T^'  °"  "'^'°^'  Judgment  was 
obtained  a  decree  of  dSceil.^^^  k"    fi^l^ll'^'-J"  ^^  J"«t  afterwards 


obtained  a  decree  of  divorce  absolute  in  her 
favor  in  December,  1880.  In  1881,  appellant 
taking  the  quality  of  a  divorced  woman,  and 
without  taking  judicial  authorization,  insti- 
tuted an  action  against  the  respondent,  in  the 
.^upenor  Court  in  Montreal,  for  an  account  of 
Ins  administration  of  her  projjerty.  ^rho  res- 
pondent pleader:  that  the  alleged  divorce  was 
null  and  void  lb.  want  of  jurisdiction  of  the  i 
Supreme  Court  of  Xew-Yoik  ;  that  the  appel- 
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that  all  her  friends  and  relations  believed 
him  dead.  She  subsequently  married  her 
second  husband,  the  pilot,  and  17  months 
afterwards  the  first  husband  returned.  She 
immediately  recognized  the  nullity  of  her 
nianiage  ,vith  the  pilot  and  left  him,  and 
took  an  action  en  separation  de  corps  et  de 
biens  from  the  first,  on  which,  judgment  was 


lant  was  in  consequence  stm  i^s^^:,;:!^^  ZKKlS 

she  should  have  obtained  authorization  of  the  '  "      -  auowea 

Court  to  institute  the  present  action  —Held 

reversing  the  decision  of  the  Court  of  Queen's 

IJench(l),  arid  restoring  that  of  the  Superior 

oourt  (^)  that  the  Supreme  Court  of  Now 

York   had   jurisdiction    to    pronounce    the 

divorce,  and  the  divorce  was  entitled  to  recog- 
iiition  in  theCourt  of  the  Province  of  Quebec 
:>teve)is  &  Fisk  8  L.  N.  42,  Su.  Ct.,  I88a. 

38.  And  the  Supreme  Court  of  New- York 
haying  under  the  Statute  law  of  New- York 
jurisdiction  over  the  subject  matter  in  the 
Slut  tor  divorce,  the  appearence  of  the  defend- 
ant in  the  suit,  absolutely  and  without  pro- 
testing .against  the  jurisdiction  estopped  him 
froni  invoking  the  want  of  jurisdiction  of  said 
Court  in  the  present  action.     //;. 

39.  And  that  the  plaintiti  had  at  the  institu- 
tion of  the  action  fordivorce  a  sufficient  resid- 
ence m  New- York  to  entitle  her  to  .sue  there 
(o).    lb. 


the  second  husband,  the  pilot  died,  and  the 
hrst  not  being  in  a  position  to  provide  for  her 
support,  nhe  brought  action  for  her  pension 
out  of  the  pilot's  fund  relying  on  Article  163 
o.  C.  (J)  iiew  tiiat  though  the  nullity  of  the 
second  marriage  did  not  prevent  her  acquir- 
uig  rights  under  it,  still  she  could  only  avail 
herselfof  those  opened  before  the  nullity  of 
the  marriage  was  known,  admitted  and  pub- 
lished, and  her  demand  for  a  pension  therefore 
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IV.    Effects 

KiaST  EXISTING, 


OF     SECOXD     .MAIiKIAOE     WHILE 


40.  The  plaintiff,  styling  herself  wife  separ- 
ate as  to  property  of  E.  K.,  brought  action 
tor  the  pension  due  to  widows  of  deceased 
pilots,  out  of  the  Pilots'  fund,  and  set  up  that 
she  had  been  ni.amed  in  good  faith  to  one 
VV.  K.  a  pilot,  since  dead,  while  her  previous 
and  present  husband  was  still   living.    The 
proof  of  good  faith  on  plaintiffs  part  con- 
sisted in  the  verbal  evidence  that  her  hus- 
band had  left  the  country  in  1867.   That  four 
or  hve  years  afterwards  she  had  received  a 
letter  informing  her  of  his  death:  that  she 
hau  gone  m  mourning  for  him  and  invoked 
the  prayers  of  the  church  on  his  behalf  and 


(1)  tiL.  N.  329  &  27  L.  C  .1.228. 

(2)  5  L.  N.  79. 

(3)  The  American  doctrine  of  allowiug  the  wife  to 
establish  a  separate  forensic  domiciJe  in  divoic^  cases 
Wrfincidentally  quoted  and  approved. 


des  Pilotes,  8  Q.  L.  R.  222,  S.  C.  1882r 
V.  Liability  of  husband. 

41.  The  defendant's  wife  was  suffering 
trom  mental  derangement  and  he  placed  he? 
man  asylum.  The  plaintiffs,  her  brothers, 
thinking  that  travel  and  change  would  bene- 
fit her,  took  her  from  the  asylum  and  ■ 
travelled  in  Europe  with  her  against  the  will 
ot  her  husband,  who  warned  them  that  he 
would  not  be  responsible.  On  action  against 
him  for  moneys  disbursed  for  her  travelhne 
expenses.— Held  that  he  was  not  liable. 
Jtuffhes^  &  Rees,  5  L.  N.  70,  S.  C.  1882. 

42.  L'action  etait  port^e  en  recouvrement 
d  une  somme  de  $61,  valeur  de  services  pro- 
tossionels  quo  le  demandeur  avait  rendus  on 
sa  quahte  de  medecin  a  la  femmo  du  d6fen- 
deur  durant  une  periode  de  cinq  annees.    Le 
defendeur  soutenait  qu'il  n'etait  pas  respon- 
sable  as  cette  dette  ;  qu'il  etait  marJe  sous  le 
regime  de  la  separation  de  biens ;  .lu'il  avait 
un  autre  medecin  qui  fetait  celui  de  sa  famille : 
et  qu  il  avait  fait  annoneer  dans  les  journaux 
quil  no  serait  pas  responsable  des  dettes 
contractees  en  son  nora  sans  une  autorisation 
ipar  ecrit.    Jugg,  Quo  le  mari  est  tenu  pour 
la  detto  contractee  pour  les  services  du  mede- 
I  cin  rendu  a  sa  femme,  memo  lorsqu'ils  sont 
separes  de  biens.    D'Orsonnens  &  Christin. 
I  1^.  IN.  .3.18,  O.  C,  1884. 

43.  And  in  another  case  the  Court  said 
there  is  another  case  for  the  price  of  ice  sold, 
and  the  defendants  plead  compensation  bv 
the  price  of  goods  sold  to  the  wife.  The  plain- 
tiff objects  to  this,  on  the  ground  of  the  sepa- 
ration between  him  and  his  epouse,  but  the 
compensation  is  not  urged  against  the  epouse 
but  against  the  .husband.  She  was  his  rtan- 
dataire  m  buying  these  things  and  he  is 
liable.  Therefore  the  compensation  is  pro- 
perly urged  against  the  husband.     This  i-ss" 


■  (^)  ^  marriage  although   declared  null,  produceK 
niyil  effects,  as  well  with  regard  to  the  husband  and 
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has  nothing  to  do  with  the  principle  on  which 
D'Oraonnens  v.  Christin  was  demanded. 
There,  the  husband  was  liable  for  medical 
attendance  on  his  wife  as  cAe/ wari^a?,  of  the 
matrimonial  union,  though  there  was,  as  to 
property  merely,  a  separation,  but  the  obliga- 
tion of  the  husband  to  preserve  his  wife's  life 
and  health  is  unimpaired  by  that.  In  the  ice 
case  the  compensation  is  allowed,  because 
the  obligation  of  the  husband  is  to  provide 
those  things  and  the  wife  siparSe  is  his  agent. 
Christin  &  Hudon,  7  L.  N.  338,  C.  C,  1884. 

VI.  Liability  of  Wifk. 

44.  Case  of  Bruneau  &  Starnea  (II  Dig. 
489-55)  reported  in  extenso,  25  L.  C.J.  245, 
Q.  B.,  1880. 

45.  Action  against  a  married  woman  on 
an  account  for  goods  sold  and  delivered.  The 
defendant  was  siparie  de  biens  and  bought 
the  goods.  There  was  no  charge  in  the  plain- 
tiff's books  to  the  husband.  The  goods  were 
always  charged  to  the  wife  and  were  necessa- 
ries .  Per  curiam — It  is  said  that  even  for 
necessaries  a  woman  s£par6e  de  6iens requires 
the  authorization  of  her  husband.  I  have 
often  ruled  against  this  pretension  and  I  can- 
not hold  otherwise  now.  C.  C.  1318  (1)  allows 
the  wife  perfect  freedom  to  dispose  of  and 
alienate  b^sr  moveable  property,  and  to  con- 
tract debts  without  her  husband's  authoriza- 
tion. Brown  &  Guy,  4  L.  N.  264,  R.  C.  1881. 

46.  The  wife,  so«t»  puissance  de  mart  et 
sSparie  de  biens,  in  buying  necessaries  for 
the  familj ,  is  presumed  to  act  on  behalf  of 
her  husband,  the  head  of  the  family,  and 
unless  such  presumption  be  rebutted  in  some 
way,  as,  for  example,  by  evidence  showing 
that  the  husband  is  insolvent,  and  that  the 
duty  of  providing  for  the  family  devolves 
exclusively  on  the  wife,  she  will  not  be  held 
liable  for  the  cost  of  such  necessaries.  Brown 
,i-  Guy,  5  L.  N.  Ill,  S.  C.  R.  1881. 

47.  But  where  the  wife  had  purchased  food 
and  necessaries  for  herself  and  family  during 
the  insolvency  of  the  husband  vho  had 
nothing,  she  was  held  to  be  liable  and  a  judg- 
ment condemning  her  was  confirmed  in 
review.  Benard  <fe  Jiruneau,  5  L.  N.  112, 
S.  C.  R.  1881. 

48.  Action  against  a  married  woman,  separ- 
ated as  to  property  by  judgment  of  the 
Court,  from  her  husband  to  recover  a  balance 
of  accounts  for  goods  sold  and  delivered. 
Question  as  to  whether  the  sale  was  to  her 
on  her  husband .  After  the  separation ,  an 
execution  was  issued  against  tb3  husband  at 
the  suit  of  the  wife  and  he  signed  a  nulla 


(1)  The  wife  where  separated  either  horn  bed  aud 
board  or  as  to  property  only,  acquires  the  uncontrolled 
administration  of  her  property.  She  may  dispote 
of  or  alienate  .'-.er  moveable  property.  She  cannot 
alienate  her  immoveables  without  the  consent  of  ht  r 
husband,or  upon  his  refusal  without  being  judicially 
authorized,  1318  C.  C. 


bona.  The  wife  then  carried  on  business 
herself  and  he  acted  as  her  attorney.  The 
goods  sued  for  were  for  the  purposes  of  the 
business.  Beld  that  the  action  was  properly 
brought  in  the  name  of  the  wife.  Rowan  &. 
Dubord,  4  L.  N.  172,  S.  C.  1881, 

49.  The  property  of  a  wife  aiparie  de  biens 
is  not  liable  for  taxes  due  by  her  husband . 
Venner  &  Blanchet,  8  Q.  L.  R.  288,  S.  C.  R.. 
1882. 

50.  Action  brought  by  the  plaintiff  against 
a  married  woman,  separate  as  to  property, 
who  purchased  a  quantity  of  furniture  from 
the  Company,  plaintiff.  She  did  not  pay  for 
the  furniture,  and  action  for  the  price.  Plea 
that  she  was  not  authorized  to  contract,  and 
that  the  action  ccnnot  be  maintained  against 
her.  Action  diomissed.  Ontario  Cabinet  Co. 
&  Washbtirne,  6  L.  N.  23,  S.  C,  1882. 

51.  A  female  defendant,  described  in  a  com- 
plaint as  M.  W.,  wife  of  T.  D.  is,  in  the  absence 
of  proof  to  the  contrary,  presumed  to  be  in 
the  power  of  her  husband  and  will  not  be 
held  responsible  for  keeping  her  tavern  open 
after  hours  unless  it  appears  that  she  is 
separate  from  her  husband  in  bed  and  board. 
Corporation  of  Quebec  &  Walsh,  10  Q,  L.  R. 
23,  R.  C,  1883. 

VII.  Nullity  ob. 

52.  Demand  in  nullity  of  marriage.  The 
parties  wera  alleged  to  have  been  catholics 
and  to  have  been  married  by  the  pastor  of 
the  French  Protestant  Church  on  the  pro- 
duction of  a  license  and  without  publication 
of  ban?  It  was  also  alleged  that,  while  the 
husband  was  respectably  coiinected,  that  he 
was  of  weak  intellect  and  had  been  inveigled 
into  the  marriage  by  the  defendant,  who  was 
a  naturel  child  and  whose  mother  was  said  to 
lead  an  immoral  life.  The  defendant  alleged 
that  she  was  not  catholic  but  protestant,  and 
that  the  marriage  had  been  celebrated  openly 

and  legally  before  witnesses Held,  that  the 

proper  person  to  celebrate  the  marriage  of 
the  catholics  was  the  Oiiri  of  the  parties  and 
that  a  license  granted  by  the  representative 
of  the  Civil  Governement  could  not  dispense 
from  the  publication  of  bans,  as  required 
among  catholics,  and  that  in  consequence  the 
marriage,  as  celebrated  in  the  present  case, 
was  null.  Laramie  &  Evans,  25  L.  C.  J.  261 
&  5  L.  N.  57,  S.  C,  1881. 

53.  And  held,  also  that  before  pronouncing 
on  the  vahdity  of  such  a  marriage,  the  Court 
should  refer  the  case  to  the  ordinary  of  the 
diocese  to  pronounce  the  nullity  of  the  mar- 
riage and  its  dissolution,if  nuli,before  deciding 
as  to  its  effects.     lb. 

VIII.  Power  of  wife  to  sl'e. 

54.  Action  by  the  liquidator  of  the  Meoha- 
lics'  bank  against  a  shareholder  to  recover 
the  double  liability.  The  shares  were  sub- 
scribed  in  the  name  of  A.  H.  M.  in  the  re- 

I  gister,  which  was  in  the  handwriting  of  the 
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defendnnt  S.  H  M.  who  subscribed  for  them 

amount  and  that  the  action  should  have 
been  against  his  wife.  It  i«  admitted  thi? 
there  was  community  of  property  between 
husband  and  wife.  Now,  the  question  is:  can 

ihen^thri*'"  ^'^^  Personilly  responsive 
1        the  shares  were  subscribed  for  in  the 

"hTpofnt ''  rf  '  -^"^^  ^"^  ""  "°  ^'°"bt  on 
tms  pomt.    The  wito  cannot  hold  property 

mnTmZ^T'-  ^"y  .that  she  Lq^uirE 
Se  in  til  L      ^  'community.    These  shares 

Zt  hS  un  •  ^T'!r  "?  ^'^""ah  thedefen- 
oant  had  acquired  them  in  his  own  name 
TJe  question  of  insufficiency  or  want  of"u: 
thoriza  ion  cannot  come  up  here,    l^ehus- 

tienr.    Mcintosh  &  May,  S.  C.  1884. 


k. 


IX.  Proceedinos  with  regard  to  children. 

fmi^;^^*"l°"  ^^  a  husband  against  his  wife 
or  an  order  topei-mit  him  to  see  his  child  after 

of  t^cS  Idin  fr™"??'  8'ving  the  cu.stod; 
ot  the  child  to  the  mother.  ^cWthatasthe 
pettjon  was  not  made  in  a  cause  pending 
that  It  must  b^e  j^smissed.    PUlef  A'^mf, 

X.  Promise  of. 

56.  The  plaintiff,  a  woman  of  upwards  of 

ovl^rLTf^^^^'T^  the  defendaVaman 
over  seventy  years  for  $100,  for  breach  of  pro 
mise  to  marry  her  on  or  about  the  J  2th  July, 
ui»i.  ihe  declaration  averred  as  grounds  of 
damage  that  she  had  announced  he"  an 
Co,\"^  ""T*^!?  *^  her  friends,  that  sh^e 
\tJ^A  IT  *^°  ^^^'^  ^"^^  in  preparing  for 
It  and  had  spent  some  live  dollars.  The 
defendant's  refusal  was  based  on  the  advice 
hi  ^^  Pi^y?'"',*."  ^ho  considered  it  would 
be  unsafe  for  him  to  do  so.    Held  tliMt  the 

Tes'ir'^r  ^''^  °°*  «'^«  "se  to  lama 
ges  unless  damage  was  proved,  and  as  the 
evidence  was  that  the  defendant  had  given 
her  ^hl^*'^  '""'■^  ^^'^.^^'^  P'-^'^i^e  has^cos 
farviU,  8  Q.  L.  R.  299  8.  C.  1882. 

XI.  SjbparationdeBiens. 

hv^'jlAf '"l-f*  ^^P<^ratmi  de  biens  brought 
bj' the  plaintifFaga^nst  the  defendant,  as  cura- 

h^L  i^V"*^''^'''*'°"  f""-  insanit;  of  her 
hu,band.  The  declaration,  after  setting  out 
the  marriage  interdiction  of  the  husband  and 
appointment  of  the  defendant  as  curktor 
went  on  to_  allege  that  the  plaint  ff  had  no 
confidence  m  the  defendant,  that  he  vvas  a 
fe'rZ\P!i?f,!y  "■''"'•^'^'tf'^t  he  was  adm^is^ 

thlt  L  r»f^  the  property  of  the  community  ; 
that  he  refused  to  allnu-  iioj.  „.  o„«;^:— ^   ,•' ' 

out  of  it  for  the  maintenance  of  her'Jeiran'd 
her  children,  and  that  without  the  benefit  of 

be  C:T  f  P'^P,"/*>'  h^'  ^terests  would 
be  imperilled.    Held,  [dubitante)   that  the 
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action  on  such  ground  would  not  lie.  ParadU 
&  Laflamme,Hii.  L.  R.  307,  S.  C,  1878. 

XII.  SEPARATION  DB  Corps. 

58.  Action  by  husband,  against  his  wife  e>i 
s^aration  de  corps  et  de  biens,  on  the  Sm^ 

and  by  his  declaration  the  plaintiff  prave?i 
qttelle  sou  d4chue du  droit  d'exiger  ifsTnl 

^^LTVT'  ^'"'  ''"■  ««'  ^^^A  parson 
contrat  de  manage  susdit,  etnotalmenTde 
'^^  part  dans  la  dite  communaut^."  Hefd 
that  an  adulteress  loses  all  the  advantotf' 
granted  to  her  by  her  husband,  but  not  L 
part  of  the  community  which  is  regarded  no 
TFV''°"  ^^'^  husband,  but  as  representhi,^ 
what  she  contributed  or 'earned  orslvedfo? 
the  community.  L'Heureux  ^  rT,-,.-  -l 
Q.  L.  R.  220,  S.C,  1881  ^°'"*"'   ^ 

«epL«on  ?n\h^^''"'^'1'  ^"  *»"  '^^tion  fo,. 
sepaiation  on  that  ground,  may  be  inferro,) 

from  circumstances  that  lead^o  it  by  ^ 

inference  as  a  necessary  conclusion.  So  where 

name  I'Tn  '^^'  '^'.T^"'  "»^^''  ^^  a^sZed 
name  had  occupied  the  stateroom  with  one 
B.  during  a  voyage  to  Europe  and  had  subse 
■quently  lived  with  B.  as  his  housekeeper  or 
puest,  together  with  other  facts  not  relald 
m  any  way,  all  pointing  to  a  criminri  rekt  on 
adul  ery  was  inferred  without  Srect  proof  of 
the  tect.  L^ebvre  &  Belle,  5  L.  N.  106,  C  S.j 

60.  That  a  husband,  from  indulgence  in 
unnatural  practices,  renders  himself  imSen 

is"noTTC  ?  "'  '""'^'f^  ^'^  niariWu S 
IS  not  a  legal  cause  of  separation  de  corn, 

01.  ^he  communication  of  venereal  disease 
by  the  husband  to  the  wife  is  sufflcien  g  ound 
rorseparatton  de  corps  et  de  biens.  Srunef 
f^geroux,  0  L.  N.  41  &  27  L.  C.  J.  53,  S.  c!  R , 

62  In  an  action  for  separation  from  bed 
and  board  brought  by  the  wife,  the^^ence 
went  to  show  that  .he  husband  was  addicted 

u  e  hr"-fo  "^'^"  ""!?**«  influence  would 
or  tb,!  •?f^^^''->^  '•oughly.  There  were  two 
l-Jit  ;f  *^"f:««  «f  this  rough  treatment 
given  b3-  the  witnesses  for  the  plaintiff  in 
which  he  had  kicked  her,  thrown  thinfs  at 

hntL;'^i'K°*'T  *"  f^paration  de  corps  by  a 
LS"n*:  bv1r*^r'''".'*"^«^"°"<^fahan 
dSe  i,L^f -""f^  °^  *h^  matrimonial 
natiit,  t  h.  N.  311,  8.  C.  R.,  1883. 

XIII.  With  deceased  Wife's  Sister. 


th'iLl:?:f^^!^a„:||-ji:«^i:!t^«^a„ianaua 


A!!  Ia.-.v= 
-e  sister  o^a  deceasel'wrfe  are°hereby  rewlilerboth 
a.stop.ast  and  future  m>ivrmg^s^niSf^^^^°^, 

Vict.,  Lap.  42,  Sec.  1.    This  act  shall  not  affW-t  in 
any  manner  any  ca^  decided  or  p^X^  before  My 
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i  not  lie.  ParadU 

S.  C,  1878. 
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Court  of  Justice;  nor  shall  it  affect  any  rights 
actually  acquired  by  the  issue  of  the  first  marnage 
previous  to  the  passing  of  this  Act ;  nor  shall  this 
act  afl'ect  any  such  marriage  when  either  of  the 
parties  has,  afterwards,  during  the  life  of  the 
other,  lawfully  intermarried  with  any  other  person. 
Sec.  2. 


MARRIAGE  GONTRAC'iS. 

I.  COM.MUNITY. 

Action  by  heiri  for  a  share  of 

Continued. 

Does  not  exist  between  parties  married 

abroad. 
Exclusion  of. 
Opposition  to  seizure  of  property  of. 

II.  Donations  by  held  fraudulent. 

III.  Made  in  a  Foreign  Country. 

IV.  Payments  by  Wife. 

V.  Powers  op  Wife. 

VI.  Registration  of. 

VII.  Transfer  by  Wife  on  behalf  of  Hus- 
band. 

1.  Community 

64.  "  Action  by  heirs  for  a  share  of.  ''  In  a 
petitory  action  for  the  recovery  of  the  undi- 
vided half  of  a  certain  lot  of  land,  the  plain- 
tiff alleged  that  a  community  of  property 
existed  between  his  father  and  his  late 
mother  :  that  after  her  death  no  inventory 
having  been  made  by  the  father  the  said 
community  of  property  was  continued  that 
(luring  the  continued  community,  the  said 
father  purchased  the  said  lot  No.  6,  and  after- 
wards, during  the  continuance  of  the  said 
community,  namely  on  the  30th  of  July,  1885, 
in  his  own  naipe,  and  in  his  capacity  as  tutor 
to.  the  plaintiff,  transferred  from  that  day, 
urtil  the  plaintiff  should  be  of  age,  the 
usufruct  and  enjoyment  of  the  said  lot  of 
la  id  to  the  defendant.  The  deed  of  transfer 
as  to  the  ownership  of  the  land,  of  which 
tho  usufruct  was  so  transferred,  contained  the 
following  declaration  "  appurtenant  le  dit  lot 
"  de  terre,  moitiiau  dit  cidant,par  droit  de 
"  communautS.  "  Declaration  then  alleged 
that  although,  since  the  plaintiff  attained  the 
age  of  majority,  he  had  frequently  requested 
defendant  to  deliver  possession  of  the  one 
half  of  the  said  lot  of  land,  he  had  always 
refused  to  do  bo,  and  the  conclusion  of  the 
declaration  was  that  the  plaintiff  be  declared 
proprietor  of  one  half  of  the  said  lot  of  land 
"  et  A  ce  que  le  dit  dAfendeur  soil  condamn^  d 
diguerpir  de  la  moitii  du  dit  terrain  et  d  eft 
mettre  le  demandeur  en  possesiion  de  la  moiti6 
apres  division  faite,  sou.i  quinze  jours  duju- 
^ement  d  intcrvenir.  "  Held  reversing  the 
judgment  of  the  Court  below,  that  as  the 
plaintiff  had  not  proved  nor  ever  alleged 
that  the  said  continued  community,  of 
which  the  said  father  was  the  head,  had  been 
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dissolved,  nor  that  tho  said  plaintiff  had 
e.xercisod  tho  option  which  the  law  gives  him 
of  taking  a  share  in  the  said  continued  com- 
munity instead  of  taking  a  share  in  the  said 
community,  of  property  as  it  existed  between 
the  said  father  and  the  mother  of  the  plain- 
tiff, that  therefore  it  does  not  appear  that  the 
plaintiff  now  has  or  ever  had  any  actual  or 
vested  interest  in  the  undivided  half  lot  of 
land  claimed  in  and  by  tho  present  action 
and  consequently  that  the  present  action 
which  is  a  petitory  action,  cannot  be  main- 
tained. Bourrassa  &  Lacerte.  10  Q.L.  R.  118, 
S.  C.  R.,  1884. 

6.5.  Continued. — In  an  action  against  the 
second  husband  of  the  plaintiff's  mother,  after 
the  death  of  the  latter,  for  a  division  of  the 

property  of  the  continued  community Held 

that  in  consequence  of  the  failure  of  the 
mother  to  make  an  inventory  of  the  commu- 
nity of  property  which  had  existed  between 
her  and  their  father,  who  died  on  the  l4th 
June,  1832,  intestate,  leaving  the  plaintiffs 
then  minors  as  his  heirs  at  law,  and  her  re- 
marriage with  defendant  without  a  contract 
of  marriage  on  the  19th  March,  1840,  a  tripar- 
tite community  of  property  was  formed  be- 
tween defendant,  the  mother,  and  the  plain- 
tiffs. Almour  vs.  Ramsay.  26.  L.  C.  J.  167, 
S.  C,  1881. 

66.  And  the  inventory  made  by  befendant 
after  the  death  of  his  wife,  although  made  os- 
tensibly of  the  community  between  him  and 
his  wife  was  a  good  and  legal  inventory  of 
the  tripartite  community  notwithstanding 
there  was  not  really  any  property  belonging 
to  the  first  community.  Ibid. 

67.  And  the  fact  that  the  plaintiffs  had 
not,  up  to  and  at  the  time  of  the  making  of 
the  inventory  made  any  demand  of  continua- 
tion of  community,  did  not  prevent  their 
making  such  demand  by  the  action.  Ibid. 

68.  Does  not  exist  between  parties  married 
abroad.  The  plaintiff  .lUeged  a  community  of 
property  to  have  existed  between  his  father 
and  mother,  married  in  1827,  and  claimed 
community  rights  as  heir  at  law  of  his  deceased 
mother  and  of  his  deceased  sisters.  The  com- 
munity was  denied  by  his  father  the  defend- 
ant. Per  curiam.— The  question  to  decide  is 
where  the  domicile  of  the  defendant  animo 
and  facto  was  when  he  married  in  1872.  This 
is  purely  a  question  of  evidence.  The  defend- 
ant came  here  as  a  single  man  in  1825,  accord- 
ing to  the  evidence  and  witnesses,  in  order  to 
look  after  the  interests  of  his  uncle  who  was  a 
resident  of  the  State  of  New  York,  and  had  a 
claim  against  parties  in  business  in  Montreal. 
The  parlies  had  got  into  pecuniary  embar- 
rassments. The  defendant  at  the  time  was 
domiciled  in  the  State  of  New  York,  and 
came  here  for  a  temporary  purpose.  He 
married  a  lady  belonging  to  Troy,  N.  Y.  in 
1827.  And  brought  her  hero  from  Troy,  the 
place  of  marriage,  and  continued  to  live  here 
until  1834,  when  he  returned  to  the  State  of 
New- York,  and  remained  there  until  1839, 
then  he  returned  to  Montreal  and  made  this 


488  MAEBuaE  CONTEACTS.  MAREUGE  CONTRACTS  484 

City  his  permanfinf.  ..(,„,!„      i.  .•.  •  ..  .  "-v^-i-o  '404 


city  his  permanent  abode     It  ii.  i,.,«„=   ui 

fh«^V°  T^  °"  ''''  evidence  befbruie£ 
the  defendant  when  he  married  I.aHH.    • 
tention  of  settling  in  I^vve.  Canid,       v    ■/"■ 

tiy.  Exclusion  of. The    nlainf ,«•    1      •      I 

obtained    .judgment    against    tlf  JT'V 
ants,    seized    the    liousK    S'niture    ii' 
selfr«r°";    "'^    ^^"■«'   'l««e.'ibnrho" 
SnLnrS   Tn  %p^oS?  f"'  ^^ 
the  thing  seized  as  her  own     C'vi./.f  ""'*■« 
donation  from  her  mothTdur  ng  hrm^L' 
riage,  and  of  purchases  madeby  hfr  a?  Vl^ 
ent  times  during  the  same  ,,e  iod     She^e^' 

perty  of  his  wife,  the  owneXroi  wi.'-' k 
remains  with  he.-'  and  Tconsq^ue'^uf ^'^ 
haWe  for  her  husband's  debts.  mZal  gJ 
n^ral  vs.  Oingras.  10  Q.  L.  II.  m.Tcim 

.0.  Opposition  to  seizure  of  property  of 
Where   a   nmuber   of    lots    of  ^n,j     ''■" 

that  the  seizure  be  suspended  until  „iv 


carpet  and  oil  cloth,  forming  part  of  f  ho  „„   , 
ami  chattels  so  give'n  b7  hf  defendant  ?o  r ' 
wife  now  seized  at  thesuit  of  the  plaintiff  s'i' 
vonteen  days  after  the  date  of  Z^n '":*'''• 

co„tract,defendantmadeanasi„Tofr 
estate  under  the  Insolvent  Actof  1875  'IW 
vvas  no  evidence  of  bad  faith  on  the  pan  of 

/ri  1    ;•■      ,^  *''°  flonation  must  be  presume, 
to  be  fraudulent  us  regards  the  defendant 
And  that  although  the  wife  was  in  good?ai^ 
a  donation  under  such  circumstancetis  a.. 

2 'irthe'doZ*  "  T''''  -J--  of  the  liZr 
M  ot  the  donee,  and  must  be  set  aside.  Oddo 

295° S *^C ThsT'V^^''?,"/  Erickson,l<ll^^ 
1884  '  ^  ^""'^'y  <^  Considini,  8.  C.' 

III.  Made  in  foreign  country. 


11.  Donations  by  held  fraudulent. 

71.  InMay,  1878,  plaintiff  sold  to  defend 
pe    coS  mT''  r  ^"^^°S  «*  Brussels,  cat 

ant  toi  «1J4,  balance  due  thereon  and  i.u  I 


7-.  Reference  by  the  Bank  of  Montreal 
petitioner,  under  the  25th  Sec  of  the  S' 
ing  Act  of  1871,  to  ascerta^^  ^iiich  of  th?  /L 

her  surviving  cliildren  should  be  entitled  to 
'  ;",«f'^I«i""'es  at  her  death  as  tlS  own 
absolute  pi^perty.  By  her  will  she  bequeathed 
all  her  es  ate  to  her  husband  and  herchMren 
share  and  share  alike,  and  made  H.  execE' 
Mhe  other  respondent  was  trustee  uS 

hewmorT.'""''"''''*'  Q"''^^'°»  ^^hethe 
tne  will  or  the  marriage  contract  should  pre- 
ya.il.~Heldtlmt  in  the  absence  of  proof  to 
XTI^I'  't  ^T'  '^""'d  assume^thT  aw 

made  to  rtT^''"  *''"  "'"T''^^  ^""^ract  was 
maue  to  be  the  same  as  the  law  of  this  nrn 
vmco  and  by  Art.  1823  C.  C.  (  Jthe  donat  on 
by  the  marriage  contract  could  not  be  revoked 
and  must  take  precedence  of  the  provS« 

L:riS'k^78'8r^""'^«''^'^^''S"^ 

IV.  Payments  by  wife. 

73.  By  a  contract  of  marriage  the  intend- 
ing  husband  made  a  donation  to  his  intended 


a  juagiiieiit.    Of  money  or  other  thinm.  t.nd-'^T-r'' 
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wife  ot  the  usufruit  of  certain  immoveable 
property.  The  donation  was  made  on  the 
coniiition  that  she  should  pay  to  his  vendors 
the  amount  of  a  mortgage  representing  a 
portion  of  the  price  of  the  property,  and  if 
the  intending  husband  died  without  paying 
another  mortgage  oi'  $2,(X(U  created  by  him 
upon  the  said  property  and  his  succession 
was  insufficient  to  pay  it.  The  wife  was  also  to 
pay  whatever  balance  might  be  required,  but 
she  should  bo  entitled  to  be  reimbursed  by 
his  heirs,  upon  the  expiration  of  the  usufruit 
for  all  sums  paid.  The  wife  took  possession 
of  the  property  after  her  marriage,  and  bor- 
rowed money  thereon  with  the  authority  of 
her  husband,  with  which  the  mortgage  above 
mentioned  was  paid  off.  Held,  that  the  wife 
was  personally  liable  for  the  amount  so  bor- 
rowed, although  in  the  deed  of  obligation  and 
mortgage  given  therefor  she  and  her  husband 
and  the  curator  to  the  substitution  created 
under  the  marriage  contract,  were  all  des- 
cribed as  the  "  party  of  the  first  part, ''  and 
the  money  was  acknowledge  to  have  been 
received  and  was  promised  to  bo  repaid  by 
the  "party  of  the  first  part,''  and  the  mortgage 
securmg  payment  was  by  the  same  party,  and 
although  the  husband  was  described  as  acting 
in  his  own  name,  and  to  authorize  his  wife. 
fVancis  &  Botiaqitet,  6  L,  N.  122  &  27  L.  C.  J. 
115,  S.  C.  R.  1883. 

V.  Powers  op  wife. 

74.  Where  a  woman  is  married  under  a  con- 
tract excluding  community,  she  may  borrow 
money  with  the  authorization  of  her  husband 
and  be  liable  for  the  repayment  of  it,  and 
such  obligation  is  not  forbidden  by  the  term 
of  Art.  1301  C.  C.  (1)  Ross  &  SocieU  de  Cons- 
Iruction  de  Quebec,  12  R.  L.  130,  Q.  B.  1882. 

V'l.  Reoisteation  of. 

75.  The  defendant,  a  merchant,  by  his  con- 
tract of  marriage  passed  in  September,  1877, 
gave  to  his  wife,  who  was  thereby  constituted 
separate  as  to  property,  the  sum  of  $4000.  The 
wife  now  came  in  by  opposition,  and  was  col- 
located on  the  estate  of  her  husband  for  that 
amount,  which  collocation  was  contested  by 
certain  of  the  creditors  of  her  husband  on  the 
ground,  that  the  marriage  contract  in  ques- 
tion was  not  registered  within  three  months  of 
its  date,  as  provided  by  the  126lh  section  of 
the  Insolvent  Act,  1875.  Held  that  the  provi- 
sion in  question  applied  ouly  to  estates 
which  had  been  placed  in  insolvency,  and 
which  were  being  wound  up  und-:^  the  Insol- 
vent Act  1875,  while  the  similar  provisions 
in  previous  insolvent  acts  could  not  be  made 
to  extend  to  marriage  contracts  passed  after 


(1>  A  wife  cannot  bmd  herself  either  with  or  for 
her  nusbarid,  otiierwise  than  as  being  common  as  to 
property,  any  such  obligation  contracted  by  her  m 
any  other  quality  is  voia  and  of  no  effect.  1801  0.0. 
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they  had  ceased  to  be  in  force.    Joseph  i 
Fortin,!  Q.  L.  R.  87,  S.  0.  1881. 

7().  .\nd  the  Insolvent  Act  1H75,  having 
boon  repealed  prior  to  the  insolvency  of  the 
husband  the  rights  of  the  wife  were  not 
iitl'ected  by  it,  and  must  be  regulated  accord- 
ing to  the  provisions  of  the  Civil  Code.   lb. 

11,  The  opposantby  her  opposition  for  judg- 
ment set  up  that,  by  her  marriage  contract,  it 
was  stipulated  by  her  husband,  in  his  life  time 
seigneur  of  the  fief  and  seigneurie  of  Lache- 
naie  that  in  consideration  that  there  should 
bo  no  community  of  property  between  them, 
and  to  be  in  place  of  all  cfower  and  other 
matrimonial  rights  that  she  should  have  an 
abnormal  life  rent  of  £180  currency,  payable 
£45  every  three  months,  counting  from  the 
day  of  his  death,  and  in  order  to  guarantee 
the  payment  of  the  same,  hypothecated  iu 
her  favor  the  fief  and  seigneurie  of  Lachenaie. 
The  immoveables  sold  formed  part  of  the 
property  of  the  said  seigniory,  and  in  the 
report  of  distribution  she  was  collocated  for 
12,508.78  arrears  of  rent,  and  $2,349.57  to 
count  on  the  capital.  Contestant,  a  subse- 
quent hypothecary  creditor,  contested  on  the 
ground  that  the  marriage  contract  should 
have  been  registered  during  the  life-time  of 
the  husband,  and  that  prior  to  the  registration 
of  said  deed  all  seigniorial  rights  in  *he  said 
seigniory  had  been  abolished.  Held,  that  the 
mari'iage  contract  did  not  require  to  be  regist- 
ered during  the  life-time  of  the  husband  to 
preserve  her  rights  as  therein  stipulated,  and 
contestation  dismissed.  Chisholm  v.  Pautt, 
26  L.  C.  J.  162,  S.  C,  1882. 

VI  I.  Transfer  by  Wife  ox  behalf  op  Ylvt- 

BAND. 

78.  Question  as  to  the  validity  of  a  deed  of 
transfer  made  by  a  wife  on  behalf  of  her  hus- 
band, by  which  she  transferred  to  the  defen- 
dant with  promise  of  warranty  "  all  her  right 
"  title  and  interest,  as  one  of  the  legatees  and 
"  legal  representatives  of  her  father,  the  late 
"  I).,  deceased,  to  the  sum  of  $3,000  part  and 
"  parcel  of  the  amount  coming  to  her  under 
"  and  by  virtue  of  a  certain  sale  by  authority 
"  of  justice,  of  certain  real  estate,  the  property 
"  of  the  estate  of  her  late  father,  with  all 
"  interest  to  accrue  thereon."  The  consider- 
ation of  the  deed  was  stated  to  be  the  like 
sum  paid  in  cash  at  the  execution  of  the 
deed.  The  declaration  set  up  that  no  money 
was  really  paid  at  the  execution  of  the  deed, 
that  she  had  never  received  any  considera- 
tion for  the  transfer,  that  she  never  was 
indebted  to  defendant,  and  that  said  deed 
was  made  as  security  jjro  tanto  of  the  indebt- 
edness of  her  husband  to  defendant  under 
the  importunities  and  influence  of  her  hus- 
band acting  in  connivance  with  defendant 
and  said  transfer  was  therefore  absolutely 
null  and  the  plaintiff  was  entitled  to  have 
return  of  all  the  moneys  received  by  defend- 
ant under  the  same  and  interest.  Per 
curiam.— .The  plaintiff  truly  says  that  shs 
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made   the   tr«naf^-   ;„    *i.-    ^,    .  -^'a.   -*05 


mont  which  inured  to  hor  huB  Ws  ben^eiU 

ffo^3'M  C  r  V  f '[^'  *'"^*  "'«  '»^»''"'"  "*^^' 
^uuo  1.HM  L.  (  .  (I)  does  not  go  tlmt  lencth 

creditor  a  vu  unl/lo  security  whioh  has  dis 


MARRIED  WOMEN. 

1.    l^ESCRIPTION  OF  1\  ACTION  By 

.NTRA^r^""''  ™"  ^°^  Bkoistbat.on  WHE.V 
DUR&rTro;. '"  ^"""^'^  "^'  *"  ^«^CE. 

.XTBA^r"'"'   ™''    ^"^   ^<"«T«ATION    WHEN 

<  9.  The  penalty  enacted  bv  Art  981  r  r  p 
with  respect  to  married  vvomeT^carrvinJon 
trade  without  dehvering  to  the  prothonota" 

t'onecf  ^!f  ™'V''^  declfration  therein  men"^ 
tioned,  IS  not  intended  to  apDlv  to  rises 
where  a  married  woman  is  carrv-ing  on  a  nettv 
business,  with  a  stock  of  tlie  Value  of  a  few 


MASTER  AND  SERVANT. 

1-  Desertion  of  servant. 
n.  Dismissal  of  serva.vt. 
in.  Journaliers. 
J^^-  Liability  of  .master. 
For  injur;/  io  servant. 
V .  Liability  op  servant. 
VI   Rights  of  apprenticeship. 

VTir  ^P"^*  °^  WORKMEN. 

vlll.  Services  to  rklative  deceased. 
I.  Desertion  op  servant. 

80   Where  a  commel-cial  traveller,  eneased 

ttt'le5„r*^""  'V'^  of  his  ^mpTofe^ 
without  legal  cause  and  against  the  will  of 

Other  quality  is  void  and  of  no  effect.  ISOI  C.C       ^ 


his  employer  and  without  previous  Io„»i 
ice  ho  forfeits  all  claims  fo  wroVafo  ,,'f^ 
to  the  time  of  his  quitting,'  X\l^Z]'7lt:\ 
compensation  will  li^  of  tht  damago  su  .;  " i 

II.  Dismissal  op  skrvant. 

T  f  ■-  ?:  '■  "«■  o-  a.  isT      '" " 

neiy  and  working  of  the  slion     Ti.„f  . 
partnership  was  not  to  le  d   soivod  h  •     '" 

from  the  ppooeed,  of  Iho  ZrtorSio  fc 

^^Sol3rr£-?£reS'^ 
f:=/,L=Se^s£H 

his  employment,  and  replaced  him  bj'  an^ 

The  {?f ''""r'iho  asked  for  $3,000  damages 

iro'ved  tSlr  ""  ,1"^  1'"^*    allegecT  a'^d 
f»!?l      A     '^^  appellant,  without  his  know 

S/  h«Mhi  *"'■  P*""'^"  '"  '^  "^al  business. 
Entered   inf.  w  '^'''"l^^'ng  a  clerk  who  had 

the  month  and  that  the  engagement  lafterS 
mated  with  the  plaintiffs*^  f^onVent  He 
tenders  with  his  plea  the  sum  of  Is"  as  the 

DkS^"^""'^  "^ks  for  the  dismissal  Tf  the 
plaintiff's  action  quoad  the  «urnIno  P-,m  Ih- 
evideace  it  appears  that  on  S  ;ing  ^  Je 
defendant's  store  one  morning  the  nlnint^ 
and  his  employer  had  son  e  words^  aW 
some  work  that  had  beenleft  Zdone  an! 
the  latter  remarked  if  he  was  not  content. 
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lout  provious  legal  no. 
uus  to  wagos  accrued 
ttmg  tl.e  seivjco  and 
I  the  fJamago  sulU-red 
r  Darling.  27  L.  c. .] 


f^'S^'y  0/  Montreal. 
"J9.,)  reported  in  tj-. 
B.,  1880. 

d  that  on  the  20tli 
jntered  into  partner- 
t  as  nianufanturcrsof 
?oRivorH,and  that  tin. 
iain  tools  and  inaohi. 
or  it  was  agreed  by 

that  the  appellant 
>ment  of  the  machi- 
lie  shop.    That  the 
ic  dissolved  by  the 
'Ors  but  should  con- 
vears.  In  1S79,  how- 
ught  out  the  ai)pe|. 
'  the  sum  of  $2,800, 
tinue  him  as  man- 
balance  oi'  the  term 
per  annum  as  salan 
I    agreed    to   di'avp 
10   partnership  for 
liis  agreement  was 
deed,   the   1 7th  of 
me  the  partnersiiij, 
'  7th  of  August  of 
ident,  without  just 
the  appellant  from 
aced  him  bj'  ano- 
br  $3,000  damages, 
part    alleged    and 
without  his  know- 
ered  into  partner- 
n  a  rival  business. 

for  these  reasons 
g  the  appellant. 
all  A  McDongall. 

I  that  a  merchant 
a  clerk  who  had 
nt  without  repre- 
3ed  from  his  last 
3ation.  Jarret  it 
1881. 

laintiff,  who  was 
imploy,  brings  an 
alary  and  dama- 
ise.  Thedefend- 
■  was  engaged  by 
;ement  was  term- 
ill  consent.  He 
im.  ofifSL'asthe 
•■  dismissal  of  the 
urplus.  From  the 
arriving  at  the 
ingthe  plaintiff 
le  words  about 
ift  undone,  and 
a-s  not  content, 
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he  could  go  elsewhere,  to  which  in  a  moment 
of  bad  humor  the  plaintiff  assented.  Under 
these  circumstances  the  defendant's  plea  is 
made  out,  and  the  tender  of  |32  is  declared 
valid  and  the  plaintifi's  action  is  dismissed  aa 
to  the  surplus  with  costs.  Feltier  Jc  Moisan. 
■S.  C,  1884. 

III.  .JOUKNALIER.S. 

85.  In  an  action  against  an  employee Held 

that  the  defendant,  whose  occupation  was  to 
paint  or  engrave  flowers  or  patterns  on  wall 
paper,  was  not  a  workman  within  the  mean- 
ing of  Que.  4445  Vic.  Cap.  18,  which  exempts 
from  seizure  one-half  of  a  workman's  wages. 
Brown  &  Gordon,  7  L.  X.  :<.'i4,  C.  C.  1884. 

IV.  Liability  of  mastkr 

8f).  Where  action  of  damages  was  brought 
against  a  master  for  an  accident  caused  by 
one  of  his  employees  allowing  a  piece  of 
metal  to  fall  from  a  rool  on  to  plaintiff's  head. 
Held  that  ho  was  liable.  Vandal  &  Prowse. 
4  L.  N.  2,  .S.  C.  1880. 

87.  Plaintiff  was  employed  by  the  defend- 
ant in  his  bakery,  and  after  his  duties  were 
over,  proceeded  with  the  other  workmen  to 
leave  the  defendant's  premises  and  in  doing 
so  had  to  traverse  the  defendant's  yard  in 
which  was  a  dog  of  the  defendant  at  largf, 
which  was  known  to  be  ferocious  and  dispos- 
ed to  bite.  The  other  workmen  before  leaving 
the  bakery  warned  the  plaintiff  of  the  char- 
acter of  the  dog ;  and  that  ho  had  better  not 
leave  until  ho  was  chained  up.  The  plnintiti 
left  the  bakery  and  while  traversing  the  yard 
ivas  bitten  by  the  dog.  Action  of  damages 
by  plaintiff  dismissed  in  court  of  first  in- 
stance on  the  ground  that  the  plaintiff  was 
.1,'uilty  of  negligence  in  traversing  the  yard 

after  being  warned  f   but  in  Review Held 

that  as  the  plaintiff  was  engaged  in  the  busi- 
ness of  his  master  and  there  was  no  provoca- 
tion on  his  part  of  the  dog,  that  he  was  enti- 
tled to  $75  damages  and  costs  in  an  action 
over  $100.  Auprix  vs.  Lajleur,  25  L.  C.  J. 
i'.il.  S.  C.  R.  1880. 

88.  Action  by  the  widowof  the  late  M.  S., 
claiming  damages  from  his  employers  by 
reason  of  his  death  by  accident.  The  plea 
admitted  that  S.  was  in  the  employ  of  the 
defendants  on  the  28th  of  February  last,  the 
date  of  the  accident.  His  ordinary  occupa- 
tion was  that  of  carter,  but  it  was  understood 
that  he  was  to  perform  such  other  work  about 
the  works  of  construction  and  repair  then 
going  on,  as  might  be  required.  It  was  alleged 
that  the  defendants  used  all  proper  precau- 
tion, but  that  in  course  of  construction  a 
chain  used  to  hoist  sticks  of  timber  gave  way 
from  unforeseen  causes,  and  the  stick  of 
tmiber  full  upon  .S  ,  and  iniiictod  such  serious 
injuries  that  he  died  shortly  afterwards.  That 
this  was  a  fortuitous  event,  for  which  the  de- 
fendants were  not  responsible.  Further  that 
i^.  was  negligent  on  his  part  in  passing  under-  [ 
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neatli  the  stick  of  timber.  The  Court  con- 
sidered that  the  plaintiff  was  entitled  to 
recover,  and  the  damages  were  estimated  at 
11,000,  for  which  judgment  was  rendered, 
with  costs.  Filiatrault  vs.  Ogilvie  et  al.  S.C. 
1881 . 

89.  Lo  nialtre  est  responsable  tl  son  em- 
ploye du  dommage  qui  lui  advient  par  suite 
d'uno  installation  perieuse  des  macliineg  ou 
appareils  de  pon  etablissement  ot  la  connais- 
sance  quo  I'employe  aurait  pu  avoir  du  dan 
ger  n'exonere  pas  '  maitre.  Cassette  d-  Le 
duc.QL.  N.,  181  S.I     1{.  I88;5. 

90.  Et  lorsque  reaiploy6  a  fait  ce  qu'aurait 
fait  la  plui  irt  des  hommes  et  n'est  pas  en 
faute  il  n'y  a  pas  lieu  &  reduire  son  mdem- 
nite  pour  nSgligenco  contributive.  lb. 

91.  On  the  21st  July,  1881,  the  husband  of 
plaintiff  was  in  the  employment  of  defendant, 
as  second  mate  aboard  the  Steamer  Chambly. 
He  was  a  good  husband,  a  good  servant,  and 
was  liked  by  all,  including  the  officers  of  the 
Company.  On  the  date  of  the  accident,  the 
Ckamhly  was  met  by  a  tug  boat,  called  the 
John  Brown,  and  the  two  vessels  came  toge- 
ther for  the  purpose  of  transferring  some 
boxes  unto  the  Chambly.  This  was  in  a  part 
of  the  stream  were  the  current  was  very 
swift,  the  boats  were  lashed  together  only  at 
one  end  and  were  consequently  being  carried 
apart  by  the  current.  As  the  deceased  was  in 
the  act  of  assisting  to  carrying  a  box  from  one 
boat  to  the  other,  the  gangway  gav<^  way  in 
consequence  of  the  separation  of  the  boats, 
the  box  fell  into  the  river  and  dragged  the 
husband  of  the  plaintiff  after.  The  Captain 
started  the  boat  without  being  aware  of  the 
accident,  but  being  immediately  told  of  it, 
atop  and  backed  up,  but  not  in  time  to  save 

the    deceased,    who  was  drowned.    JugS. 

(iu'en  droit,  le  maitre  ou  commettant  est 
tenu  de  veiller  a  la  slirete  de  ses  employes 
ou  proposes,  est  que  si  un  accident  arrive  a 
un  employe  dans  I'execution  de  ses  devoirs, 
le  maitre  on  est  responsable,  a  moins  qu'il  ne 
8oit  prouve  que  dans  I'etat  actuel  de  la 
science,  il  etait  impossible  de  le  prevenir  (1). 
fit.  Jean  &  R.  Ontario  Kaviqation  Co.  11  R. 
L.  381,  S.  C.  1882. 

92.  Que  lorsqu'il  y  a  imprudence,  ou  faute 
de  la  part  de  la  victuno  de  I'accident,  cette 
fauto  ne  peut  soustraire  le  maitre  ou  com- 
mettant a  la  responsabilit6  qu'il  encourt  par 
la  loi ;  mais  que  cette  faute  de  la  victime 
doit  fitre  prise  en  consideration  lorsqu'il 
s'agit  d'etablir  le  montant  des  dommages.  lb 

93.  Que  le  maitre  ou  commettant  est  res 
ponsablci,  vis-a-vis  de  ses  ouvriers  ou  proposes, 
du  dommage  cause  par  I'un  d'eux  a  I'autre, 
dans  I'execution  du  travail  commun.   lb. 

94.  Que  Taction  naissant  de  la  responsabi 
lite  civile  peut  etre  intentee  directement 
contre  la  personne  civilement  responsable, 
S.WS  qu'.on  Roit.  t..",r,r.  .-le  mettre  en  cause  los 
auteurs  du  fait  dommageable.   lb. 


l\ 


(1)  Reversed  in  appeal, 
1883. 


28  L.  C.  ,T.  91,  Q.  B. 
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95.  PImntiff  was  in  tho  euji.loy  of  the 
defendunt,  biHouit  manufacturer  and  while 
engaged  in  8Uch  omplo.vmonf,  his  hniul  was 
oaught  between  two  rollers,  belonging  to  the 
inaolnnery    used    for    making    biscuit.,    bv 

■n,lS  °  ^/i'"  ?"«*"•*  '""'"  Permanently 
mjured._^e/rf  that  a  workman  who  is 
ii^urod  m  the  coiuh«»  of  an  employment 
which  becomes  dangerous  only  bv  carelesnoss 
and  want  of  proper  attention,  has  no  right  to 
damages  from  his  mnsf.'r,  especially  if  he  is 
acquainted  wi til  the  uoiking  of  the  machine- 
•  y,  and  could  be  injured  only  by  his  own  im- 
prudence.  Sarautl  d-  Kiaw,  II  K.  L  217,  S.  C. 

V.  Liability  of  skrvaxts. 

96.  Whore  an  employer  had  i)ubiishe,l  i„ 
us  fa<-tory  a  rule  that  any  employee,  intending 
to  leave,  must  give  a  certain  notice,  this 
notice  IS  obligatory,  and  an  action  under  cap. 
-0  of  the  city  By-laws  will  lie  for  desertion, 
even  where  the  engagement  is  for  a  shorter 
period  than  one  month,  and  he  leaves  at  the 
expiration  of  his  term.  Citi/  of  Montreal  & 
Durand,  5  L.  N.  363,  R.  C.  1882. 

Vr.  Rights  of  apprenticesuip.  i 

"^"n  \  .<'?.»tract  of  ai)pronticeship  will  bo 
annulled  it  it  ajipear  that  the  apprentice  has 
not  a  fan-opportunity  of  acquiring  proficiency 
m  the  art  which  the  master  engaged  to  teach 
hrni.  Baker  &  Lebeaii,  7  L.  N.  2'.t9,  Q.  B.  1884. 

VII.  Rights  of  workmen. 

«8.  Where  workmen  were  engaged  by  con- 
tractors for  the  construction  of  railway,  but 

V'^^Pu^'llF^"^  ">•'  ™«"'  tl^"^""  wages  &c. 
—^eld  that  they  were  justified  in  believinc 
the  company  to  bt  the  principals  and  in  look 
ing  to  them  for  their  wages.  Lapoinle  cfc  Cana- 
1883  -^^  ^'''''"'«.'/   Cb.,  7  L.  N.  29,  C.  C. 
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I.  Penalty  for  practice  of  without  ucENn. 

100.  Action  under  the  Statute  of  the  Pi.„ 
vmce,  42  &  43  Vict.  C.  37,  Sec.  28  impost  , 
a  penalty  of  not  less  than  ^25,  nor  moift  ,' 
.*1W,  upon  any  person  who.without  being  out  i 
tied  to  registration  under  the  provisionsof  tl  . 
act,  shall  be  convicted  of  having  practiso,! 
medecine,  surgery,  or  midwifery  in  the  pm 

Z't."^  "^"f'Ti"'  '■"'•  »"■•".  gai".  o''  hop.  ,?, 
reward,  and  the  particular  facts  allem.,! 
against  the  .lefendant  are  that  he  attemt! 
three  Persons  who  were  named,  one  of  tl,.,„, 
at  ,st.  Constant,  and  the  two  others  at  Ui,,-,.i 

{w',*„'r  i!'"'''^"'^'*  ''^.ry  «»'*eolB2inea4ot 
two  of  the  cases,  and  $1.2.5  in  the  other.  Con 
elusion  for  one  penalty  only.  Per  curiamZ 
Ihe  defendant  is  very  old  and  very  poor,aii,i 
appeai>.s  to  be  l,at  is  now  known  as  a ''crank  '' 
Ihejudgmont  .s  for  $25  l„r  the  case  ..rov.-j 
vi/.:  that  of  Madlle<}ervai8;  the  Court  res..rv.' 
ing  to  pronouncr  also  imprisonment,  if  it 
sl.ouhl  be  asked.  Colle.fe  of  Phy.ueian,  and 
fu^ieon.njf'nnnnce  of  Quebec  ,f:  Garon.i\ 
ij.  .^,  t)i    s.  c.  |XX2. 


VIII.  Services  to  relative  deckased. 

99.  -Action  for  services  as  housekeeper  of  a 
person  deceased,  with  whom  plaintiff  had 
resided  as  a  friend  and  relative.  She  left  the 
house  of  deceased  in  December,  1878,  and 
deceased  died  in  July,  1879.    Action  brought 
?^  f  u  ^^P'ember,  1880.    Plaintiff  admittted 
that  she  had  never  stipulated  any  price  for  her 
services  in  the  household,  nor  any  agreement 
that  she  was  to  have  wages,  and  she  had  never 
demanded  imy.-Held  that  the  demand  was 
prescribed  by  one  year,  that  it  was  for  an 
amount  oyer  $50,  and  there  was  no  writing, 
and  that  in  any  case  as  between  fi'iends  and 
relatives  no  hiring  can  be  presumed.  Leonard 
d  Jobm,  4  L.  N.  55,  S.  C.  J881. 


MEDICINE  AND  SURGERY. 

1.  Act  RESPECTiNo,  Kee  q.  45  Vict.,  Cap.  22. 

MEETINGS. 

c4p0RaTi0NS.™'''""'  "'  ^^UNICIPAL 

MEMORANDUM  IN  WRITING. 
I.  When  necessary. 


101.  Held,  that  an  alleged  agreement  which 
IS  to  destroy  the  legal  efTect  of  the  order  of 
the  endorsement,  according  to  the  law  mer- 
chant must  be  proved  according  to  the  rules 
laid  down  in  1234  and  1235  C.  C,  as  to  the 
necessity  of  a  memorandum  in  writing.  Whit- 
field  &  Maedonald,  2  Q.  B.  R.  157  &  26  L  C  J 
69,  Q.  B.,  1881,  &  27  L.  C.  J.  165,  P.  C,  mi 
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MERCHANT  SHIPPING. 

I.  Act  concerning  C.  45  Vic,  p.  cxxxi ;  c! 

4b  Vic,  p.  CXL. 

II.  Action  for  Skaman's  Waoes. 

III.  Advance  Notes  to  Seamen. 

IV.  Certificates  to  Masters  and  Mates  ov 
Ves-sels,  C.  46  Vict.,  Cap.  28:  C.  47  Vict. 
Cap.  19.  ' 
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OP  WlTHOl'T  UCKN,  I  . 
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4»«  MERCHANT  siiippma. 

V.  Fbks  a  Expenses,  C.  45  Vict.,  p.  oxi.i. 

VI.  Graiv  Cakooes,  C.  45  Vict.,  p.  oxliii. 

VII.  Ill  Tkeatmknt  of  Hailobs. 

VIII.  Jurisdiction  in  cases  ok. 

IX.  ilrBISDICTION     OF     JCDOE     OF     .SBS.HI0^S 

dnder. 

X.  Liability  of. 

For  necessaries. 

XI.  Pilots. 

XIL  PiLOTAiiE  Act  amended  C.  45  Vict., 
(  w.  32. 

XIII.  Pobt  Wardens  Acts,  C.  45  Viot., 
Caps.  45,  46. 

XIV.  RioHTs   OF  Mortoaoue  to    Freight 

EARNED. 

XV.  Sale  op  Vessel. 

XVI.  Salvaoe. 

XVII.  Seamen's  Act  amend'o.  C.  45  '.it., 
(/'aps.  33  &  .'{4. 

XVIII.  Seamen's  Wages,  ■  .    i '.  Vict.,  i  . 

CXXXIV. 

XIX.  Seizure  of  Vessel.s. 

XX.  Shippino  ok  Seamen. 

II.  Action  fob  Seaman's  Waok.s. 

102.  In  a  suit  for  seaman's  wages,  the  pro- 
test of  a  I^oreign  Consul  to  the  jurisdiction 
overruled.  This  was  a  suit  for  seaman's  wages 
and  camo  before  the  Court  upon  the  inter- 
vention of  the  Consul  for  Sweden  and  Nor- 
way, in  the  form  of  a  protest  to  the  jurisdic- 
tion, the  Monark  being  a  foreign  vessel  and 
the  caflo  being  one  which,  it  was  represented, 
this  Court  in  its  discretion  ought  not  to  deter- 
mine. Monark  The  in  re,  9  Q.  L.  R.  211, 
V.  A.  C,  1883. 

103.  The  189th  section  of  the  Merchant 
(Shipping,  Act  1854,  applies  to  foreign  as  well 
as  British  vessels,  and  a  Vice  Admiralty  Court 
cannot  entertain  a  suit  for  seamen's  wages, 
the  demand  being  below  £50  stg.,  unless  upon 
a  reference  as  prescribed  by  that  Act.  Ih., 
9  Q.  L.  R.  214,  V.  A.  C,  1883. 

in.  Advance  Notes  to  Seamen. 

104.  To  an  action  on  an  advances  note  to  a 
seaman,  under  36  Vict. ,  Cap.  129,  Sec.  30, 
payable  five  days  after  the  aaiUng  of  the  ship 
with  the  seaman  on  board,  the  action  being 
by  a  third  party  to  whoi.,  the  seaman  had 
endorsed  it,  it  was  pleaded  that  the  note  was 
not  transferable  by  endorsement,  and  more- 
over that  the  seaman  had  deserted,  and  there 
was  no  consideration.  There  was  proof  that 
the  seaman  with  some  of  his  mates  had 
refused  to  proceed  in  the  vessel  when  it 
arrived  at  Gaspe  as  being  unseaworthy  six 
days  after  sailing.  Held,  that  the  note  was 
negotiable  under  the  terms  of  Art.  1573 
C.  C,  (1)  but  did  not  carry  the  privileges  of  a 


(1)  The  two  last  preceding  articles  do  not  apply  to 
bills,  notes  or  banK  checks  payable  to  order  or  to 
bearer,  uo  significatiou  of  the  transfer  of  them  being 
necessary,  nor  to  debentures  for  the  payment  of  money 
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note  in  the  hands  of  a  third  party  go  as  to  b« 
free  of  objections,  and  the  desertion  of  the 
seaman  liaving  left  it  without  consideration, 
it  was  void  anil  no  action  would  lie  on  it. 
Duihaine  <!b  Magloirt,  8  O.  L.  R  29.').  C.  C.. 
1882.  o        >      -^  , 

VI I.  Ill  treatment  ok  sailoh.s. 

105.  Complainant  was  a  sailor  on  board  thr 
Alpheus  Marshall,  a  British  registered  ship. 
His  engagement  was  made  at  New  York,  6th 
September,  1883,  for  3  years  at  $14  a  month. 
After  a  long  voyage  to  Yokohama,  .Japan,  the 
ship  came  into  jiort  of  Montreal.  Here  he 
laid  an  information  against  the  captain  accu- 
sing him  of  cruelty,  and  claiming  to  bo  dis- 
charged from  his  engagement  and  to  bo  paid 
a  certain  sum  for  wages.  _  Held  that  thn 
action  of  a  captain  in  putting  his  hands  on 
short  allowance  during  a  voyuge  of  sov.ral 
months,  when  he  had  several  ojjportunities 
to  supply  his  vessel  with  tho  uecesg'.iy  pro- 
visions, constitutes  a  case  of  ill  treatment 
sufficieii*  to  Justify  a  sailor  in  le.iving  his  ship 
and  in  .suing  for  his  wages  umlor  the  190tli 
section  of  the  Merchant's  Shipping  Act,  1 1854). 
Tapper  d;  McFadden,  7  L.  N.  369,  Po.  Ct.  1884. 

106.  That  tho  captain  was  not  justified  in 
inflicting  severe  punishment  on  a  sailor  be- 
cause, while  the  latter  was  weak  on  account 
of  not  having  sufficient  food  to  eat,  ho  refused 
to  work.  lb. 

107.  That  the  refusal  or  neglect  of  the  caji- 
tain  to  provide  a  sailor  with  necessary  food, 
and  his  incarceration  in  the  ship's  cells. 
where  he  was  put  into  irons,  anfl  afterwards 
triced  up  by  the  thumbs,  justify  reasonable 
apprehension  of  danger  to  his  life  if  he  were 
to  remain  on  board.  lb. 

VIII.  Jurisdiction  in  cases  op 

108.  Act'"  :  for  wages  as  sailor  on  board 
the  barqi  Leda.  navigating  the  interior 
waters  of  Canada.  Plea  want  of  jurisdiction 
in  the  judge  of  Sessions  on  the  ground  that 
the  barque  was  not  registered.  Held  that 
notwithstanding  the  defendant  had  a  license 
from  the  Harbor  Commissioners,  the  action 
must  be  dismissed,  as  there  was  no  proof  that 
the  barque  was  registered  according  to 
the  provisions  of  36  Vic.  Cap.  129,  Sees  52  & 
54.  (1).  Tremblay  dk  Lamothe,  7  Q.  L.  R.294, 
S.P.  1881.  ' 


\w\ 


nor  to  tran.sfers  of  shares  iu  the  capital  stock  of 
iucorjiorated  companies  which  are  regulated  by  the 
respect  ivi-  acts  of  incorporation  or  the  By-laws  of  such 
companies.  Notes  for  the  delivery  of  grain  or  other 
things,  or  for  the  payment  of  money  and  payable  to 
order  or  to  bearer,  may  be  transferred  by  enuorsement 
or  delivery  without  iiottCj/.vhelhct:  they  arc  payable 
absolutely  or  subject  !•)  >-■  (-ondition.    1573  C.  C. 

jl).  Any  seaman  or  apprentice  belonging  to  any 
ship  registered  in  either  of  the  said  Provinces,  or 
any  person  duly  authorized  on  his  liehalf  may  sue  in 


i 
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IX.  Jurisdiction  of  ,ii-dge  of  sessions  under 

109.  Appeal  from  a  judgment  refusing  a 
writ  of  prohibition   to  restrain  the  judge  of 
sessions  of  the  peace  at  Quebec  from  exe- 
cuting a  conviction  by  which  he  had  condem- 
.led  the  appellant  to  be  confined  for  five 
years  m    the    provincial    penetentiary  for 
having  on  the  9th  of  Sept.   1880,  gone  on 
boar  the  ship   Cavalier,  armed,  without  the  I 
permission  and  consent  of  the  master.    The 
prohibition  was  asked  for  on  the  ground  that 
the  '<  Seaman's  Act,   1873 "  Sec.  86  under 
which  the  conviction  was  had,  conferred  no 
jurisdiction  upon  the  judge  of  sessions  to  try 
the  case  and  moreover,  the  conviction  was  had 
upon  summons  in  the  absence  of  the  defend- 
ant and  the  summons  did  not  aver  in  the 
terms  of  the  Act,  that  the  ship  in  question 
was  a  merchant  ship.     5e?d(l)  dismissing  the 
demand  for  prohibition  on  ail  these  grounds 
that  the  Judge  of  Sessions  had  summary  jur- 
isdiction to  convict  under  the  act  in  question. 
Clark  &  Chauveav,  8  Q.  L.  R.,  98,  Q.  B.,  1882 
110.  And,  moreover,  there  was  no  appeal 
from  a  judgment  dismissing  a  demand  for 
prohibition.    lb. 
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granted  to  one  partner  individually  for  the 
benefit  of  the  firm,  and  by  him  transferred  to 
the  other  partner,  and  the  firm  haa  possession 
of  the  vessel,  an  action  by  the  firm  for  the 
freight  earned  was  held  to  be  properly  brought 
Lord  &  Bemier,  4  L.  N.  182,  S.  C.  1881. 

XV.  Sale  op  vessel. 

114.  The  sale  of  a  vessel  by  deed  sous  aeina 
privf.  not  registered  will  transfer  the  property 
to  the  purchaser,  even  as  against  third  per- 
sons. Michan  &  Marcotte,  9  Q.  L.  R.  ,330,  Q. 
13.  1870. 

XVI.  Salvage. 


X.  Liability  of.  \ 

111.  For  necessaries — Action  for  necess- 
aries brought  by  the  promoter,  a  shipliner  and 
carpenter  of  Montreal.  The  ''Glendevon" 
came  to  Montreal  with  a  cargo  of  coal :  she 
was  to  take  a  cargo  of  wheat  on  her  return 
voyage  and  the  promoter  was  employed  by 
the  master  to  line  her  so  as  to  undertake  this 
voyage.  He  did  the  work  and  brought  the 
action  for  the  price  of  it,  mGH.lS.—HeM  that 
such  lining  conies  under  the  terms  "  necessa- 
m"f  .'^  '"^V'''  J^iperial  Act,  26  Vic.  c.  24,  s. 
10,  S  10.  Glendevnn  in  re.  10  Q.  L.  R  •><);-,  v 
A.  C.  1884.  ~    ' 

XI.  Pilots. 

112.  A  pilot  who  has  been  dismissed  without 
reason  before  the  time  of  his  engagement  has 
expired,  has  a  right  to  recover  from  the  Cap- 
tain the  total  amount  of  his  wages  ^p  to  the 
1^1?  °t'^?  engagement.  Laf  ranee  &  Jackson, 
12  R.  L.  21,  S.  C.  1881.  ' 


1 15.  Where  the  Captain  of  a  steam.ship  cur- 
rying passengers  and  a  yaluable  cargo  from 
Liverpool  to  Montreal,  had  lost  her  screw  and 
had  been  six  days  under  sail  and  was  in  tin- 
CJulf  of  St.  Lawrence  near  a  dangerous  coast 
entered  into  an  agreement  to  pay  £800  st" 
for  towage  in  Qa.spe.—Held,  confii-ming  tlu'. 
Court  below  (II  Dig.  120-97),  that  it  watrea- 
sonable  and  might  be  enforced.  Stewart  & 
Brewis,  26  L.  C.  J.  14,  &  4  L.  N.  203,  &  I 
Q.B.R.  319,  Q.B.  1881. 

XVIIl.  Seamen's  wages. 


XIV.  Right  OF  mortgagee  to  freight  earned. 
113.  Where  a  mortgage  on  a  schooner  was 


asummaiy  nianub.  before  any  judge  of  the  Sessions 
Ail^  M'*'-V'"?'J";iKf.  "*  ij/ouuty  Court,  Stipen- 
dmiT  Mngmtrate  Police  Magistrate  or  any  two 
Justices  oT  the  Peace  actmg  in  or  near  the  place 
where  the  servi.  ■  !ias  tcrmiuated  or  at  which  the 
seaman  or  appivulice  has  heeu  dischaieed  or  at 
winch  any  master  or  owner  or  other  pePson  ^xw^ 
whom  the  claim  is  made  is  .,  resides  for  any  suit  of 
hif  «Ito"' ':  '""'  '''""''"  ""'  «PP«"t''^':  not  o.xceed: 


lib.  Action  by  three  seamen  of  an  Ameriuun 
vessel  for  wages.    The  Consul  of  the  United 
tstates  addressed  a  protest    to  the  Court 
requesting  that  the  matter  in  dispute,  should 
be  left  to  be  decided  by  the  United  States 
Consular  Authorities,  and  it  is  this  matter 
which  IS  now  to  be  decided.    The  seamen 
were  engaged  at  Manilla,  in  the  Philippin,. 
Island,  and  within  the  Spanish  Dommions 
Iheir  contract  was  made  in  the  Spanish  lan- 
guage and  contains  a  stipulation  that  they 
should  be  sent  back  to  their  home,  in  Manilla 
after  the  termination  of  the  voyage  for  which 
they  have  engaged.—  Held  that  though  the 
Court  should  not,  as  a  general  rule,  inteifeie 
in  disputes  respecting  the  wages  claimed  bv 
seamen  of  foreign  vessyls  during  the  voyage, 
that  it  should  have  jurisdiction  and  should 
exercise  It  where  there  appeared  to  be  just, 
cause  for  doing  so.  Mary  Russell,  in  re,  10  Q 
L.  R.  265,  V.  A.  C.  1884. 

XIX.  Seizure  of  vessels. 


117.  The  plaintiflf  having  obtained  judg- 
ment against  the  defendants,  seized,  as  be- 
longing to  G.  L.  one  of  them,  a  yacht  called 
the  I'etrel.  The  opposant  filed  opposition 
claiming  to  be  the  registered  owner  of  the 
vessel  and  produced  a  registered  certificate 
to  that  effect  dated  9  December,  1882.  The 
plaintiflf  contested  tbs  opposition  alleging 
fraud  and  collusion  between  dtifend:,nt  then 
iiisoiveuLand  the  opposant.  He  set  up  that  the 
vessel  belonged  to  the  defendant.and  had  only 
been  registered  in  the  name  of  the  opposant 
for  the  purpose  of  putting  it  out  of  the  reach 


1: 
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of  defendant's  creditors.  Held,  that  the 
seiaure  for  an  ordinary  debt  due  by  a  person, 
other  than  the  registered  proprietor  of  a  ves- 
sel is  null,  and  that  even  proof  of  frau  lulent 
sale,  prior  to  the  registration  is  not  suflBcient 
to  give  legitimacy  to  the  seizure  made  on 
behalf  of  a  creditor  of  the  vendor.  Darveau 
A  Cyprien,  IG  Q.  L.  R.  348,  S.  C.  1884. 

XX.  Shipping  op  seamen. 

118.  Suit  by  a  seamen  of  the  Red  Jacket,  a 
ship  of  2006  tons,  to  test  the  validity  of 
articles  signed  by  him  for  a  voyage  from 
London  to  Quebec,  and  back  to  the  port  of  | 
London,  the  duration  of  the  voyage  not  being 
stated.  It  was  commenced  before  the  Judge 
of  Sessions  of  Quebec,  and  was  by  him 
referred  under  the  189th  article  of  the  mer- 
chants shipping  Act,  to  the  Vice  Admiralty 
Court  for  decision.  The  suit  treated  the  arti- 
cles as  null  and  claimed  a  balance  of  wages 
as  in  a  voyage  from  London  to  Quebec.  The 
articles  were  pleaded  as  an  existing  agi'eement 
and  under  which,  if  valid,  the  promoter 
would  be  bound  to  carry  out  his  engagement 
and  return  to  London.  The  promoter  relied 
on  the  I49th  section  of  the  Merchants'  Ship- 
ping Act  1854  and  the  Act  of  1873,  under  the 
first  of  which  the  duration  of  the  voyage 
must  be  stated  on  pain  of  nullity,  and  under 
the  second,  the  maximum  period  of  the 
voyage  and  the  plnces  or  parts  of  the  world, 
if  any,  to  which  the  voyage  is  not  to  extend. 
Held,  that  as  the  intention  of  the  Legislature 
evidently  was  to  give  the  mariner  a  fair  inti- 
mation of  the  nature  of  the  services  and  of 
their  length,  the  description  from  London  to 
Quebec  and  back  to  the  port  of  London  was 
sufficient.  Red  Jacket,  in  re,  8  Q.  L.  R.  205, 
V.A.  C.  1882. 


MILITIA  &  DEFENSE. 

I.  Acts  respecting  See  C.  44  Vic.  Cap.  19, 
C.  45,  Vict.  Cap.  10,  C.  46  Vict.  Cap.  II,  C. 
48-49  Vict.  Cap.  72. 


MILITIA  LAW. 

I.  Application  of  Imperial  Act. 

II.  Officer  not  personally  liable  for  pat 
OF  mem. 

III.  Rights  and  duties  of  voLnNTr,ERs, 

I.  Application  of  Imperial  Act. 

119.  In  a  prosecution  before  the  .Judge  of 
■Sessions  of  the  peace  brought  under  the  153rd 
Section  of  the  Imperial  Army  Act,  1881,  for 

enticing  soldiers  to  desert Held,  that  such 

.\ct  has  no  application  in  Canada  with  respect 
to  persons  not  connected  with  the  active  mi- 
litia Holmes  &  Temple,  8  Q.  L.  R.351,  S.P.  1882. 

u 
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II.  Oppioer  not  personally  liable  for  pay 
op  men. 

120.  The  plaintiff,  a  volunteer  in  defend- 
ant's Company,  was  allowed  by  the  Govern- 
ment, the  sum  of  $6  for  his  annual  drill.  After 
the  receipt  of  the  money  from  the  Govern- 
ment as  set  forth  in  the  pay  roll,  the  defend- 
ant notified  the  plaintift  to  come  to  his  office 
and  receive  his  pay.  The  plaintiflF  ro'used 
and  sued  the  defendant,  alleging  that  the 
defendant  had  promised  to  pay  him,  but  had 
kept  the  money.  The  point  in  the  pleadings 
upon  which  the  judgment  turned,  is  covered 
by  the  cons'!  -Srants  of  the  judgement.  Held 
that  the  su,  ■  of  money  sought  to  be  recovered 
in  and  by  his  suit  is  a  sum  of  money  held 
by  the  defendant  as  an  officer  of  militia 
for  payment  of  militia  service,  and  in  respect 
of  his  district  of  which  he  is  amenable  to  mi- 
litia authority  and  that  he  is  not  personally 
debtor  thereof  to  the  plaintifiF,  in  such  wise  as 
to  entil'  the  plaintiff  to  sue  him.  Willam.s  <f- 
Seale.  1  L.  N.,  224,  C.  C,  1878. 

III.  Rights  &  duties  op  volunteers. 

121.  In  an  action  for  slander  by  a  soldier 
of  the  active  militia  of  Canada,  against  his 
commandiiig  officer — Held  that  the  question 
as  to  whether  an  officer  is  justified  in  ani- 
madverting upon  the  conduct  of  a  soldier  un- 
der his  command,  is  a  question  of  a  military 
character  to  be  decided  by  the  military  au- 
thorities, and  one  in  relation  to  which  the 
Courts  of  law  ought  not  to  interfere.  Holbrov) 
&  Cotton.  9.  Q.  L.  R.  105.  S.  C,  1882. 

122.  That  all  matters  of  complaint  of  » 
purely  military  character  are  to  be  confined 
to  the  authorities.  lb. 

123.  That  military  discipline  and  military 
duty  are  cognizable  by  a  military  tribunal 
and  not  by  a  Court  of  Law.   lb. 

124.  That  an  informality  in  the  enlistment 
of  a  soldier  of  the  government  cannot  be  in- 
voked by  him  as  relieving  him  from  military 
discipline  after  voluntarily  serving  with  his 
corps,    lb. 


MINES  &  MINERALS. 

I.  Rights  in. 

125.  Imformation  by  the  Attorney  General 
of  the  Province  of  Quebec,  in  the  nature  of  a 
scire  facias,  questioning  the  validity  of  letters 
patent  of  the  late  Province  of  Canada  grant- 
ing to  certain  persona,  their  heirs  and  assigns 
forever  the  right  to  mine  for  gold  and  other 
precious  metals  within  the  limits  of  the  fief 
and  seigniory  of  Rigatid,  Vaudreuil.  the  pro- 
perty of  the  grantees.  Held  that  by  the"old 
law  of  Franco,  which  is  in  force  in  Canada,  the 
right  to  minerals  did  not  pass  by  a  grant  ot 
lands  to  the  grantee  without  special  words, 
but  remained  in  the  sovereign  and  at  the 
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cession  passed  to  the  King  of  England,  who 
could  grant  the  ught  to  minerals  to  whom, 
soever  he  pleased ;  and  in  such  case  the 
omiers  of  the  soil  had  no  right  except  to  an 
indemnity  for  any  damages  they  might  suf- 
fer by  the  mining  operations.  Eegina  Jk 
mP'      ^'  ^'''•'  ^°^'  ^  ^-  ^-  ^-  ^■>  225VQ  B* 


MONTREAL. 
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I.  Acts  amending  see  Q.  45  Vict.  Cap   19 
AND  Q.  47  Vict.  Cap.  22. 


}^M§®    -^  ^?^5  ^®«°  ""'"sed  to  her  minor 
S'*wH"*  ^^''5*  being  appointed  tutrix. 

cc  mi  '  *°'*  ^  ^-  ^-  '^-  ^^*- 


MINISTERS_5ee  CLERGYMEN. 


MINISTERS  0FSTATE-5eeDBPART- 
MENTS  OF  STAIE. 


MIN0RI1\. 

I.  CusTODT  OP  Minors. 

II.  Liability  op  minors.  ' 

III.  Power  op  minors. 
ry.  RioHTs  op  parents. 

I.  Custody  op  minors. 

126.  The  mother  of  a  minor  of  twelve  years 
of  age  (the  father  being  dead)  is  entitled  to  the 
charge  of  her  child,  unless  it  appears  that 
she  18  disqualified  by  misconduct  or  is  unable 
to  provide  for  the  child.  Ham  Exn.  6  L  N 
115  and  27  L.  C.  J.  127,  Q.  B.,  1883.'^ 

127.  But  where  it  appeared  that  the 
mother  was  a  domestic  servant  and  the  child 
was  well  cared  for  by  another,  the  Court 
before  granting  to  the  mother  the  custody 
of  the  child,  required  the  production  of  affi- 
davits showing  that  the  mother  was  in  a  po- 
sition to  provide  for  the  child's  wants,  lb 
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MISDESCRIPnON-5«« 
PROCEDURE. 


MISNOMER— ^ee  PROCEDURE. 

MISREPRESENTATION. 

I.  In  contracts  see  oontraots. 


MODELS. 

I.  To  BE  PILED  WITH  APPLICATION  FOB  PATKKfTS 
OP  INVENTION  .leu;  PATENTS. 


MONEY. 
I.  Liability  jot  when  stolen  see  THEFT. 


MONEYS  LEVIED. 
L  Meaning  op  we  OPPOSITION  apiw  di 

OONSERVER. 


II.  Liability  op  minors. 

128.  A  tutor  cann.  larry  on  business  in 
the  name  of  his  pupii,  and  to  avoid  liabiUty 
tor  such  acts,  the  minor  need  simply  plead 
the  nulhty  without  alleging  or  proving  lesion. 
Levm  &  Trahan,  6  L.  N.  242  and  27  L  C.  T 
213,  S.  C,  1882.  '^• 

UI.  Powers  OF  MINORS. 

129.  A  minor  emancipated  by  marriage 
may  alone,  and  without  tlie  assistance  of  his 
curator,  institute  an  action  of  damages  for 
siander.    Miller  &  ClSroux,  12  R.  L.  620,  S  C 


MONOPOLY. 


I.  What  IS. 


slander. 
1884. 


«f  I?!"  P°  fn  injunction  to  restrwn  the  City 

l^n^llV-V'T  !?*^""«  •'»*<'  »  contract 
givmgthe  GMCo.the  sole  right  to  supply 
gas  to  the  citizens  for  ten  years.-S^eW  not 
to  be  a  monopoly  in  a  legal  sense,  consumers 
having  the  option  to  take  gas  or  not.  Stephen 
&  City  of  Montreal,  7  L.  if.  114,  S.  C.  18§4 


MONTREAL. 

I       I.   AOIS  AMENDING  CHARTER  OP  *«<!    if,  \~. 

Cap.  78,  b  Q.  48  Viot.  CUp.  f  J. 


IV.  Rights  op  parents. 

130.  Where  a  mother  sued  for  dam*ge«  J  CiS' &^°~*"  Divisions  op  <«  Q.  48  Vk*, 


\-t 
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us.  Wilhelmy  A 
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ke  CBIMI- 

r 


)N—See 
'E. 


DCEDUBE. 
^TION. 

ITS. 

riON  FOB  PATENTS 


SN  see  THEFT. 

ED. 

TION  Arm  di 


train  the  City 
to  a  contract 
ght  to  supply 
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III.  FOLKB  tlHITI  or. 

132.  The  "police  limits"  of  the  City  ot  Mont- 
real, mean  the  territory  over  which  the  Cor- 
poration has  a  police  jurisdiction  and  are 
co-extensive  with  the  corporation.  Cherrier 
Exp.  5  R.  N.  343,  Q.  B.  1882. 


MONTREAL  CITY  PASSENGEE 
RAILWAY. 

1.  Liability  op  for  accidents  see  DAMAGES 

FOR  ACCIDENTS. 


MONTEEAL,  OTTAWA,  &  OCCIDEN- 
TAL RAILWAY, 

I.  Act  oonoernino  sale  of,  see  Q.  45  Vict. 
Cap.  19. 


MORTGAGES— 5ee  HYPOTHECS. 


MORTMAIN. 

I.  Laws  of  see  LEGISLATIVE  AUTHO- 
RITY. Division  op.  In  Corporation  matters. 


MOTION— i'ee  PROCEDURE. 

I.  Merits  op  opposition  cannot  be  tried  on 
see  OPPOSITION. 


MOVEABLES. 

I.  Action  to  annul  lease  of  see  JLESSOK 
AND  LESSEE. 


MUNICIPAL  CODE 

I.  Acts  amending  see  Q.  44  &  45  Vict.  Cap. 
22 ;  Q.  45  Vict.  Caps.  35  &  36,  and  Q.  47  Vict. 
Cap.  18,  &  Q.  48  Vict.  Cap.  28. 


MUNICIPAL  CORPORATIONS 

f.  Action  against. 

II.  Appeal  from  judgment  ooncbtRnino. 

III.  Assessments. 

IV.  Assessment  roll. 

V.  Bye  Laws. 

Must  be  promulgated  b^ore  th^  can 
be  attacked, 

VI.  Cab  Tabiff. 
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VIi.  Carters  Licenses. 
VIII.  Civil  Servants  exempt  prom  Muni- 
cipal DUTIES. 
I.X.  Contestation  op  El  motion. 

X.  Contracts  with. 

XI.  Countv  taxes. 

XII    Debe.vtukes  see  Q.  47  Vict.  Cap.  19. 
Xni.  Drains. 

XIV.  Election  op  Counoillors. 
Contestation  of, 

XV.  Fence.'i. 

XVI.  Imbeciles. 

XVII.  Jurisdiction  in  matters  of. 

XVIII.  Liability  of. 
For  accidents. 

County   Council  fur  maintenance  of 
Kegisiry  Office  see  BMiVi  TRY  OFFICE. 
For  footpaths. 

For  work  ordered  by  Road  Inspector. 
Proprietors, 
Secretary  Treasurer. 

XIX.  Lien  op  FOKT^XEi 

XX.  Meetings  op  Council. 

XXI.  Municipal  office. 
iVhal  is, 

XXII.  Permission  to  capitalize  debts. 

XXIII.  PowEr.s  OF. 

In  matters  of  Temperance. 

To  impose  taxes. 

To  Make  byelaws. 

With  regard  to  expropriation. 

With  respect  to  i.iater  courses. 

XXIV.  Proceedings  against. 

XXV.  Proceedings  op  County  Council. 

XXVI.  Proces  verbaux. 

XXVII.  Qualification  of  Councillors. 

XXVIII.  Qualification  of  Mayor. 

XXIX.  Redivision  of. 

XXX.  Resolutions  op. 

XXXI.  Rights  of  WHEN  changed. 

XXXII.  Roads  and  Streets 
XXXin.  Taxes, 

Ex  emp  tionsfrom . 

XXXIV.  Voters  list. 

XXXV.  Voting. 

I.  Action  against. 

.  133.  Where  an  action  waa  taken  against  a 
Municipal  Corporation  under  Art.  793  M.  C, 
for  not  keeping  the  roles  in  order.  Held  that 
the  plaintiff  must  prove  that  he  has  giveu 
the  notice  of  eight  days  required  by  45  Vict., 
Cb.  35,  Sec.  26.  Perrault  <fc  Corporation  du 
S.Unt-Esprit,  12  R.  L.  148,  C.  C,  1882. 

134.  And  where  action  was  taken  against 
a  Municipal  Corporation  under  Art,  418  M.  C, 
same  jugment  was  rendered.  Leduc  &  Vi- 
gneau,  12  R.  L  214,  C.  C,  1881. 

135.  And  £r«Malsoin  the  same  case  that 
the  action  must  be  dismissed  because  the  order 
made  in  virtue  of  the  second  par.  of  Art.  417 
M.  C,  was  not  signed  by  the  Agricultural 
laspcetor  in  his  omcial  capacity.    lb, 

II.  Appeal  fro.m  Judgment  conobrnino. 

136.  A  right  of  review  is  given  by  Q.  48 
Viot,,  Cap.  21. 


1^   i.  '  M 


f' 


Kli 


503  MUNICIPAL  CORPO'NS 

137.  Appellant  under  Art.  1061  of  the 
Municipal  Code  as  amended  by  39  Vic,  Cap. 
29,  Sec.  23,  cannot  examine  fresh  witnesses 
in  support^  of  his  appeal.     Giroux  A:  Corpo- 
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ration  of  St.  Jean,  9  Q.  L.  R.  267,  C.  C,  1879. 

138.  In  an  action  to  set  aside  a  resolution 

of  a  Municipal  Council Held,  that  no  review 

can  be  had  of  a  judgment  of  the  Circuit  Court 
respecting  a  municipal  office,  and  the  object 
of  the  petition  being  to  set  aside  the  nomina- 
tion of  a  councillor,  the  latter  should  have 
had  notice.  ThSroxixdc  Corporation  of  Ariha- 
bashaville,  9  Q.  L.  R.  62,  S.  C.  R.,  1883. 

139.  There  is  no  right  of  review  from  deci- 
sions of  the  Circuit  Jou  ;oncerning  the  con- 
testation of  the  electif  f  Municipal  ,'oun- 
oillors,  in  virtue  of  thd  Municipal  Code. 
Lacerte  <£•  Dufreme,  9  Q.  L.  R.  190,  S.  C.  R., 

140.  A  resolution  of  a  county  council,  res- 
cinding a  proces-verbal  is  not  ii  "decisioii," 
within  the  meaning  of  Art.  1061  of  the  Muni- 
cipal Code  from  which  an  appeal  lies  to  the 
Circuit  Court.  Woodward  &  Corporation  of 
Richmond,  7  L.  N.  71,  C.  C,  1884. 

141.  On  appeal  to  the  ('ircuit  Court  from  a 
decision  rendered  by  the  County  Council  of 
Hochelaf"'  homologating  a  proces-verbal  with 

I'ogard  to  certain  roads  in  said  county Held, 

(jue  I'appel  pris  a  la  Cour  de  Circuit  de  la 
decielon  donn^e  par  un  conseil  de  comte,  rela- 
tivement  a  son  proces-verbal,  fait  et  homolo- 
gue  sous  I'autorite  du  conseil,  doit  etre  porte 
contre  les  interesses,  re(iuerant  tel  proces- 
verbal,  et  non  contre  Ja  corpomtion  do  comt6, 
u  moins  que  le  conseil  ii'eut  agi,  propria  motu. 
Corporation  de  la  Parois.se  de  Pointe-aux- 
Trembles  &  Ls  Corporation  du  Comt^d'Ho- 
chelaga,  7  L.  X.  158,  C.  C,  1884. 

142.  Et  que  dans  I'espece  ce  sont  les  inte- 
resses qui  ont  eigne  la  requete  demandant 
Taction  du  conseil,  qui  tvu-aient  du  etre  mis 
en  cause  sur  I'appel,  et  non  la  corpo'  ition  du 
comte,  qui  n'avait  fait  qu'exercer  ar  son 
conseil  des  fonctions  judiciairea,     I .. 


III.  Assessments. 

143.  Under  a  statute  of  Quebec,  37  Vict., 
Cap.  51,  Sec.  192,  to  that  effect,  the  Corpora- 
tion of  Montreal  adopted  a  resolution  of  its 
Road  Committee  that  a  flagstone  footpath 
be  laid  in  certain  streets  and  that  the  cost 
be  borne  one  half  by  the  corporation  and  one 
half  by  the  proprietors  of  the  real  estate 
situate  on  either  side  of   such  streets   by 
means  of  a  special  assessment  to  be  levied  in 
proportion  to  frontage  of   their  properties 
respectively.   Appellant  paid  the  assessment 
under  protest  and  then   brought  action  to 
test  its  validity.    The  action  was  based  on  a 
number  of  grounds,  both  of  fact  and  law,  the 
principal  of  which  was  that  in  the  absence  of 
a  provision  of  statute  allowing  the  system  to 
le  introduced  gradually,  the  (Jouncil  could 
not  force  the  proprietors  in  said  streets  to ' 
pay  the  costs  of  one  half  of  the  new  side-  j 
walks,  while  the  proprietors  in  other  streets  ; 


are  wholly  provided  with  sidewalks  out  of  the 
city  funds,  without  any  contribution  on  their 
part.  Held,  dismissing  the  action  on  all  the 
grounds  that  it  was  impossible  for  the  Court 
to  arrive  at  the  conclusion  that  because  of 
this  inequality  the  Legislature  meant  to  im- 
pose a  condition  which,  if  possible,  would  ruin 
either  the  Corporation  or  the  proprietors,  oi' 
both.  Bain  &  The  City  of  Montreal,  5  L.  N 
78&2Q.  B.R.  221,  Q.B.,  1882. 

144.  .Action  was  instituted,  in  1882,  for  the 
recovery  of  assessments  and  taxes  for  the 
fiscal  years,  from  the  Ist  May,  1876  to  the 
1st  May,  1879.    And  the  conclusions  against 
the  defendant  were  that  he  be  condemned 
personally  and    also    hypothecarilv  as    the 
-vner  of  the  real  estate  described  in  the 
declaration  and  upon  which  the  assessments 
I  a-id  taxes  sued  for  accrued.    During  the  said 
three  fiscal  years,  A.  B.  was  proprietor  of  the 
said  real  estate  and  on  the  5th  May,  1879,  he 
sold  the  real  istate  in  question  to  the  defen- 
dant.    Held,  that  the  priv^ileges  of  the  Cor- 
poration of  the  City  of  Quebec  for  assessments 
and  taxes  is  limited  to  those  due  for  the  cur- 
rent and  preceding  year,  and  that  the  said 
corporation   have   no  general  hypothec   for 
assessments  and  taxes  accrued  previously  to 
those  for  which  they  have  such  special  pri- 
vilege, and  that  the  personal  action  for  such 
assessments  is  subject  to  the  prescription  of 
five  years.     Corporation  of  Quebec  \.  Valle- 
rand,  10  Q.  L.  R.  107,  S.  C,  1884, 

145.  A  special  assessment  roll  to  defray  the 
costs  of  an  improvement  in  the  City  of  Mon- 
real  comes  into  force  from  the  date  of  its 
deposit  in  the  office  of  the  City  Treasurer, 
and  the  prescription  of  three  months  under 
42-43  Vict.,  Ch.  53,  Sec.  12,  applicable  to  pro- 
ceedings to  set  aside  such  roll,  runs  from 
that  date.  Joyce  &  City  of  Montreal,  7  L.  N. 
260  S.  C,  1884 ;  &  £b.  7  L.  N.  263,  S.  C.,  1884. 

146.  Petition  by  a  municipal  elector  to 
annul  a  special  assessment  roll    made    by 
commissioners  acting  in  vi.tue  of  a  resolu- 
tion of  the  corporation,  for  the  purpose  of  lo- 
cal improvement,  and  under  an  appointment 
for  that  purpose  made  by  the  Court  of  a  Re- 
view. The  right  to  petition  is  based  on  sec.  12 
of 42  &  43  Vic.,c.  53,  which  is  as  follows:— 
■'Any  municipal  elector,  in  his  own  name, 
may,  by  a  petition  presented  to  the  Superior 
Court  sitting  to  Montreal,  demand  and  ob- 
tain, on  the  ground  of  illegality,  the  annul- 
ment of  any  by-law,  resolution,  assessment 
roll  or  apportionment,  with  costs  against  the 
corporation."     Held  that  Commissioners  ac- 
ting under  the  42  &  43  Vic,  cap.  53,  regula- 
ting proceedings  for  the  preparation  of  special 
assessn.ent  rolls  for  improvements  in  the  City 
of  Montreal  are  not  authorized  to  go  beyond 
the  terms  of  the  resolution  of  Council  settling 
the  proportion  of  cost  to  be  levied  on  the 
proprietors  benaficifint.  And  where  an  action 
was  brought  to  annul  a  special  assessment 
roll,  without  alluding  to  the  resolution  under 
which  It  was  proposed,  the  Court  held  that 
the  question  whether  the  city  had  power  to 
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limit  its  share  to  one  third  ot  the  cost  of  the 
improvement,  was  not  put  in  issue,  and  could 
not  form  the  subject  of  inquiry.  Eivet  ea.  the 
City  of  Montreal,  7  L.  N.  122.  S.  C,  1884. 

IV.  Assessment  roll. 

147.  A  municipal  corporation  can  make  a 
new  assessment  roll  only  once  in  three  years 
in  virtue  of  art.  710  M.  C.  (1)  and  if  it  makes 
a  new  roll  before  the  expiration  of  the  three 
yeari  a  writ  of  prohibition  will  be  granted  to 
restrain  the  corporation  from  persisting  in 
the  collection  of  taxes  then  unknown.  Beau- 
mis  &  Corp.  de  Hochelaqa,  12  R.  L.  31,  S.  C. 
1881. 

148.  The  formalities  prescribed  by  the 
.Municipal  Code  with  reference  to  a  collec- 
tion roll  must  be  strictly  followed,  as  in  the 
case  of  an  acte  de  repartition  annexed  to  a 
prods-verbal,  and  where  such  formalities 
hav  >  not  been  observed  the  taxes  thereby 
imposed  are  not  exigible,  and  a  sale  of  land 
for  arrears  of  such  pretended  taxes  will  be 
annulled.  Corporation  de  Chambly  &  Schef- 
fer.  7,  L.  N.  390  &  M.  L.  R.,  1,  Q.  B.  42,  1884. 

149.  Where  the  taxes  are  illegal  in  conse- 
quence of  there  being  no  valid'  a  sessment 
roll  in  existence  acquiescence  will  not  give 
validity  to  such  assessment.     lb. 

V.  By  Laws. 

I M.  On  a  question  as  to  the  validity  of  a 
by-law  of  a  city  imposing  a  tax  of  ten  dollars 
on  commercial  travellers  in  virtue  of  its  act 
of  incorporation.  tfe?d  unnecessary  that  the 
delegated  power  to  pass  a  by-law  for  a  parti- 
cular purpose  be  exercised  in  the  express 
tei-ms  of  the  law  authorizing  it  and  that  it  is 
sufficient  if  the  terms  of  the  statute  be  subs- 
tantially followed.  Corporation  of  Three  Ri- 
oers  d:  Mayor,  8,  Q.  L.  R.  181  &  11  R.  L.  2:«, 
Q.  B.,  1881. 

151.  Must  be  promulgated  before  they  can 
be  a<<oc^ec?,— Petitioner  complained  that  the 
corporation  illegally  passed  a  by-law  on  tho 
8th  of  April  last,  repealing  a  by-law  passed  on 
the  29th  of  March  previous,  by  whirh  the  num- 
ber of  licenses  to  sell  liquor  was  limited  to 
two,  and  that  the  by-law  of  the  8th  cf  April 

granted  two  more    licenses.  Per  cur  Mm 

The  granting  of  two  more  licenses  is  made 
part  of  an  intended  by-law  which  never  was 
promulgated,  and  consequently,  cannot  be  at- 


(1)  In  the  montlis  of  June  &  July  next  after  the 
coiniug  into  force  of  this  code,  and  thereafter  trien- 
nially  iu  the  same  months,  the  valuators  of  every 
local  municipahty,  must  draw  up,  either  by  them- 
selves or  by  .iny  other  povso!',  rmpl.-.y.-'.i  V.y  tl!>=m.  a 
valuation  roll  tased  upon  the  real*  value  of  the  pro- 
pei-ty,  in  which  are  sot  forth  with  care  and  exacti- 
tude all  the  particulars  required  by  the  provisions 
of  this  title.  Nevertheless  in  the  counties  of  Gospe 
A  Bonaventure  the  valuation  roll  must  be  drawn 
up  in  the  months  of  February  &  March,  716  M.  C. 
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tacked.  Art.  708  M.  C,  (1)  lunits  the  time 
to  demand  tho  annulment  of  a  by-law  to 
thirty  days  from  the  date  it  comes  into  force. 
Morin  &  Corporation  of  Township  of  Garth- 

by,  5  L.  N.  272.  S.  C.  1882. 

VI.  Cab  TAniPFB. 

1 52.  On  a  certiorari  from  a  conviction  by  the 
Recorder.  Held  that  the  tariff  which  regu- 
lates tho  hire  of  carriages  in  the  city  of  Mont- 
real applies  also  to  engagements  i-ommenced 
within  the  city  and  terminated  outside  in 
another  municipality.  Robert  Exp.,  6  L.  N 
148.  S.  C,  1883.  ^ 

VII.  Carters'  Licenses. 

153.  The  plaintiff  was  a  carter,  resident  in 
St.  Cunegonde,  and  licensed  for  that  munici- 
pality under  the  provisions  of  Article  683  (I) 
of  the  Municipal  Code,  but  not  licensed  for 
the  City  of  Montreal.  He  was  in  the  employ 
of  the  Montreal  Rolling  Mills  Company,  and 
on  the  17th  of  November,  1882,  v/as  engaged 
in  carting  from  the  works  of  the  company  in 
St.  Cunegonde  to  their  establishment  in  the 
city,  when  he  was  stopped  by  a  Police  Officer 
and  asked  to  exhibit  his  license.  The  plain- 
tiff produced  his  license  for  St.  Cune- 
gonde. The  policeman  threatened  to  arrest 
him,  and  returned  to  the  station  and  made 
his  report.  A  warrant  was  issued,  and  the 
plaintiff  was  arrested  and  taken  to  the  Sei- 
gneurs street  station.  Tho  object  of  the 
Chief  of  Police,  as  was  admitted  by  hhnself, 
was  to  make  a  test  case,  in  order  to  obtain  a 
decision  upon  the  question  whether  carters 
vyho  live  in  a  municipality  outside  of  the  city 
limits,  and  who  are  licensed  as  carters  for 
such  municipality,  are  entitled  to  convoy 
goods  into  the  city  without  having  also  a 
license  as  carters  from  the  City  of  Montreal. 
H«ld  on  certiorari  that  he  had  the  right  to 
cart  into  the  citv  vithout  a  city  license. 
Richer  &  City  of  Montreal,  7  L.  N,  79,  S.  C. 
1884.  '         ' 

VIII.  Civil  Servants  exempt   from   mtni- 

CIPAL    DITTIES. 

154.  A  person  employed  in   the  depart- 


>iul 


■uy 
late 
.  C. 


(1)  The  I. J,    jf  demanding  the  annulu)  •; 
by-luw,isprem;ribed  by  thuty  days  from    ': 
af  the  coming  into  force  of  such  by-law.  7o,. 

(1)  "Art.  583.  Every  carter  or  common  carrier, 
licensed  as  .such  in  tho  local  municipality  in  which 
he  is  domiciled,  may  convey  any  articles  taken  from 
such  municipality,  or  any  persons  going  therefrom 
into  any  other  municipality  erected  in  virtue  of  any 
law  whatsoever,  without  paying  to  such  other  muni- 
cipality any  inunieipal  liccuoc  nr  taxes  by  reaaoa  of 
such  conveyanct.  He  may  also,  without  being 
bound  to  take  out  any  other  liceu.se,  or  to  pay  any 
other  tax,  convey  within  the  local  mumc  polity 
wherein  he  is  Uceused,  goods  of  persons  coming  from 
any  other  municipality  erected  under  any  law  what- 
loever." 


k 


f^mi 


60-7  MONICIPAL  CORPONS. 

ment  of  wood  moasurors  at  Quoboo  was  hold 
to  bo  II  (.'ivil  sorviiiit  in  tlio  sonso  of  Art.  2(W 
oftho  lumiu'iiml  oodo,  and  cs  miu<1i  oxcMnpt 
from  niunioiiml  dutios.  VoriH^ratUw  de  AV. 
Uomuald  &  McNaughUm,  8 1^.  I,.  K.  AM,  C.  C. 
'  oS2. 

IX.   CONTKSTATION  OF  BLEOTION 

155.  A  petition  in  contostation  ofdio  oleo- 
tiou  ot  a  nuniici|)iil  connciilor  niii^i  bo  pro- 
suntod  b(>f<)i-o  tin;  cIomo  oftho  first  t.r:n  uftor 
tho  (lay  of  tiu>  oloction,  if  thore  are  ni..u'  than 
15  diiyM  botwooii  tho  two  datn.s.  Laooie  A- 
Hamdin,  5  L.  N.  94,  S.  C.  18S2. 

150.  'I'ho  potitionors  ooi^phiiiiod  of  tli'  ro- 
'urn  oftho  <lcfonduut,  D.  !',,  u.s  tin.  ciindiduto 
oloctod  bv  n  Diujority  of  v.)t(>«  at  an  ol.'ction 
ot  al  ^>nuan  /"..iSt.  Ann','  VVunl  intho<Mty 
ot  Montrc,,'  Ueid  on  tho  !,'<t  of  Mardi  hutt, 
and  they  pr  v  J.l  Dm!  tiu:  oloction  be  sot 
asido.  Tho  del'>():litf-!,  amtmg  .>tUor  ploas, 
;i.lloji;od  that  h*»  v;ns  ^'i.•M\•<\  bv  a  larjfo  major- 
ity of  tlio  voton  !<>;;, '.y  iMLst  in  tho  eloiHion: 
thatainut  ironi  t.'iMoga!  majority  doolared 
Ml  hts  favoi,  thoio  woro  ca.<=t  again.st  him  a 
largo  uumbi'ioriliof^al  votos  witii  .should  bo 
struck  o'.r  ih,«  li,,i.  and  whioh  boing  struck 
ott",  would  loavo  ti:-  minority  tlcolarod  for  tlio 
detomlant  not  ouiy  intnot  but  would  inoroaso 


It;  niid  that  tho  a.>fondaut  was  entitled  to  a 
8orutcn>.  He  also  alleged  that  the  defeated 
candidalo,  M.,  ))orsonally  and  by  his  agents, 
liad  been  guilty  of  acts  of  corruption.  t)n 
demurrer.  Held  that  the  detendants  luvd 
a  right  to  allege  and  prove  these  charges  evcMi 
where  tho  seat  is  not  claimed  for  the  defeated 
candidate  and  he  is  not  a  party  in  tho  case. 
Rose  J:  Tanset/,  7  L.  N.  250,  fS.  C,  1H,S4. 

157.  In  a  contestation  of  a  umnicipal  elect- 
ion it  is  not  necessary  that  t  he  writ  bo  signed 
by  a  judge  or  that  tho  defendant  be  summon- 
ed to  appear  before  a  judge.  Massicotte  <fc 
Berger,  7  L.  N.  360  &  M.  L.  R.,  1  S.  C.  28.  1884. 

X.  Contracts  with. 

158.  The  appellants  entered  into  a  deed  to 
purchase  from  the  Babcock  Manufacturing 
Company,  acting  by  its  agent,  Homer  Baker, 
one  babcock  fire  engine  for  the  price  of  $3,00t) 
payable  in  6  months,  to  be  computed  from 
the  15th  day  of  .Fuly  then  next,  with  interest 
at  6  p.  c.  'fhe  engine  was  delivered  and  on 
an  action  for  the  price,  the  defendant's 
pleaded  inter  alia  that  there  was  no  lawful 
meeting  of  the  Council  and  that  the  purchase 
was  not  made  in  tho  terms  of  the  resolution 
authorizing  it.  Held  th.  ■'  tho  regularity  of 
the  proceedings  of  the  -  ,cil  actiiig  color- 
ably  within  its  attribute.  ■  not  be  called  in 
question  by  the  corpoiatiou,  unless  there  has 
been  some  fraud  in  which  '  tho  plaintifT  was 
impiioated.  The  delay  of  six  months  in  the 
paymr 'it  of  the  engine,  subject  to  interest  at 
SIX  per  cent  was  no  substantial  deviation  from 
the  resolution.  It  was  a  stipulation  in  favor 
of  the  corporation   which  created  no  addi- 
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tional  obligation.  Tho  rorjiov.'Uioit  r,\i^>hl  have 
paiil  at  once.  Corpora ti;)i  <if  VAwomrlion  ,r 
Baker,  i  b.  N.  ;i70,  (),  B.  iss!. 

15'.).  Ami  tlio  pow.^c  of  \m  cnrpor.ition  tc 
purchase  lire  engiin"!  wnn  ncfHoientlv  esSu 
blishod  by  Art.  (iti.'t  (M  M.  < !.   f6. 

XI.  Cot'NrvTAXKR. 

ICiO,  The  fiicporation  .;  the  County  of  Ibi 
clirl'ii'a  being  lOirjielleil  to  provide  for  the 
piivfd.nt  of  certain  costs  incurred  in  suits  to 
\\U''r\,  (he  Corporttion  «a«  a  party,  adopted 
a  resolution  imposing  a  lax  on  the  sev  ral 
niunicipaliti.w  witbi.;  tho  county,  ui  pntpnr- 
tiou  to  !ho  iisseiiK'd  vniuo  of  their  real  pi-o- 
perty,  in  orii.ir  '••  cover  the  iJo!;v  To  nii 
action  again';  Iht  I  if(>nda:  t  cmo  of  tno  muni- 
cii)aliiios  so  rliai;.'<'d  with  «,  portion  of  the 
debt,  it  was  j.lead.id  that  a  tax  cannot  be 
imposed  by  the  county  council  otherwise  than 
by  by-law,  and  that  tjie  attempt  ol  tho  |)lain 
tirt' corporation  to  impo.so  such  tax  by  re.sohi 
tion  was  illegal.  The  Court  maintained  the 
defense.  Curporoiion  of  the  County  of  Ho 
chelatja  di  Corporation  of  Village  of  C'ote  St. 
Antoine,  (i  L.  N.  !  i;)  &  'll  h.  C.'.J.  177,  c.  C, 
1883.  ' 

XI 11.  Drain,m. 


If) I.  Action  for  112,(1' ■ )  damages  against  the 
City  of  Montreal  for  faiinre  to  provide  a  public 
discharge  drain  with  which  plaintiff's  private 
drain  could  conm^ct.  Held,  that  it  is  not  a 
compulsory  but  only  a  discretionary  duty  for 
City  Corporations  to  jjrovide  public  drains  in 
tho  streets  of  the  city  to  enable  tho  owners 
of  property  situated  in  those  streets  to  dis- 
charge their  |)rivate  drains  into  them  ;  but 
when  a  drain  is  constructed  it  then  Ixscomes 
the  duty  of  (he  corporation  to  keep  it  in  a 
state  suitable  for  the  purposes  for  which  it 
was  designed.  Fort^  .£•  City  of  Montreal, 
I  Q.  B.  R.  280,  Q.  B.,  1881.  ' 

XIV.  Election  ok  Coi;noii,lobs. 

lf)2.  At  a  municipal  election,  the  delay  for 
nominating  candidates  is  one  hour  in  the 
opening  of  the  meeting,  but  it  is  not  neces- 
sary that  a  poll  be  demanded  in  writing. 
Marquis  et  al.  v.  Couillard  et  al.,  10  L.  C.  B. 
98,  C.  C.,  1876. 

163.  The  defendant  «.  s  appointed  to  pre- 
side at  the  election  c  ♦'  j  councillors  of  the 
municipal  corporati.  the  parish  of  St. 

Thomas,  on  the  tv,  .  f  January,  1880. 
accepteti  the  chargi  ,       k  tho  necessary  oath 


and  at  the 
regular  place 
appointment, 
a  mimber  ot 


r'uo  proceeded  to  the 
.■ng  as  named  in  his 
iiioeting  was  opened  and 
'■  lates  were  nominated. 


(1)  To  provide  for  th', 
ratus  or  articles  suitab'" 
dents  by  fire  and  for  ar 
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more  than  wore  nooosHary  for  election.  At 
tho  expiration  of  an  liour  he  closed  tho  meet- 
ing and  refused  to  grant  a  poll  to  any  one  on 
the  ground  that  it  was  not  the  proper  ])lacn 
of  meeting.  Tho  secretary  at  tlie  time  was 
absent  for  his  Iwok  and  pajjers  whi(!h  ho  had 
forgotten,  and  whieh  tiie  defendant  had 
refused  to  allow  him  to  go  for,  although  it 
was  only  a  short  distance  and  consecniently 
nothinjn  could  be  done.  Held,  that  lie  was 
liable  ni  damages  under  Art.  9  of  tho  Muni- 
cipal Code,  and  as  he  ha<l  acted  in  bad  faith 
he  was  not  entitled  to  a  month's  notice  of 
action.  Hernatchei  v.  Hamond,  7  CI.  L.  H.  2t>, 
C.C,  1881. 

164.  Tho  petitioner  nought  to  annul  the 
election  of  respondent  as  municipal  councillor 
of  the  Township  of  Koxton,  to  which  oflico  ho 
had  been  declared  elected  by  a  majority  of 
eight  votes,  at  tho  election  held  9th  .January, 
1882,  on  the  ground  that  some  40  jJcrsonH 
named  in  tho  notition  trial,  voted  for  respond- 
ent jVithout  having  paid  their  school  or 
municipal  taxes,  and  conHoquontly  were  dis- 
qualified by  Art.  291,  of  tho  Municipal  Code 
whereby  petitioner  asked  that  said  40  names 
should  be  struck  off  and  he  bo  given  the  seat. 
Respondent  answered  that  the  40  voter.s 
attacked  were  legally  qualified,  that  23  per- 
sons named  in  answer,  had  voted  for  peti- 
tioner, without  having  tho  (lualiKcation  re- 
quired by  art.  291,  of  the  Municipal  (.'ode  and 
should  be  struck  off,  that  petitioner  by  him- 
self and  his  agents,  had  corruptly  i)aid  money 
and  other  considerations  to  voters  to  corrupt- 
ly induce  them  to  vote  for  him,  and  asked 
that  petitioner  bo  not  declared  elected.  At 
the  enquete  a 'motion  was  made  to  amend  pe- 
tition by  adding  new  particulars  disclosed  by 
the  evidence  but  tho  motion  was  rejected 
without  costs.  Held  that  the  payment  oi'  taxes 
due  by  uii  elector  for  the  purpose  of  enabling 
him  to  vote  on  behalf  of  tho  candidate  is  a 
corrupt  act,  and  under  art.  361.  M.  C.  a  now 
election  will  be  ordered,  when  such  corrupt 
acts  are  proved.  Auclaire  &  Poirier.  28,  L,C..J. 
231,  C.  C,  1882. 

165.  In  the  municipal  elections  for  the 
City  of  Montreal  the  law  fixes  no  delay  for 
the  nomination  of  councillors  from  tho  open- 
ing of  the  meeting.  Massicotte  &  lierger,!, 
L  N^  360,  &  M.  L.  R.,  1,8.  C,  29,  1884. 

166.  Contestation  of .  —  The  election  or 
nomination  of  a  municipal  councillor  must  be 
contested  directly,  and  cannot  be  attacked 
incidentally  by  the  contestation  of  a  resolu- 
tion in  the  adoption  of  which  the  councillor 
has  concurred.  Paris  &  Couture,  &  Paris  jc 
Brisson  A  Laliberti  <t  Baraht,  10  Q.  L.  R.  1 
S.  C.  R.,  1883, 

167.  And  the  jurisdiction  given  to  the  Cir- 
cuit Court,  and  Magistrate's  Court,  by  art.  348 
of  the  Mmiicipal  Code  (1)  concerning  the  con- 


(1)  The  examination  and  decision  of  such  contes- 
tation is  vested  in  the  Circuit  Court  of  the  district 
or  County,  orin  the  Magistrate's  Court  of  the  County 
in  which  the  municipauty  is  situated,  to  the  exolu- 
iloE.  of  all  oOier  oouns.  Art.  S48  M.  C. 
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testation  of  municipal  elections  for  violence, 
corruption,  fraud,  want  of  qualiflcotion  or  the 
inobservance  of  the  formalitios  is  exclusive 
of  all  other  jurisdiction  and  osnecially  of  that 
created  by  art.  101(1  and  following  of  tho 
(-'ode  of  Procedure  (I)  but  th(^  contestation 
of  the  resolutions  of  council  authorized  by 
art.  KM)  f)f  the  Municipal  Code  (2i  is  not  in 
so  far  as  it  concerns  tho  nomination  of  coun- 
cillors by  tho  council  excsliisivo  i)f  that  per- 
mitted by  arts.  lOlfi  Ac,  of  the  Code  of  Pro- 
cedure.    Ih. 

HJH.  And  AeW  also  that  the  procedure  in- 
<licate(l  by  the  said  arts,  of  the  Cjxle  of  Pro- 
cedure is  not  that  of  quo  warranto  but  a  sp6- 
cial  remedy  granted  to  indiviiluals  to  com- 
I)luin  oltlic*  usurpation  or  illegal  detention  of 
a  publico  office.     lb. 

XV.  Fknoes. 

169.  Tho  action  was  brought  by  the  appel- 
lant, in  the  Circuit  Court  for  tho  District  of 
Bedford,  alleging  that  tho  respondents  had 
illegally  opened  a  road  across  appellant's  land 
and  had  neglected  to  fence  it  whereby  appel- 
lant was  injin'iMl  andputton(!glect  in  fencing 
his  land.  Respondents  pleaded  that  tho 
road  opened  was  a  front  road  and  that  they 
were  under  no  obligation  to  make  tho  fence*. 
Held,  that  under  Arts.  774  &  770  M.  C,  (1) 
and  Art.  .'jO.'i,  (2)  C.  <^.,  tho  appellant  was 
entitled  to  half  tho  costs  of  the  fencing. 
Whitman  &  The  Corportinn  of  the  Township 
of  Slanbridge,  4  L.  N.  400,  Q.  B.,  1881. 

170.  The  appellant,  an  owner  of  real  estate 
in  the  Township  of  Stanbridgo,  brought  an 
action  against  the  municipality  of  tho  town- 
ship for  having  on  or  about  the  month  of  .June, 
1875,  opened  a  front  road  across  his  farm,  lot 


(1)  Any  person  interested  may  bring  u  complaint 
when  ever  anotlier  jHirson  usurps,  intrudes  into,  or 
unlawfully  holds  or  exercises,  any  publk;  office,  or 
any  franchise  or  privilege  in  Lower  Canada.  Any 
ofnce  in  any  corporation  or  other  pul)lio  body  or 
board.  Whether  such  office  exists  under  the  com- 
mon law  or  was  created  in  virtue  of  a  statute  or  or- 
dinance. 1016  C.  C.  I'. 

(2)  Any  procis-verbaV  roll,  resolution,  or  other 
omer  of  a  municipal  Council,  may  be  set  aside  by 
tlie  Magistrate's  Court,  or  by  the  Circuit  Court  of  the 
County  or  district,  by  reason  of  its  ille^lity.  to  the 
same  cll'ect  us  a  municipal  by-law,  and  is  subject  to 
the  provisions  of  arts.  461  &  705.  Art.  100  M.  C. 

(1)  The  fences  which  separate  any  front  ro»d 
from  any  land  are  at  the  costs  and  charges  of  the 
owner,  or  occupant  of  such  land,  when  the  same  are 
ncccssaiy,  776  M.  C.  Kvery  fence  required  on  any 
municipal  road  must  be  well  made  and  kept  in  good 
order  according  to  law.  776  M.  C. 

(2)  Every  proprietor  may  obhgo  his  neighbour  to 
make  in  equal  portions  or  at  common  expenses  be- 
tween  their  res{>ective  lands,  a  fence  or  other  sufficient 
kind  of  separation  according  to  the  custom,  the 
regulations  and  the  situatious  of  the  locaUty.  505 
0.0. 
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No,  4,  in  the  Ist  range  of  Stanbridge,  the  pro- 
perty of  the  plaintiff  traversing  lots  Nos.  from 
4  to  8  inclusive  in  that  range,  and  tearing 
down  his  fences  to  open  said  road  thereby, 
leaving  his  Welds  and  crops  open  to  the  rava- 
ges ot  animals  which  caused  him  great  dam- 
age for  having  rehised  to  fence  said  road.  He 
a'so  set  up  a  protest  made  by  him  on  the 
aisthJune,  1876,  requiring  the  municipality 
to  fence  the  road  within  five  days,  failing 
which  he  would  do  so  at  thoir  expense  and 
would  claim  the  cost  thereof  together  with 
the  damages  suffered  by  him.    He  further  al- 
leged thati,ius  land  continued  so  exposed  until 
the  1st,  when  he  hunself  made  the  fences  and 
he  claimed  «1»5  for  the  cost  of  the  fences, 
protest  and  damages.  The  defendants  pleaded 
that  the  establishment  of  the  front  road  was 
within  the  authority  and   the  duty  of  the 
mumicipality ;  was  done  with  reasonable  care 
and  was  a  benefit  not  a  damage  to  appellant. 
Held,  under  Art.  775  M.  C,  that  the  cost  of 
maintammg  the  fences  was  on  the  proprietor. 
Whiman  &  The  Corporation  of  the  Town- 
ship of  Stanbridge,  26  L.  C.  J.  144  &  4  L.  N 
40b&2Q.B.R.  112,  Q.B.,  1881. 

171.  Action  against  a  municipal  corporation 
for  a  penalty  and  damages  under  Art.  758 
M.  C,  for  not  keeping  up  the  fences  on  a 
mimicipal  road  or  chemin  de  descente  which 
they  we  -  bound  hy  prods-verbal  to  do.  Plea 
that  the  action  was  prescribed  by  six  monthfl. 
Per  curiam — The  prescription  does  not  lie. 
Art.  1045  M.  C.  (I)  is  what  creates  the  pre- 
scription contended  for,  but  it  only  applies  to 
penaitiea  enacted  by  by-laws,  and  art.  1051 
expressly  says  that  art.  1045  is  not  to  apply 
penalties  recoverable  under  the  code  itself, 
and  further  that  they  are  recoverable  in  the 
same  manner  as  penalties.  Chenier  &  Corpor- 
ation of  St.  Clet,  4  L.  N.  335,  C.  C,  1881. 

172.  Art.  775  M,  C,  (2)  as  amended  does 
not  authorize  the  superintendant  of  roads 
to  include  m  his  prods-verbal  more  than  the 
half  of  the  cost  of  fencing  that  which  belongs 
to  the  public  as  the  half  which  is  at  the 
charge  of  the  proprietors  is  not  subject  to  the 
provisions  of  the  prods-verbal.  Corporation 
ofSte.  Luce  &  Wing,  12  R.  L.  546,  C.  C,  1883 
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dant  rann6e  1882,  d'O.  B.  fils  de  la  d6fende 
resse,  lui  en  rficlame  le  remboursoment  par 
1  action  en  cette  cause.  I^  d6fenderesae  a 
me  lo  droit  d'action  de  la  demanderesse,  et 
plaide  qu'elle  est  incapable  do  payer  une 
pension  a  son  fiU  et  qu'elle  a,  avant  Taction 
offert  A  la  demanderesse  de  lui  rembourser 
annuellement  132.59.  Jugie-.  —  lo.  Que  le 
recoups,  que  I'acte  de  Quebec,  43-44  Vict,  ch 
14,  donne  aux  municipalit^s  centre  les  pa- 
rents obliges  k  la  pension  et  k  I'entretien  des 
ah6nes,  pour  la  moitie  qu'ils  les  oblige  de 
payer  au  gouvernement  de  la  pension,  dans 
les  asiles,  des  alienSs  qui,  avant  leur  internat 
avaient  eu,  pendant  six  mois,  leur  residence 
dans  leurs  limites,  ne  leur  conf^re  pas  un 
droit  nouveau,  et  ne  fait  que  subroger  les 
municipalit6s  aux  droits  des  ali6n6s,  contre 
ceux  qui  leur  doivent  des  aliments.  Corpora- 
tion de  Vancienne  Lorette  tfc  Vouer,  9  O  L  R 
282,  C.  C.  1883.  yer, ;» v<.  i..  k. 

174.  Et  que  dans  le  cas  ou  le  tribunal  n'o- 
bhgerait  le  d6bitenr  des  aliments  qu'd,  rece- 
voir  dans  sa  demeure,  k  nourrir  et  k  entrete- 
nir  l'alien6.  la  municipalit6  ne  pent  pas 
recouvrer  plus  que  la  valeur  de  cette  presta- 
tion en  nature,  76. 

175.  Et  que  le  debiteur  des  aliments  ne 
peut  pas  opposer  a  la  municipalite  qui  a  pay6 
au  gouvernement  la  pension  d'un  aliene,  que 
celui-ci  n'avait  pas  reside  dans  ses  limites 
pendant  les  six  mois  pr6c6dant  unm§diate- 
ment  son  internat  dans  un  asile.  76- 

XVII.  JURISDIOTION  IN  MATTERS  OF. 

176.  The  Superior  Court  has  jurisdiction  in 
*"  action  for  the  recovering  of  a  sum  exceeding 
«200,  for  work  done  by  a  mimicipal  corpora- 
tion on  roads  at  the  expc  isa  of  the  proprie- 
tors and  that,  notwithstanding  Art.  398,  401 
951, 1042,  M,  n.  Ross  &  Corporation  of  the 
Parish  St.  C.lhilde,  11  R.  L,  520,  Q.  B.  1882. 

XVIII.  Liability  of. 


177.  Corporation  of  Montreal,  is  liable  for 
damages  caused  to  a  person  by  the  bad  state 
of  the  sidewalks,  which  in  the  present  in- 
stance, had  caused  the  plaintiff  to  fall  and 
break  the  thumb  of  his  right  hand.  Jodoin 
&  City  of  Montreal,  11  R.  L.  42,  S.  C.  1882. 

178.  A  municipal  corporation  is  responsi- 
ble for  the  condition  of  the  sidewalks  and 
streets  without  proof  thas  it  had  notice  of 
the  defects  which  led  to  the  accident.  Beau- 
chemin  &  La  Corporation  de  St.  Jean,  6  L.  N. 
367,  S.  C.  R.  1883. 

179.  For  accidents — Where  a  person  com- 
plained of  being  thrown  out  of  his  cart  on 
a  dark  evening  and  injured  in  consequence 
ot  building  material  piled  up  in  the  street 
without  light  or  g!!»rd_ff<?M  that  the  City 
was  liable  and  also  the  contractors  who  had 

,-,  -r—  ^^3  luau  via':n.  was  always  tho  line  of  "^^^  called  in  en  garantie.  Diotted  La  Cor- 
^A^'  ??* .    !, '/  *^*  *'^'""*  ''^hioh  separates  such  \poration  of  Montreal.  4  L,  N.  243,  S,  C„  1881 

l»  «m.a  roaos.  /7D  jtt,  t.  j  Montreal  for  injuries   sustained   in   conse- 


XVI,  Imbeciles. 

173.  La  demanderesse,  ayant,  en  vertu  des 
dispositions  de  Que,  43-44  Vic,  Cap.  14,  Sees. 
3,  31,  32,  35  et  37  et  de  celles  sus-transcrites, 
paye  au  Gouvernement  $65,18  pour  la  pen- 
sion a  I'asile  des  alienes  de  Beauport,  pen- 


(i)  Every  suit  lor  the  purjiose  of  recoveriug  such 
penalties  must  be  begun  within  six  months  from  the 
date  when  they  were  lucurred  after  which  period  the 
same  caonot  be  hmiiglit.  1045  M.  C. 

(2)  Upon  anyroad  wh'':ih  was  always  tho  line  of 
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quence  of  the  defective  state  of  a  foot- 
path. Per  curiam..^  It  is  proved  that 
the  footpath  in  qucttion  hud  been  in  the 
state  complained  of  for  several  weeks,  that 
several  parsons  had  fallen  down  and  met 
with  accidents,  though  none  of  them  were 
of  as  serious  a  character  as  the  one  under 
consideration.  The  plaintiff  fell  and  broke 
his  leg,  in  consequence  of  which  he  was  con- 
fined to  bed  for  several  weeks ;  and  in  the 
opinion  of  the  medical  men  who  attended 
him  he  will  never  have  the  use  of  it  to  the 
same  e -tent  as  previous  to  the  accident.  He 
was  without  work  for  three  or  four  months, 
and  will  never  be  as  fitted  for  work  as  for- 
merly. Under  these  circumstances  he  is 
entitled  to  damages  and  the  judgment  will 
go  for  $600  and  costs.  Deschhie  &  City  of 
Montreal,  a.  C.  1884. 

181.  A  municipal  corporation  is  liable  for 
accident  caused  by  a  person  falling  into  an 
opening  in  a  public  square,  which  opening 
was  unguarded  and  unprotected,  and  by 
which  he  suffered  considerably.  Brault  <£■ 
La  Corporation  of  Quebec,  10  Q.  L.  K.  291, 
S.  C.  R.  1884. 

182.  For  footpaths — Case  of  Grenier  & 
City  ofMontrf-al,  (II  Dig.  529,  207,)  reported 
in  extenso  25  L.  C.  J.  138,  Q.  B.  1380. 

183.  For  work  ordered  by  roa  I  Inspector 

Where  the  road  inspector  gave  t,  contract  for 
the  repair  of  a  bridge,  and  it  appeared  that 
in  1822,  the  bridge  had  been  erected  into  a 
public  bridge  by  prods  verbal  duly  homolo- 
gated, since  which  time  it  had  been  fre- 
quently repaired  and  the  cost  of  repairing 
paid  under  the  prods  verbal  without  refer- 
rance  to  the  council.  Held  that  the  municipa- 
lity was  not  liable.  Oeoffrion  &  Corporation 
of  Boucherville,  4  L.  N.  358,  S.  C.  1881. 

184.  Proprietors — The  Corporation  of  the 
City  of  Quebec  having,  in  virtue  of  the  Act 
29  Vic .  ch.  57,  the  absolute  control  of  the 
sidewalks  in~  the  City  of  Quebec  has  no 
recourse  "  en  garantie  "  agamst  the  propri- 
etors from  damages  resulting  from  an  action 
occasioned  by  the  bad  state  of  the  sidewalks. 
Corporation  of  Quebec  d-  Langlois,  10 
Q.  L.  R.79,  Q.  Ji.  1883. 

185.  In  an  action  of  damages  against  the 
City  of  Montreal  arising  out  of  an  accident 
occasioned  by  the  slippery  state  of  the  sido- 
walks  in  winter,  the  (Jity  called  in  the  pro- 
prietors fronting  the  sidewalk  in  question 
who  pleaded  that  if  they  had  not  done  what 
was  required  of  them  by  the  city  by-laws, 
they  wouk'  be  liable  to  a  fine  of  $20  and  costs, 
or  to  pa,  *'  city  the  amount  expended  in 
making  ■  jidewalk  safe  for  passengers,  but 
that  the  ,■  could  not  be  held  en  garantie.  On 
this  question  the  court  decided  in  favour  of 
the  church  trustees  and  against  the  city. 
Lulham  d:  the  City  of  Montreal,  Q.  B.  1884. 

186.  Secretary  treasurer. — Action  by  the 
super  'tendent  of  education  under  40  Vic. 
ch.  2/  against  the  defendant,  88 having  been 
aecreti  '-treasurer  of  the  municipality  of  the 


MUNICIPAL  CORPO'NS.  614 

him  ordered  to  deliver  up  to  tho  president 
of  tho  Commissioners  of  the  municipality,  the 
books,  papers,  and  monies  of  tho  municipality, 
and  also  to  have  liim  condemned  to  pay  a 
sum  of  $1,000  being  $20  por  diem  for  his 
default  in  not  making  such  delivery  between 
the  2 1  St  October,  1 880,  and  the  9th  December, 
1880.  Judgment  went  against  the  defendant 
for  $250  for  his  defaults,  being  $5  per  diem, 
and  he  was  ordered  to  make  delivery  of  the 
books,  papers,  and  moneys  in  question. 
Ouimet  &  Fontaine,  6  L.  N.  81,  8.  C.  R.  1883. 

XIX.  Lien  op  for  taxes. 

1 87.  Question  as  to  the  right  of  the  corpo- 
ration to  seize  and  sell  tho  effects  of  the 
wife,  separate  as  to  property,  for  taxes  and 
assessments  due  by  her  husband.    The  ques- 
tion arose  out  of  a  claim  made  by  the  execut- 
ors of  the  wife,  since  deceased,  to  be  subro- 
gated in  the  place  of  the  corporation,  on  pro- 
perty of  the  husband  for  money  thus  levied. 
The  parties  admitted  that  if  such  a  right  in 
the  corporation  existed  at  all,  it  must  be  in 
virtue  of  Que.  34  Vic.  cap.  o5,  sec.  21.  Which 
reads  as  follows  :  *'  Dans  tous  les  cas  oii  il 
"  existera    une  separation    de    biens    entre 
"  Vhomme  et  lafemme,  soit  contractuelle  ou 
"  qu^elle  existe  en  vertu  d'unjunement  dau- 
"  cune  cour  de  justice,  soit  que  ^  *te  sipara- 
"  tion  ait  eu  lieu  avant  ou  apris  ta  passation 
"  du  present  acte  dans  tous  et  tel  cas,  il  sif'^'ra 
"  de  porter  au  rdle  de  cotisation  de 
"  pour  les  cotisations,  taxes  personni    •.    •■< 
"  taxe  de  I'eau  d  ttre  impos£es  sur  des  biens 
"  mobiliers  ou  immobiliers  appartenant  d  la 
"  ditefemme  ainsi  stparee  de  biens,  le  nom  du 
"  mari  ou  celui  d*  lafemme,  et  tout  jugement 
"  ainsi  rendu  contre  le  mari  seul,  pourra  8tre 
"  execute  contre  les  biens  mobiliers  ou  tmmo- 
"  biliers  de  lafemme  sans  que  cette  demiire 
"  ait  le  droit  d!arriter  Vexecution  du  juge- 
"  ment  par  tine  opposition  basee  sur  lefait 
"  de  cette  separation."  Held,  reversing  judge- 
ment of  court  below,  that  this  provision  did 
not  give  to  the  corporation  any  right  to  sell 
the  property  of  the  wife  for  t»»°=  '\v^  by  the 
husband,  but  simply  to  sell   ;   ■■  v  "•'  "irty  of 
the  wife  for  taxes  due  by  her  L    :  ,,hit,n  have 
been  assessed  in  the  name  of  the  husband 
(as  is  commonly  done  ;)  and  that  the  wife 
having  allowed  the  amount  to  be  wrongfully 
levied  of  her  property  without  opposition  was 
not  by  law  subrogated  in  the  privilege  of  the 
corporation  and  her  claim  therefor  would 
not  rank  preferentially  to  the    plaintiflTs. 
Venner  &   Blanchet,  8  Q.  L.  R.  288,  S.  C.  R, 
1882. 

XX.  Meetinos  of  oounch,. 

188.  Municipal  councillors  may  convene  a 
special  session  without  previous  notice,  pi-o- 
vided  they  are  all  present,  and  at  such  special 
meeting  they  may,  with  the  consent  of  all, 
transact  other  business  besides  that  men- 
I  tioned  in  the  notice.     Paris  &  Couture,  10 
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XXL   MUNICIPAL  OFi  rcB. 

1«9.   >rAo<w.— Moll  ..ppeal 

on  the  ground  that  tl.e  «.«,,  ,vi.  >  ■  .,i  uppeal- 
able  under  Art.  '  ,i  <J.  C.  P  Th-  action  was 
as  to  tho  election  o,  i  ocuooi  commissionner 
and  It  was  cont-  ndcd  that  ho  was  a  munici 
pal  officer.  He/'  hut  a  school  commiasioner- 
snip  was  not  u  municipal  office  within  the 

XXII.  Permission  to  capitalize  debts 

Hei  .tlajeaty,  by  and  with  the  advice  and  consent 
of  the  Lep>s  aturo  of  Quebec,  enacts  as  follows" 
ofa'r'  V  T^^t  V'n"°'  a"y,Al''>'i'^'pal  Corporation 
Mn,Y  ^iT?  "•  X-"*«*'  ^*™'>'  Township  or  other 
tuUj  _  Qtracted  by  them,  under  by-law  heretofore 
passed  and  submitted  to  the  Electo'rs  and  to  stipu- 
late t-.c  judguicnt  by  annuities  for  a  tenn  not  ex- 
..ecdin^  ally  years.  44-45  Vic.  C'ap.26. 
f.    llie  interest  upon  the  ciipiialized  debt,  shall  in 

Lh*i^>'?"**'*  ^^^,  ™'«  "'■  "'^  P"  ««"t.  Fr  annum" 
•nd  .haU  be  payable  at  «uch  ti£es  as  shall  be  aewed 
upnu,  yearly  or  oftener.  '>«"-cu 

.ii^ic.?,"^^"?"*  "^V'  'ly  *  resolution  of  the  Coun- 
f^H^^K."^'^"'!""*  '""""'^  ""lount  of  such  capital- 
i2ed  debte,  payable  at  such  time  and  in  such  places 
as  shall  be  bxed  in  the  said  debentures 

4  It  shall  not  be  necessary  to  submit  su.     by-law 
for  the  approval  of  the  electors.  ^ 


XXIII.  Powers  ok. 

190.    Le  Gouvemement  de  la  Province  de 
yuebec  ayant,  par  nn  ordre  en  Conseil  trans- 
porte  a  la  Corporation  de  St.  Vallier,  certains 
droits  qu  il  avait  sur  un  chemin  situe  dans  les 
limites  de  la  Municipalite  de  St.  Vallier,  et 
sur  le  terrain  de  la  maison  servant  a  lok:-r  le 
gardiend'un  pont  de  peage,    ec  I'lntimee 
ayant  reclame  ce  terrain  de  I'appellant.  qu 
en  avait  a  possession     Jugd.    ^^uo  jnd^pe' 
damment  de  I'ordre     ,.    Con.,    '    I'intim. 
pouvait  reclamer  le    u.r^xun    en    question 
comme  chemin  public.     Blaine  d-  Corpora- 

Tof^n  •,^'f"*""-  ^  ^-  ^-  «•'  *47,  Q.  B.,  1880. 

191.  Qu'elle  pouvait  au?  ,  vertu  de  I'ar- 
tide  4  du  Code  Municiml  uansporte  le* 
droits  que  la  Couronne  pou-.ait  avoir  sur  ne 
chemin  et  sur  la  propriety  attenante  a  I'endroit 
ou  se  trouvait  le  pont.  lb. 

192.  Que  rintimee  n'6tait  pas  tenu  de  •)ro- 
rtuire  une  autorisation  du  Conseil  Mu.  lal 
pour  poursuivre  I'Appellante,  rautoi'  n 
se  presumant  du  fait  seul  que  I'actio'  -at 
pas  desavviuge.  76. 

193.  The  corporation  of  the  City  of  j^ont- 
real  ordered  a  drain  to  be  made  under  a  sta- 
tute and  a  by-law  in  aqcordance  with   the 


(1)  An  appeal  from  any  final  judgment  rendered 

^^f^.^h!  ?/°7^"°'^  '^"^^"^  ^  *^  chaptS  to 
tnfi  v-.-urt  vi  yaceu  s  ccacn,  except  in  matters  relat- 

Sf  i^rfTP'^rv'T?'"''''°°«  ^3  offices  proWded 
the  wn  oi  Appeal  be  issued  within  forty  days  from 
the  rendenng  of  the  judgment  appealed irom     1033 
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I  Btatute,  which  authorized  them    to  do   so 
whenever  the  road  (  ommittee  considered  it 
necessaiy.  The  road  committee  had  reported 
that  It  was  advisable  the  drain  should  be 
made.     The  defendant  being  sued  for  his 
assessment  for  the  drain,  set  up  this  discrr 
pancy.    Held  that  tho  variance  was  nctt  mate- 
rial and  in  any  rase  the  defendant  could  not 
incidently  raise  the  question  of  the  legality  of 
.  ^°y''*^*  *"■  *^«  resolution,  aty  of  Montreal 
&  Tracey.  4  L.  N.  156.  S.  C,  1881.  ^  ^'""'^*'" 
.      11  order  to  justify  the  substitution 
Munaer  a7Vic;,   (Que)  c.  5 1 .,  s.  33,)  of  ano- 
ther person  for  one  of  the  originally  elected 
members  of  the  Board  of  Revi.-ors,  the  mem- 
ber replaced  must  be  dead  or  absent.  There 
fore   the  appointment  of  another  person  in 
the  place  of  a  member  who  is  personally  pre- 
sent at  the  meeting  of  the  City  Council  at 
which  he  replaced,  is  illegal.    Lamoriiaane  k 
Stevenson.  6  L.  N.,  53.  S.  C,  1883. 

195.  On  an  injunction  to  restrain  the  cor- 
poration of  the  town  of  Levis  from  proceed- 
ing with  the  provisions  of  a  by-law Heldtha.t 

a  municipal  corporation  cannot  validly  do 
an  act  foreign  to  the  purpose  of  its  incorpora- 
tion without  special  power  for  the  purpose 
being  given  to  it  by  law  ;   that  even  if  that 
power  were  given  to  the  corpr  ation,  it  could 
not  be  exercised  by  its  coun. .:  w.dependently 
of  the  electors,  and  in  the  absence  of  express 
provisions  of  law  to  that  effect ;  that  a  mere 
inference  drawn  from  a  private  statute  amend- 
ing the  charter  of  a  railway  compaip.,     an- 
not  confer  powers  upon  a  municipal  corpora- 
tion and  therefore  :  That  sec.  2  of  the  act  44- 
45  Vict,  c.    10,  obliging  the  Quebec  Central 
Railway  to  continue  its  line  tocer.jin  wharfs 
"provided,   &c.   thatthe   Corporation  of  the 
town  of  Levis  furnished  the  said  company 
with  its  valid  guarantee,  die,  did  not  give  the 
municipal  council  of  the  town  of  Levis  power 
to  pass  a  by-law  furnishing  such  guarantee. 
iiuebec    Warehouse   Co.,  &   Corporatim    of 
Levis,  9  Q.  L.  R.  305.  S.  C,  1883. 

196.  In  matters  of  temperance Municipal 

corporations  h  va  no  power  under  Art.  561  (li 
oi  the  Municipi  1  Code,  to  prohibit  the  sale  of 
intoxicatiiig  liquors  within  the  limits  of  the 
municipality.  Edson  d  Vorporition  of  Eat- 
h  .  .  L.  N.  68,  &  27  L.  C.  J.  V,.',  .S.  c.  1883. 

:  y7.  I'o  impose  taxes — The  Act  of  Incor- 
poration of  the  city  of  Three  Rivers,  20  Vict 
'"■'.p.  128,  Sec.  136.  S.  S.  7,  authorized  the  cor- 
-ation  to  tax  all  peddlers  or  petty  cheap- 
.  a  {colporteurs  ou  marchands  ambulants), 
bringing  for  sale  into  she  city  any  articles  of 
commerce.  Under  tk  iiuthority  the  appel- 
lants passed  a  by-law  imposing  a  tax  of  ten 


(1;  To  prohibit  the  sale  of  intoxicating  Uquors  in 
quantities  lewa  than  Hi^o  «nii„«„   _■  ._"    A .■ 

bottles  of  at  least  three  halT  pints  each,  at  one  and 
the  same  time,  and  the  quantity  of  Ucenses  therefore 
within  the  hmits  of  the  mumcipality,  and  on  the 
femes  which  are  dependencies  of  such  municipality. 
661  M.  C. 
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dollars  upon  all  strangers  and  non-residents 
who  should  come  into  the  said  city  to  sell  or 
offer  for  sale  goods  by  sample,  cards  or  other 
marks.  I'he  respondent,  a  commercial  tra- 
veller, having  offered  goods  for  sale  on  sample 
but  made  no  sale,  was  condemned  to  pay  the 
said  tax  and  distress  was  taken  against  his  ef 
fects.He  resisted  the  seizure  on  the  ground  that 
the  by-law  was  illegal  as  being  in  restraint  of 
trade,  as  descriaiinating  between  residents  and 
non  re8idents,and  as  not  following  the  terms  of 
the  Statute. — Held  that  the  power  granted  to 
the  corporation  by  its  acts  of  incorporation 
need  not  be  exercised  in  the  precise  terms  of 
the  Statute,  and  thatit  is  sufficient  if  in  the  by- 
law the  terms  of  the  Statute  be  substantially 
followed,  and  the  respondent  was  within  the 
fair  meaning  andintentof  the  Act  aColporteur 
etmarchand  ambulant.  Corporation  of  Three- 
Rivers  &  Major,  8  Q.  L.  K.  181,  &  '  R.  L.  238, 
&2Q.  B.  R.  84,  Q.  B.  1881. 

198.  And  held  also  that  discrimination  in 
taxation  between  residents  and  nonresidents 
is  only  an  objection  when  ui\just  and  oppres 
give.  Ih. 

199.  Neither  could  the  tax  in  question  be 
considered  in  restraint  of  trade.  lb. 

20().  But  in  a  case  from  ISt.  John,  N.  B., 
decided  in  the  Supreme  i.'ourt,  appellant 
brought  an  action  against  the  Police  Magis- 
trate for  wrongly  causing  him,  a  commercial 
traveller,  to  be  arrested  and  imprisoned  on  a 
warran*  issued  on  a  conviction  by  the  Police 
Magistrate,  for  violation  of  a  by-law  made  by 
the  Common  Council  of  the  city  of  St.  John, 
mder  an  alleged  authority  conferred  on  that 
Lod\  y  33  Vict.  Cap.  4,  passed  by  th>:  legis- 
lat-  f  New-Brunswick.  Section  3  of  the 
saiu  authorized  the  mayor  of  the  said  city 
of  St.  John  to  license  persons  to  u^e  any  art, 
trade,  &c.,  within  the  city  of  St.  John  on  pay- 
ment of  such  sum  or  sums  as  may,  from  time 
to  time,  be  fixed  and  determined  by  the  Com 
mon  Council  of  St.  John,  &c.,  and  Sec.  4,  em 
powered  the  mayor  &c.  by  any  bylaw  or 
ordinance  to  fix  and  determini  what  sum  or 
sums  of  money  hould  be,  from  time  to  time, 
be  fixed  for  license  to  use  any  art,  trade,  oi;cu- 
pation,  &c.,  and  to  impose  penalties  for  any 
breai  h  of  the  same,  kc.  The  by-law  or  ordin- 
ance in  question,  discriminated  between 
resident  an.'  non  resident  merchants,  traders, 
&c  by  impi-sing  a  license  tax  of  $20  on  the 

former  and  |4(J  on   the  latter Held  that 

assuming  the  Act  33  Vict.,  Cap.  4  to  be  ultra 
vires  of  the  N.  B.  Legislature,  the  by-law  made 
under  it  w>is  invalid  because  the  Act  in  ques- 
tion gave  '  [lower  to  the  Common  Council 
of  St.  John  to  discriminate  between  residents 
and  non  residents.  Jonas  <i  Gilbert,4  !  N. 
93,  &  5  S.  C.  Kep.  356,  Su.  Ct.  1881. 

201.  In  another  case  la  the  city  of  Quebec, 
the  petitioner  in  prohitjition.  was  proceeded 
against  by  the  corporation  of  the  city  for 
having,in  said  Wty,  on  or  about  the  3rd  of  July, 
18b . ,  acted  as  a  commercial  traveller  in  sell- 
ing hardware  by  sample,  without  having  tirst 
obtained  from  tho  Clerk  of  the  city,tbe  license 
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required,  and  without  having  first  paid  to  the 
TreaHurer  of  the  city  the  sum  of  160.  He 
pleaded  merely  not  guilty.  On  jiroof  of  the 
facts,  he  was  convicted  and  condemned  to 
pay  160  and  costs.  In  his  petition,  petitioner 
pleaded  that  the  by-law  under  vvlii<h  he  had 
been  «.,onilemned  was  illegal  and  assumed 
powers  and  rights  not  conferred  on  it  by  Sta- 
tute. He  also  pleaded  that  the  case  against 
him  had  not  been  jiroved  and  adduced  evi- 
dence as  in  the  original  case Held,  distin- 
guishing the  case  from  itfayoranrf  Corporation 
Three  Rivers  (supra.),  that  a  proceeding  in 
prohibition  was  not  an  appeal  nor  a  revision, 
and  could  not  give  rise  to  evidence  of  any- 
thing outside  the  question  of  jurisdiction  as 
to  which  there  could  be  no  doubt,  the  by-law 
under  which  the  conviction  was  had,  being  in 
the  very  words  of  the  Statute,  and  the  Statute 
having  been  passed  prior  to  Confederation. 
Petition  dismissed.  Pich€  <t  Corporation  of 
Quebec,  8  Q.  L.  H.  270,  S.  C.  1882. 

202.  And  held  that  a  merchant  wlio  sends 
out  agents  and  travellers  to  take  orders  on 
.-ample  or  sell  goods  is  a  travelling  merchant 
and  within  the  terms  ol  the  said  Statute  and 
obliged  to  take  out  a  hcense.  lb. 

203.  Motion  to  quash  a  conviction  made 
by  the  Treasurer,  on  the  30th  December, 
1881.  On  the  28th  June  l«7(i,  by-law  No.  99 
was  passed  by  the  City  Council,  enacting  that 
(sec.  2)  "From  and  after  the  first  August 
next,  no  person  shall  carry  on  the  business 
of  a  junk  dealer  in  this  city,  unless  such  per- 
son shall  have  obtained  from  the  City  Trea- 
surer a  license  to  that  effect,  for  which  such 
person  shall  pay  the  sum  of  fifty  dollars." 
The  petitioner  was  charged  by  the  City  in 
1881,  a  business  duty  on  rental  $1,200  at  7^ 
per  cent,  $90,  and  special  rate  for  junk  dealer, 
$50.  The  special  rate  as  junk  dealer  was  not 
paid,  and  he  was  accordingly  convicted  of  the 
offence  of  carrying  on  the  business  of  a  junk 
dealer  without  licence, and  fined  accordingly. 
The  conviction  is  alleged  by  petitioner  to  be 
bad  "because  t'  Couiicil  of  the  said  City  is 
authorized  by  ui!  chart'.::  c!'  the  said  city  to 
license  and  regulat?.  >,;;•  uot  to  tax.  junk 
stores,  and  has  on^  \.<:  right  to  charge  a 
reasonable  fee  for  tuo  cost  of  the  license,  and 
for  the  labor  attending  the  issue  thereof,  but 
not  to  use  such  license  as  a  means  of  raising 
a  revenue  for  the  said  city  ;  because  the  said 
sum  of  fifty  dollars  is  more  than  the  reason- 
able cost  of  sucii  a  license  as  is  contemplated 
by  said  by-law,  and  of  the  laborattcnding  the 
is^'ie  of  the  same,  and  of  inspecting  and  regu- 
lating the  business  of  persons  carrying  on  the 
business  of  junk  dealers  and  the  same  as 
sought  to  be  collected  from  the  defendant  was 
a  tax  for  revenue  purposes."  Held  that  a 
power  to  license  and  regulate  junk  stores 
does  not  include  a  power  to  tax  them  for 
revenue.  Walker  &  The  City  of  Montreal,  6 
L.  N .  201,  S.  C.  188li.  &  8  L.  N .  395,  Q.  B.  i  885. 

204.  To  make  by-laws—The  City  of  Montreal 
being  charged  bylaw  with  the  public  health 
and  safety,  has  the  right  to  pass  a  by-law  to 


i-fi 
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prohibit  the  sale  of  animal  food  within  the 
fimits  of  the  City  which  ha.  not  be^n  kil Sd 
in  public  abattoir  j.rovided   l,.r  that  purpose 

a  0X2       '*  "^'  ^'"•"■"'^'  '•  K-  L  660; 

407  r"  /T'ft^'f  «'-'^'''  '■'•'  ^propriation^Kti. 
rnL  ;  "'  ''''^»  "'''  mpower  a  municipal 
Cprporation.  to  expropi  ,ate  the  property  of  in- 
dividual,  forpublfc  purposes  without  first  de- 
termining  a  just  and  equitable  indemnity. 
367s!c.  ISSl"''^'""''"''"'  ''■"'''"'^''9^,  12  R.  L 

.tel'"^'*  *^!  Corporation,  defendant,  to 
■et  aside  a  prods  verbal  respecting  a  water 
course  homologated  by  the  Municipal  Council 

mMiH'iy  o  «to-Annedu  Bout  del-isle. 
HeM  that  the  Council  had  acted  illegally  in 
mukm^o,  prods-verbal,  by  which  the  water 
was  conducted  on  to  the  property  lower  down 
the  8  ream  where  it  would  not  have  gone  if' 
It  had  not  been  so  conducted,  the  result  beinc 

to  mjpose  a  servitude  on  t  he  property , on  which 
•t  was  caused  to  How,    which    obliged   the 

R.lVr^V^n'"^  ^"^^  and  money  in  ckaining. 

133  SC  1881^"'''*  '""  ^'  '^""  ^"'•''  "  ^'  ^• 


XXIV.  Pkooeedinos  aoain.st, 

207.  L'avis  de  huit  jours  et  le  d^pfit  de  dix 

d6  de  la  45  Victoria,  pour  I'emanation  de  I'ac 
tion  accord^e  par  I'articlo  793  du  Code  Muni- 
cipal, ne  sont  paa  requis  dans  les  actions  ci- 
viles  mtent6es  contro  les  corporations  muni- 
cipales  k  raison  du  nmuvais  entretion  de  leur 
chemin.  Laurin  &  La  Corporation  de  la  pa- 
rotase  du  Saultau-Rf collets,  7  L.  N.  348,  C  C. 


MUNICIPAL  CORPON'S.  620 

mu"'  !'*'*,■"'"■  'a  direction  du  Bureau  de. 
D616gu68  dos  comtes  de  St-Jean  et  de  Laprui 
rie.    (  ette  somine  comprenait  aussi  les  fraiH 
du  proc^s-verbal,  des  avfs,  ,lo  I'acte  de  r6par 
tition  et  de    a  vento  dos  travaux  &  I'entre 
prise.    11  s'agissait  d'un  chemin  d^jA  ouvert 
<Vn  conduit  de  8t  Jean  A  Uprairie  et  Ls.- 
aussi  dans  deux  oirnt^s  voisins.    Le  procA 
verbal  ordonnait  le  creusement  des  fosses,  h 
reparation  du  chemin  et  degpontset  la  cons 
truction  des  cldtures  sur  les  deux  cdt6.  de  la 
route  dane  toutoson  ^tendue  ;  le  proc*8-vor 
bal  pourvoyait  en  outre  au  mode  de  reparation 

L  officer  charge  de  preparer  ce  procds-verbal 

avait  inclus  dans  les  travaux  A  fnire  sur  le 

chomin  toute  la  cldture  des  deux  cdtSs  de  la 

ligne  ;  enlevant  ainsi,  en  violation  de  I'article 

I  na  du  code  municipal,  la  part  de  cldtures 

I  reservee  par  la  loi  aux  proprietaires  voi.,in? 

Le  Bureau  des  deiegues^^des  deux  corn^s  a 

homologue  ce  proc^s-verbal  et  a  fait  I'acte  de 

repartition  necessaire  entro  les  contribuables 

and  Son   f *"*."""  ""the  grounds  state, 

rl^  TofT'^^'"'^-    ^^  Corporation  du 

Comtt  de  St.  Jean  &  La   Corporation  de  la 

paroisse  de  Laprairie,  7  L.  N.  327,  C.  C.  1884. 

XXVII.  Qualification  op  oounoillors. 


XXVV.  Proceedinos  op  County  Cocncil. 

208.  A  County  Council  cannot  by  mere 
resolution,  without  notice,  amend  or  rescind 
^prods  verbal  establishing  a  highway.  Allen 
C.C.mF         ""^  "^  -fftcAmoK  7  L.  N.  63, 

XXVI.  Procbs  Verbaux. 

209,  Les  dispositions  d'un  proc^s-verbal  dtt- 
ment  homologue  et  confirme  doivent  etre 
executees  et  observes  aussi  longtemps  qu'il 
n  a  pas  ete  dument  remplace  ou  annuUe,  et 
que  les  mteresses  ne  peuvent  reclamer  un 
fetat  de  chose  autre  que  celui  qui  decouie  des 
dispositions  du  dit  proo6s-verbal.  Ltmire  & 
Courch'me,2i  L  C.  J.  192,  Q.  B.  iSBs! 

JIO.  La  deman-leresse  i-eciamait  $436,  qui 
etait  la  proportion  mise  a  la  charge  d'un  cer- 
tain nombrede  contribuables  de  Laprairie, 
dans  le  prix  des  travaux  ordonnes  par  proces- 


(1)  No  one  can  be  compelled  to  give  un  his  oro. 
perty  except  for  utihty  anfin  consiafemtion  oU  ?urt 
indemnity  previously  paid.  407  C.  (."'"""<"  *  J«" 


211,  On  the  contestation  ot  two  petition* 
demanding  that  certain  resolutions  of X 
municipal  corporation,  defendant,  be  quashed 
and  set  aside  as  illegal,  under  Arts.  100  &  698 

cLs20?T/rf-''  r'^':  "'^^'  Q"«  !««  arti- 
cles JU8  et33(  du  code  municipal  ne  don 
nent  pas  pouvoir  a  un  conseil  municipal  de 

h^MJ"^  ^"'l"^^^  '\'"  'lemande  d'un  contri- 
buable  pour  veriher  la  suffisance  de  la  quali- 
fica  ion  fonciere  de  I'un  de  sea  membres  qui 
a  duement  produit  sa  declaration  de  qualifi- 
cation et  se  pretend  duement  qualifieet  ne 
1  auorisant  pas  a  declarer  le  siege  do  ce  mem- 
bre  vacant,  s.cotte  qualification  se  trouve,  par 
ilnTl  f  ^^  l.«»q"!,te'  insuffisante  dans  I'opT 
nion  de  la  miyorite  du  conseil.    Belzil  &  Cor 

l°.Tim      ^'■''*'^-^""''«*'  8  Q-  L-  «•  165, 

212.  Et  qu'un  conseiller  qui  a  duement 
produit  sa  declaration  de  qLlificaMoT  en 
vertu  de  I'article  283  du  dit  code,  est  en  pos 
session  de  son  siege,  et  se  pretend  lui-meme 
duement  qualifiene  pent  Itre  depossedHe 
son  dit  siege  pour  pretendu  defaut  de  quali- 
llfrTt''''^'^  que  par  les  tribunaux  ordi- 

213  Et  que  le  code  municipal  n'exice  pas 
que  le  president  temporaire  (autre  que  le 
maire  ou  le  pro-maire)  d'un  seance  du  con- 
seil sache  lire  et  ecrire,  lo. 

XXIII     QUALIPICATION  OP  MAYOK, 

iv."}!'  '^-^  the  provision  of  article  335  of 
the  mumcipa  code  requiring  *nayor  of  a  mu- 
nicipality to  be  able  to  read  and  w-ite,  m^t 
be  largely  and  beneficiaUy  construed,  and 
1  that  a  man  who  can  read  or  write  only  with 
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on  (Ju  Bureau  dei 
-Jean  t.'t  de  Laprai 
snait  au8»i  lea  frain 
lie  I'acte  do  rtpar 

travaux  A,  I'entre 
homin  d^jA  ouvert 
Ij»prairie  et  passi. 
•isins.  Le  pi-oci'-s 
uent  des  fosses,  la 
sspontaet  la  cons 
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lodede  reparation 
1  et  des  clfltures. 
ir  ce  proc^s-verbal 
ftux  4  faire  sur  le 
!  deux  c6t68  de  la 
ilation  de  I'article 
part  de  cldtures 
prietaires  voisins. 
>8  deux  comtes  a 
et  a  fait  I'acte  de 
les  contribuableg 
e  grounds  stated 

Corporation  du 
Corporation  de  la 
i.  327,  C.  C,  1884. 

OOUNOILLORS. 

of   twopetitiona 
isolutions  of  the 
dant,  be  quashed 
rArts.  100&698 
'd :  Que  lea  arti 
lunicipal  ne  don 
eil  municipal  de 
nde  d'un  contri- 
nee  de  la  quali- 
les  membres  qui 
ation  de  qualifi 
it  qualifig  et  ne 
i^ge  de  ce  mem- 
m  se  trouve,  par 
isante  dans  I'opi 
I.    BelzilJb  Cor 
8  Q.  L.  E.   165, 

qui  a  duement 
lualification,  en 
ode,  est  en  pos- 
itend  lui-meme 
e  depossede  de 
lefaut  de  quali- 
tribunaux  ordi- 

)al  n'exige  pas 

(autre  que  le 

seance  du  con- 


TOR. 

■^article  335  of 
mayor  of  a  mu- 
id  write,  must 
onstrued,  and 
?rite  only  with 


521  MUNICIPAL  CORPON'S. 

difficulty  ia  not  aufflclently  proficient  to  hold 
the  position  of  mayor.  Turgton  d-  Noreau, 
!tQ.  L.  U.  363,  C.C.  1873. 

XXIX.  Kedivision  ok. 

215.  Up  to  1869,  the  territory  which  com- 
poses at  present  the  town  of  Rimouski  and 
the  parishes  of  Rimouski  and  of  the  Sacred 
Heart,  formed  but  one  parish,  that  of  St.  Ger- 
main do  Rimouski.  In  1869,  by  special  act  of 
the  legislature,  32  Vic.  cap.  71,  a  part  of  the 
torritory  wits  detached  to  form  the  Village  of 
Rimouski.  Held  that  after  the  dismember- 
ment of  a  municipality  and  its  division  into  two 
liistinct  municipalities,  all  the  torritory  form- 
ing part  of  the  former  municipality  remams 
li«l)lo  for  its  foiTnor  debts,  and  the  Coun- 
cil of  the  former  municipality  and  its  officers 
may  receive  from  all  the  territory,  the  taxes 
imposed  for  this  object  and  may  impose  now 
taxes  for  the  some  i)urpose,  baaed  on  the 
value  of  the  taxable  property,  according  to 
the  valuation  roll  in  force  in  the  original 
municipality  and  the  original  municipality 
has  a  right  of  action  to  recover  such  taxes  j 
but  the  new  mimicipality  can  only  'le  held 
liable  where  there  is  an  agreement  to  that 
effect  between  thei*(i  two  corporrations,  ac- 
cording to  Art.  84  of  till'  municipal  code.  Cor- 
poration Sacri-Caur  <(•  Corporation  St.  Ger- 
main, 10  Q.    L.    R.  316,  Q.B.  1884. 

XXX.  Rbsolutioks  or. 

216.  When',  by  resolution  of  Council,  a  mu- 
nicipal corporation  agreed  to  grant  a  contract 
to  a  certain  firm  which  had  tendered  for  it 
and  a  change  in  the  firm's  name  was  subse- 
quently made.  Held  that  the  Corporation 
was  not  bound  by  the  resolution {\).  St.  James 
(f;  Corporation  St.  Gabriel,  12  R.  L.  15,  S. 
C.  1881. 

217.  The  defendants,  a  municipal  corpora- 
tion, passed  a  resolution  affecting  to  remit  cer- 
tain arrears  of  taxes  on  the  ground  that  the 
plaintiff' was  about  to  invoke  prescription, — 
Held  that  this  was  injurious  and  that  the 
plaintiff  was  entitled  to  have  the  resolution 
expunged  from  the  minutes.  Boileau  dt  The 
Corporation  of  the  parish  of  St.  Geneviive,  4 
L.  N.  404,  S.  C.  1881. 

XXXI.  RlOHTS  OF  WHBN  CB.ANGBD. 

218.  Held,  (reversing  the  judgment  of  the 
Superior  Court)  that  Art.  82  M.  C.,  (2)  gives 


[1]  Confirmed  in  Supreme  Court  but  not  reported. 

(2)  The  council  is  bound  fortiie  settlement  of  joint 
(ifilitH  ii"ii  nl^li^iitiwiip.  "v.il  its  oflicj^rs,  nvo.  fiiitb"—'-.^?^ 
to  collet  throughout  the  whole  ter  ory  liable  for 
such'  its  and  obligations,  the  taxes  miposed  for 
the  payment  of  the  same,  by  the  by-laws  in  force 
at  the  time  of  the  change  of  Umits,  or  to  impose 
thereon  by  by-law,  new  taxes  to  effect  the  full  pay- 
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the  recourse  of  the  old  municipality  against 
the  ratetiayera  of  the  new  municipality,  or 
such  of  tnem  as  are  owners  of  lan'tg  subject 
to  an  old  obligation,  and  not  against  the  now 
municipality.  Corporation  du  Sacrt-Caeur  & 
Corporation  de  Rimouski,  7  L.  N.  407,  Q.  B. 
1884. 

XXXII.  Roads  and  stkkkt.h. 

219.  Case  of  Guy  &  City  oj  Montreal  (II 
Dig.  539-251)  reoorted  in  extenso,  25  L.  C.  .1. 
132,  Q.  B.,  1880.' 

220.  Where  a  portion  of  a  municipality  hax 
been  detached  in  order  to  form  a  separate 
municipality,  the  ratepayers  within  thf>  de 
tached  portion  are  no  longer  bound  by  any 
prods  verbal  under  which  they  were  pre 
vioualy  obliged  to  maintain  any  part  of  a 
road  within  the  portion  from  which  they 
have  been  detached.  (Arts.  5  <t  90  M.  C.} 
Deschines  (fr  La  Corporation  de  Ste.  Marie  7 
(i  L.R  .,  50.  S.  C,  1880. 

221.  Action  to  recover  the  sum  expended 
in  repairing  a  road,  together  with  twenty  per 
cent,  on  the  amount,  under  art.  398,  M.  C, 
after  notice  to  the  proprietor  or  occupant  by 
the  inspector.  Plea  that  the  road  was  not  a 
public  road  and  the  defendant  was  not  bound 
to  keep  it  in  repair.  Defendant  relied  on  art. 
825,  M.  C.  Held  that  where  a  person  who  al- 
ready has  a  front  road  on  his  farm  volunta- 
rily opens  another  road  to  the  public  through 
hi3  land,  such  road  will  be  considered  a  mu- 
nicipal front  road  under  M.  C.  .397.  Corpora- 
tion of  the  Village  of  Ste  Rose  it  Dubois.  4 
L.  N.,  334.  C.  C,  1881. 

222.  Where  action  was  brought  against  the 
municipal  corporation  of  the  City  of  (Quebec, 
for  permitting  the  construction  and  opera- 
tion of  a  railway  in  one  of  tho  streets  of  the 
City,  to  the  injury  of  plaintiff,  and  the  detri- 
ment of  his  property  in  a  manner  not  author- 
ized by  the  statute  and  not  regulated  by 
any  by  law  of  the  city — Held  that  the  corpo- 
ration to  whom  the  administration  only  and 
not  tho  property  in  the  streets  belonged 
were  jointly  and  severally  liable  with  the 
railway  for  any  damage  which  might  ensue 
to  the  public  thereby.  Renaud  &  La  C'>rpo- 
ratioH  de  Quebec.  8  Q.  L.  R.  102.  S.  C,  1881. 

223.  Where  land  was  given  to  the  City  of 
Montreal  to  be  used  as  a  public  market  and 
the  City  long  after  converted  it  into  a  public 
throughfare  and  registered  it  in  the  register 

of  public  streets  and  squares Held  that  the 

donors  were  not  entitled  after  the  lapse  of 
ten  years  to  claim  the  rescission  of  the  dona- 
tion on  the  ground  of  such  conversion.  La 
Chevretiire  &  City  of  Montreal,  6  L.  N.  348. 
Q.  B.,  1883. 

224.  lies  demandeur  est  proprietaire  mu-  la 
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ment  of  such  debts  and  obligations,  with  all  the 
rights  aud  powers  conferred  upon  the  council  and  its 
officers,  that  governed  the  same  before  the  division 
and  separation  of  the  territory.  82  M.  C. 
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rue  Ste.  Catherine,  a  Montreal.  La  Cite  de 
Montreal  ayant  chang6  le  niveau  de  la  rue, 
comme  sa  charte  lui  en  donne  le  droit,  le  de- 
mandeur  intenta  centre  elle  une  action  en 
dommages  pour  $3,525.  La  defense  de  la  de- 
fenderesse  fut  generale.  La  Cour  Sup6rieure 
rendit  le  jugement  suivant  :  Jugi,  qu'une 
corporation  municipale  est  responsable  du 
dommage  qu'elle  cause  a  un  proprietaire  sur 
une  rue  dont  elle  change  le  niveau.  Turgeon 
f  City  of  Montreal.  7  L.  N.  383,  &  M.  L.  R., 
IS.  C.  IJl.S.  C,  1884.  ' 

225.  A  Municipal  Corporation  which  ig 
obliged  to  raise  the  elevation  of  a  street,  and 
obtain  the  authority  of  the  legislature  to  do 
so,  would  be  responsible  only  for  damages 
resulting  from  the  depreciation  of  the  value 
of  the  property  affected  by  the  change,  and 
18  not  bound  to  raise  the  buildings  in  propor- 
tion to  the  street.  Bronsdon  &  Montreal 
City,  12  R.  L.  610,  8.  C.  1884. 
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Cap.  o7,  sec.  25,  as  employed  for  the  purposes 
of  education,  although  part  of  the  salaries  of 
the  professors  was  deducted  as  rent.  Th$ 
City  of  Quebec  dt  Morrin's  College,  8  Q.  L.  R. 
3,  R.  C.  1880. 

XXXIV.  Voters'  list. 


XXXin.  Taxes. 

226.  Where  the  Corporation  of  Quebec 
sued  for  taxes,  and  the  Crown  intervened  as 
tenant,  the  premises  in  question  being  used 
as  a  bonded  warehouse,  and  claimed  that 
they  were  not  liable  for  taxes,  the  interven- 
tion was  dismissed  on  the  ground  that  the 
premises  did  not  come  under  any  exemp- 
tions to  which  the  ci-own  was  entitled  under 
23  Vic.  Cap  61,  Sec.  58,  (1)  and  even  if  they 
did  that,  that  would  not  exempt  the  proprie- 
tor. Corporation  of  Quebec  &  Leaucraft,  7 
Q.  L.  R.  56,  S.  C.  1881.  '^  ' 

227.  The  defendant  holding  a  promise  of 
sale  from  the  Dominion  Government,  of  cer- 
tain property  in  the  City  of  Montreal,  was 
sued  by  the  City  for  the  taxes  on  the  pro- 
perty for  the  then  current  year.  He  did  not 
obtain  possession  ot  the  property  until  some 
time  afterwards.  Held,  that  he  waa  not  liable 
for  the  assessments  and  that  the  assessment 
IS  indivisible,  and  falls  entirely  upon  the  per- 
son who  is  proprietor  at  the  time  the  assess- 
ment becomes  payable,  and  therefore  a  per- 
son who  becomes  proprietor  after  that  date 
18  liable  for  no  portion  of  the  assessment  for 
the  current  year,  ffogan  &  City  of  Montreal, 
>  L.  N.  378,  &  M.  L.  R.  1,  Q.  B  &6,  1884. 

228.  Exemptions  from — A  house  situated 
"u  *S®  *"™®  ^°^  "^'  '*"**  ^  Morrin's  College,  in 
thi^  City  of  Quebec,  to  which  it  belonged,  and 
occupied  as  a  private  dwelling  by  two  of  ths 
professors  of  the  College,  whs  held  to  be 
exempt  from  municipal  taxes,  under  29  Vic, 


229.  On  the  contestation  of  an  election 
petition  asking  that  the  election  of  the  defend- 
ant as  counsellor  for  the  village  of  Eerthier 
be  annulled.  Held^Qae  pour  avoir  le  droit 
de  voter  aux  elections  municipales,  et 
en  vertu  du  Statut  de  Quebec,  40  Vict.  ch. 
29,  il  fau!  non-seulement  que  le  nom  du  votant 
soit  sur  le  r61e,  ou  la  liste  sur  laquelle  on 
vote,  mais  aussi  que  tel  votant  ait,  au  moment 
du  vote,  toutes  les  qualitSs  requises  pour  Stre 
voteur.  Dostaler  <fc  Coutu,  11  R.  L.  109,  C.  C. 
1880. 

^  230.  Et  que  les  ^lecteurs  dont  les  noms 
etaient  si:r  la  liste,  ou  le  rdle,  et  qui  se  trou- 
vaient  iors  du  vote  qualifies  commo  proprietai- 
res,  locataires  ou  occupants  de8  memes  prcprie- 
tes  mais  en  qualite  differente,  ou  d'autres  pi-o- 
pietes  dans  le  meme  quartier,  evalues  d'ail- 
leurs  au  chiffre  requis  pour  donner  le  cens 
electoral  municipal,  avaient  droit  de  voter.  Ih. 

231.  Que  le  fait  de  la  part  d'un  candidat  ou 
de  ses  agents  de  payer  les  taxes  municipales 
et  scolairos  des  voteurs,  pour  leur  permettre 
de  voter  en  faveur  de  tel  candidat,  constitue 
un  acte  de  corruption  suffisant  pour  rendre 
nuls  les  dits  votes,  et  par  suite  pour  faire 
annuler  I'election,  si  la  majorite  s'en  trouva 
affectee.  76. 

232.  Qu'iln'ya  pas  lieu  d'annuler  le  vote 
d  un  61ecteur  qui  n'aurait  pas  acquitte  toutes 
ses  taxes  scolaires,  s'il  est  fort  douteux  qu':i 
en  dut  davantage,  et  que,  s'il  ne  les  a  pas 
toutes  payees  en  temps  utile,  c'est  par  suite 
d'une  erreur  du  Secretaire  Treaorier  dea 
ecoles.  lb. 

XXXV.  Voting. 


^,  [^J-A^l  P^Wic  buildings  intended  for  the  use  of 
the  civil  government,  for  military  purposes,  for  the 
purposes  ot  education  or  religious  worship,  all  pro. 
perty  belonging  to  Her  ftfajerty,  all  parsonase 
.1 — ....  .11.., ,,)g  g,.Minfb,  LiiariLaDlc msnranons  and 
hMpitals  duly  incorporated,  and  the  lands  upon 
which  such  building  are  erected  shaU  be  exempt 
7T  *M,*^w»ent8  or  rates  imposable uader  tto 
Act.  23  Vic.  Cap  61,  Sec,  58, 


233.  At  an  election  of  mayor  of  the  local  coun 
cd  of  St.  Telesphore,  of  whom  three  voted  for 
the  petitioner  and  two  for  the  presiding  mayor 
who  thereupon  voted  for  himself.  The  votes 
boing  then  equal  he  gave  a  casting  vote  for 
himself  and  declared  himself  elected.  The 
vote  of  the  petitioner  for  himself  was  refused. 
Held  that  the  p.-esiding  oflSier  had  no  right 
tj  vote  for  himself,  except  on  a  tie  and  as  the 
petitioner  had  three  out  of  the  five,  he  should 
have  been  declared  elected,  Lemieux  &  Can- 
«n,  7Q,  L.  R.  I6,C,  C.  1881. 
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MUR  MITOYEN. 

I.  Action  bt  tenant  for  loss  bt  taking 
DOWN,  see  LESSOR  &  LESSEE. 


MUTUAL  INSURANCE.  626 
MUTUAL  INSURANCE 

I.  JURUDIOTION  ON  POLICIES  OP,  .^e  ACTION, 
RIGHT  OP. 

IL  Liability  of  members,  see  INSURAXCE 
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5;n  NEGLIGENCE. 

NANTISSEMENT. 
I.  By  bill  of  sale  See  SALE. 


NATURAL    CHILDREN— iee     CHIL- 
DREN. 


N.  W.  TERRITORIES  ACT.  628 
NEGOTIABLE  INSTRUMENTS. 
I.  What  arb  See  BILLS  OF  EXCHANGE, 


NATURALIZATION. 

I.  Act  respeotino  See  C.  44  Vict.,  Cap.  13. 


NEWSPAPERS. 

L  Contempt  of  Court  by  See  CONTEMFI' 
OF  COURT. 

II.  Libel  by  See  LIBEL. 

III.  Transmission  of  See  C.  45  Vict.  (Jai-  '.». 


NAVIGABLE  RIVERS. 

L  Rights  over,  see  RIVERS,  STREAMS. 


NEW  TRIAL. 


NAVIGATION. 

I.  Act  to  amend  thk  law  respecting  urid- 
OES,  booms,  and  other  works  constructed  over 

or  in  navigable  waters  riNDER  THE  AUTHORITY 

rf^Aaxf^'-r^''^^^'  ^^  ^'''•'  <^''^''s.  43  &  44 : 
C.  48-49  Vict.  Cap.  6. 

II.  LioHTHOusKs  See  C.  45  Vict.  Cars.  36  &  37. 

III.  Obstruction  op  See  MARITIME  LAW 


NECESSARIES. 

t.  JVt^tIt^.^"*"''^^'''  vessels  See  MERCHANT 

mIpp/I?.'^"'  °^  married  women  for  See 
MAKKIAGE  LIABILITY  OF  wife. 


NEGLECT. 

T  }'^7°  P^ovms  FOR  WIFE  &0,  See  CRIMINAL 
LAW  . 


NEGLIGE NCE-5^e  DAMAGES. 

I.  Contributory. 

1.  Where  a'valuable  hoi-so  received  an  injury 
while  being  shod  by  a  farrier,  and  it  appeared 
that  the  accudent  was  caused  by  the  ffroom 
who  accompanied  the  animal  striking  him 
with  a  whip,  the  farrier  was  relieved  from  lia- 

r  ill   "n •"'^"/'Mhis  mc  misaio  ^.^ndItIOH 

of  the  floor  of  tlie  smithy,  but  for  which  no 
dMiage  to  the  horse  would  have  resulted. 
Allan  (f  Mulhn.  4  L.  N.  387.  S.  C,  1881. 


1.  G-ROUNDSOF. 

2.  On  a  trial  for  libel,  by  a  newspaper,  the 
verdict  having  been  against  the  plaintiflF  a 
new  trial  was  applied  for  on  the  ground  of  mis 
direction  as  to  matter  of  fact.  The  portion 
of  the  charge  objected  to  was  as  follows :  "The 
''  law  of  this  country  is  not  diflFerent  from 

that  of  England  in  a  great  many  respects 

As  regards  the  pubhc  rights  and  liberties 

"ot  the  subjects  of  the  English  Crown  they 

would  be  always  be  held  bj-  me  to  be  the 

"  same  in  respect  of  the  right  to  discuss  pu- 

bhc  events  here  as  in  other  parts  of  the 

"  empire.    If  the  jury  had  sufficient  proof 

that   the  defendant  published  the  state- 

"  ment  complained  of  about  this  man,  all  the 

"  particulars  of  which  were  public  and  known 

"  and  elicited  in  the  Police  Court,  and  that 

"  they  did  so  fairly  and  with  the  sole  desire 

to  inform  the  public  of  the  truth  without 

any  injurious  intent,  then  they  orght  to  find 

"  for  defendant,"   Per  curiam Were  al!  the 

particulars  set  forth  in  the  article  complained 
of  public  ?  Had  they  been  elicited  ina  pohce 
court  ?  If  we  could  answer  in  the  affirmative 
we  would  be  against  the  objection  but  we  are 
forced,  considering  the  article's  caption.  "The 
Rrinfret  swindle  "  and  its  long  comments  or 
narrative  about  plaintiffs  former  employ- 
ments and  engagements  to  answer  in  the  ne- 
gative. Under  these  circumstances  we  find 
there  has  been  misdirection  and  motion  for 
new  trial  granted.  Monfaaue  <t-  Ths  Gazette 
Printing  Company.  5  L.  N.  173.  S.  C,  1882. 


NORTH  WEST  MOUNTED  POLICE. 

I.  Acts  rsspecting  C.  45  Viot.  Cap.  29,  k  C 
48-49  Viot.  (!aps.  53  k  54. 


NORTH  WEST  TERR iTORIES=  ACT. 

I.  Amendment  of  See  C.  45  Viot.  Cap.  28  <fc 
C.  47,  Viot.  Cap.  33  &  C.  4849  Viot.  Cap.  51. 
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NOTARIAL  CODE. 

1.    Act  Consoudatino  See  Q.  46  Vict.  Cap. 
32.  Act  amending  Q.  48  Vict.  Cap.  35. 
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NOTARIAL  DEEDS. 
I.  Proof  of  signature  to  See  Evidenck. 


NOTARIES. 

L  Act  respecting  See  Q.  45  Vict.  Cap.  30. 

II.  Cannot  be  ex^vmined  as  to  deeds. 

III.  Duties  op. 

IV.  Fees  and  charges  of. 

V.  Notifications  &  Protests. 

I.  Act  respecting  See  Q,.  45  Vict.  Cap.  .'iO. 

II.  Cannot  be  examined  as  to  deeds. 

3.  In  an  action  to  set  aside  a  lease Jiigi. 

que  le  notaire  qui  a  fait  le  bail  ne  peut  etre 
examine  pour  prouver  ce  qui  s'est  passe  lors 
de  la  confection  de  I'acte,  et  qui  n'apparait 
pas  par  I'acte  lui-meme.  Lemonier  k  DeBel- 
lefeuille,  5  L.  N.  420,  S.  C.  1882. 

III.  Duties  of. 

4.  It  is  the  duty  of  a  notary  when  execu- 
ting a  deed  to  explain  to  an  illiterate  grantor, 
the  legal  and  equitable  obligations  imposed 
by  the  deed  and  consequent  on  its  execu- 
tion. Ayotte  &  Boucher,  6  L.  N.  26  and  3 
Q.  B.  R.  123  and  9S.  C.Rep.  460,  Su.Ct.  1883 

rv.  Fees  and  uuarges  of. 

•5.  Where  the  plaintiff  had  been  employed 
by  the  defendant  for  several  years  as  notary 
and  had  been  in  the  habit  of  charging  less 
than  the  tariff  prices — Held  that  there  was 
an  implied  contract  to  continue  working  at 
the  reduced  rate  which  could  not  be  changed 
without  not.ce.  Andrews  &  Quebec  &  Lake  St. 
John  Railviay,  9  Q.  L  R.  53,  S,  C.  1882. 

V.  Notifications  and  Protests,  see  (j.  47 
Vic,  Cap.  14,  amending  1209  C.  C.  witr  regard 
to—Infra  in  Vo.  OBLIGATIONS. 


NOTES  AND  BILLS-6ef  BILLS  OF 
EXCHANGE. 


NOTICE. 

1.  Of  Action,  see  PROCEDURE. 


N"UISAN(."K. 

I.  By  Obstruction  of  Streets. 

II.  Right  of  Legislation  with  regard  to. 

I.  By  Obstruction  of  Streets. 

^  6.  The  defendant,  the  agent  of  the   Bell 
Telephone  Co.  of  Canada,  wa.**  indicted  for 
illegally  erecting   three   tplegiaph   poles  in 
Buade  Street,  a  leading  thoroiighfare  in  the 
City   of   Quebec,    thereby    obstructing    the 
Queen's  highway  to  the  common  nuisance  of 
the  public.    The  Company  was  incorporated 
by  Act  of  the  Parliament  of  Canada,  43  Vict., 
Cap.  67,  with  power  to  establish  telephone 
hues  m  the  .several  Provinces  of  the  Dominion 
and  to  construct,  ereot  and   maintain  lines, 
along  any   highway,   street,    bridge,    water- 
course or  any  other  such  place,  or  across  or 
under  any  navigable  waters,  either  wholly 
in  Canada  or  dividing  Canada  from  any  other 
country,  "  provided  that  in  cities,  towns  and 
"  incorporated    villages   the  opening   up  of 
"  the  street  for  the  wires  underground,  .shall 
"  be  dene  under  the  direction  and  supervi- 
"  sion  of  the  engineer  or  such  other  officer  as 
"  the  council  may  appoint  and  in  such  man- 
"  ner  as  the  council  mav  direct,  and  that  the 
"  surface  of  the  street  shall,  in  all  cases,  be 
"  restored  to  its  former  condition  by  and  at 
"  the  expense  of  the  Company."  This  charter 
and  the  consent  of  the  council,  duly  obtained, 
were  relied  on  by  the  defendant  as  a  plea  to 
the  indictment.  The  jury,  under  the  direction 
of  the  Court,  found  a  verdict  of  guilty,  subject 
to  the  question  reserved,  for  the  determina- 
tion of  the  Court  in  banco,  whether  the  said 
Company  had  authoiity  under  their  statute, 
or  were  otherwise  authorized  by  law  to  place 
the  said  poles  in  the  said  street.    Reqina  <f 
Moher,  7  Q.  L.  R.  183  &  5  L,  N.  43,  Q.  b"  1881 . 

II.  Right  of  legislation  with  regard  to. 

7.  And  on  the  reserved  case—ZTeW  sustain- 
ing the  verdict,  that  the  establishment  of  the 
company  in  Quebec,  was  one  purely  of  a  local 
character,  contending  to  serve  local  purposes, 
having  no  pretention  to  connect  provinces  or 
even  to  cross  navigable  rivers,  and  of  such  a 
nature  as  to  be  ultra  vires  of  the  Dominior 
Parliament,  and  falling  exclusively  within  the 
jurisdiction  of  the  Local  Legislature,  and  that 
to  give  the  Dominion  Parliament  power  to 
authorize  the  Bell  Telephone  Co.  to  impede 
circulation  and  traffic  in  the  streets  of  Que- 
bec, one  of  two  conditions  would  have  been 
(•equired,  either  the  company  should  have 
been  incorporated  "Tor  the  purpose  of  connect- 
ing by  telephone  Jines  this  "province  with 
some  other  province,  or  it  should  have  been 
declared  by  parliament  to  be  for  the  general 
advantage  of  Canada,  or  of  two  or  more  of  the 
Provinces,  lb. 
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NUISANCE. 


NUNS. 
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a.  Petitioners  were  occupants  of  a  foctory 
of  cut  nails,  and  it  was  complained  that  the 
chimney  sent  forth  smoke  in  such  quantity 
as  to  be  hurtful  to  public  hea-*'i  and  safety, 
and  that  they  refused  to  remove  and  abate 
the  nuisance  contrary  to  the  by-law  of  the 
City  of  Montreal.  Defendants  pleaded  that 
the  city  had  no  jurisdiction  to  enact  the  by- 
law and  did  not  enact  it  in  virtue  of  any 
competent  legislative  authority.  The  defend- 
ants were  convicted.  Held  that  the  power 
of  the  Dominion  Parliament  to  enact  a  gene- 
ral law  of  nuisance  as  incident  to  its  rights 
to  legislate  as  to  public  wrongs  is  not  incom- 
patible with  a  right  in  the  Provincial  legisla- 


I  tures  to  authorize  a  municipal  corporation  to 
j  pass  a  by-law  against  nuisances  hurtful  to 
public  health  as  incidental  to  municipal  ins- 
titutions. Pillow  &  City  of  Montreal.  6  L.  N 
209  &  27  L.  C.  J.  216,  S.  C.  1883,  &  8  L.  N. 
354,  Q.  B..  1885. 


NUNS. 


f.  Civil  rights  and  .status  of,  see  the  case 
OK  Charlebois  and  Chablbbois.  26.  L.  C.  J 
364.  Q.  B.,  1882.  ' 
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588  OBLIGATIONS. 

OBLIGATIONS. 

I.  Defadlt. 

II.  Interpretation  of. 

III.  Joint  &  Severai,. 

IV.  Novation. 

V.  Protests. 

VI.  Subrogation. 

I.  Default. 

1.  A  lessor  is  not  liable  in  damages  owing 
to  the  bad  state  of  the  premises,  unless  put 
in  default,  and,  where  the  deed  is  notarial,  the 
notice  must  be  in  writing.  Marcil  &  Mathieiu 
7  L.  N.  55,  S.  C,  1883. 

2.  The  defendant  undertook  to  return  a 
certain  number  of  shares  in  a  railway  before 
a  day  stated  or  to  pay  an  amount  in  money, 
the  shares  were  not  returned.  Held,  that 
the  contract  being  of  a  commercial  nature, 
the  debtor  was  put  in  default  by  the  lapse 
of  the  time  of  performance.  Oeofrion  <h 
Senecal,  6  L.  N.  201,  S.  C,  1883. 

3.  By  the  Act  creating  the  Normal  iSohools, 
it  is  provided  that  a  certain  number  of  scho- 
larships may  be  established  for  the  assistance 
of  students  with  the  stipulation  that  the 
money  should  be  returned  if  the  student 
refused  or  neglected  to  teach  when  called 
upon  to  do  so.  The  defendant  was  sued  for 
164,  amount  of  two  years'  scholarship  given 
to  his  son  on  the  ground  that  the  son  had 
always  refused  to  teach  when  required  to  do 
JiO.  ffeld,  that  the  action  must  be  dismissed 
for  want  of  proof  that  the  son  had  ever  been 
put  in  default  to  teach.  Principal  of  Jacques 
Cartier  School  &  Poisaant.  12  R.  L.  177.  S.  C. 
1883. 

II.  Interpretation  OK. 

4.  Case  of  Cushivg  &  Davis  (1  Dig.  X90I9) 
confirmed  in  appeal,  12  R.  L.  522,  Q.  B.,  1864. 

III.  Joint  &  Several. 

5.  Action  against  a  municipal  corporation 
for  pennitting  a  railway  to  be  constructed 
and  operated  in  the  streetj^  of  the  city  to  the 
great  damage  of  plaintiff's  property.  Held, 
that  where  the  acts  complained  of  were  illegal 
and  unauthorized  that  the  corporation,  as  the 
legal  guardians  and  administrators  of  the 
public  streets,  were  jointly  and  severally 
liable  with  the  railway  for  the  w.'ong  com- 
plained of.  Renand  &  La  Corporatii  n  de 
Quebec,  8  Q.  L.  H   102,  S.  ('.,  1881. 

6.  Two  or  more  person.--  commiting  a  d^!W 
itre  jointly  and  severally  responsible,  and  a 
se^Hoiient  made  with  one  of  them  discharges 
the  others.  Oiroux  rf;  Blais,  7  Q.  L.  R.  309, 
C.  a,  1881. 

7.  Joint  executors  who  have  taken  undi- 
> ideii  pKKHession  oi'  the  iMoprrty  of  the  suc- 
cession are  not  only  obliged  to  ri'mdor  a  joint 
account  but  are  held  jointly  and  severally 
to  the  payment  of  the  balunf'o.  Hofmav  <!• 
Pfeiffer  7  Q.  L.  R.  125. .'!.  C,  1881 .  " 


OBLIGATIONS. 
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8.  A  sale  of  hemlock  bark  still  standing  and 
uncut  is  a  commercial  matter  and  whore  two 
defendants  were  sued  for  the  value  of  such 
bark  they  were  hold  to  bo  jointly  and  severally 
liable.  Fee  &  Sutherland,  9,  Q.  L.  R.  65,  S. 
C.  R.,  1882. 

9.  There  is  no  solidarity  between  heirs  for 
the  value  of  notarial  services  rendered  in 
settling  the  succession.  Champeau  A  Moquin, 
6L.N,  60,  8.C.,  1882. 

IV    Novation  of. 

10.  .\n  obhgation  given  as  security  for  the 
payment  of  certain  promissory  notes,  does 
not  effect  novation  of  such  notes,  and  the 
holder  thereof  may  claim  on  them  by  giving 
credi;.  for  the  amount  of  the  obligation. 
Dnpuw  &  Gagnon,  28  L.  C.  J.  257,  S.  C,  1877. 

V.  Protests. 

Art.  1209  of  the  Civil  Code  is  repealed  and  re- 
placed by  the  following  ; 

"  1209,  Notifications,  summons,  protesti  and  ser- 
vice.1,  by  which  a  reply  is  reiiuired,  may  be  made  by 
one  notary,  whethei'  tlie  party  in  wliose  name  they 
are  made  ha,>i  or  has  not  .signed  the  'leed.  Such  in- 
struments 11 IV  authentic  iind  make  proof  of  their 
contents  until  contmdicted  or  disavowed.  But  noth- 
ing inserted  in  any  such  instrament  as  the  answer 
of  the  party  upon  whom  the  same  is  served,  is  pi-oof 
against  him,  unless  it  liesigLed  in-  each  party.' 

2.  With  the  e.xception  ot  tlii.i  aotificatioii,  sum- 
monses, protests  and  services  may  be  made  by  an 
ordinaiy  notarial  deed,  signed  iii'tlie  office  of  the 
notaiy,  to  serve  a  copy  of  such  deed  upon  the  person 
to  be  so  notified,  summoned  or  protested  at  his  do- 
micile. 

It  is  not  necessary  to  deliver  to  the  adverse  party 
a  copy  of  the  proces-ierbal  ot  service;  such  »roci»- 
vet-bal  may  be  drawn  up  and  signed  aftenraros'"  Q. 
47  Vict.  Cap.  14.  See  1.  This  act  shall  come  into 
force  on  the  day  of  its  Sanction,  See.  2. 

VI.  .Subrogation. 

11.  The  i)laintiff  was  the  purchaser  of  an 
immovable  property  on  which  there  was  an 
hypothec,  duly  registered,  and  on  which  the 
husband  of  the  defendant  in  his  lifethne, 
bound  himself  as  caution  solidaire.  The 
plaintiff  having  purchased  this  property  paid 
off  the  obligation  and  obtained  a  subrogation 
in  the  rights  of  the  creditor.  The  subroga- 
tion was  duly  notified  to  the  defendant,  and 
in  the  month  of  December,  1880,  instituted 
action  to  recover  the  amount.  The  defendant 
pleaded  that  the  creditor,  on  being  paid,  had 
no  [lowers  to  subrogate  and  the  subrogation 
vviis  consequently  null.  The  plaintiff  on  the 
contrary  cited  Art:^.  1156,  11.37  et  1941  of  the 
Civil  Code  and  the  introduction  to  the  Cou- 
tuitic  d' Orleans  by  Pothier.  Held  that,  the 
acquittanco  that  the  creditor  had  given  to 
tho  plaiiitili  ii.'l  till-  consequom  discharge  of 
the  obligiition  discharged  the  arety  who  if 
she  were  oompeiled.  to  pay  ooiila  not  in  turn 
be  I'lrogated  in  his  rights,  and  that  in  any 
case  H<T  rights  ex-ca»itiim  even  ex-caution 
solidaire  must  b<^  prefeiT(-d  to  his.  Bilodeav 
d  Giroux,  7  Q.  L.  R..  7  ,,  .-.  C.  1881. 
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OBSTEUCTION. 

1.  Of  Navigation,  see  MARITIME  LAW. 


OFFENCES. 

I.  Against  the    Person,   see    C'RIMLNAL 
LAW. 

II.  Jurisdiction  ousted  hv  Plea  of  Right, 
xee  CRIMINAL  LAW  Pi.ea  of  Right. 


OFFICERS  OF  MILITIA ~,SVr  MILI- 
TIA LAW. 


OFFICIAL  NOTICE. 
I.  Must  be  in  Writing,  see  INSURANCE. 


OFFICIAL  PLANS  AND  BOOKS  OF 
REFERENCE. 

I.  Act  amending,  see.  Q,  4445  Viot,,  Cap.  21. 


L  Right  of 
ADVICE. 


OPINION. 

Lawvrks  to  charge  for,  see 


OPPOSITION. 

I.  Affidavit  with. 

II.  Afin  de  conserver. 

III.  Contestation  op. 

IV.  Costs  op. 

V.  Delay  for  filing. 

VI.  Dismissed  as  fkivilous. 
Vn.  Election  of  Domicile. 

VIII,  Fomalities  in. 

IX,  Grounds  of. 

X,  Merits  of  cannot  he  tried  on  Motion. 
XL  Motion  to  dismiss. 

XII.  Pleading  in. 

XIII.  Registration  of. 

XIV.  To  Judgments. 

XV.  To  .sale  01"  Immovrabi.ks. 

1.  Affidavh'  with. 

12.  Tha  affidavit  to  an  opposition  tor  ju<lg- 
Hient  was  in  the  (oUdwing  terms  :  "  que  tons 
CCS  jaiis  aiu^uis  t«  I'vpjjiisiiiw-  ci-dessus  et 
des  auires  parts  Merits  sont  vrais  et  que  la  dite 
opposition  n'est  pas  fait,  tans  h  but  de  refar- 
•der  injustement  VexScutioa dujugement  rendu 
en  cette  cause,  mats  qu'elle  est  faite  dans  le 


sent  but  d!obtenir  justice."  Held,  to  be  suflR- 
oient  and  that  the  words,  to  his  knowedge, 
were  unnecessary.  Desrochers  &  Crilly,  12 
E.  L.  315,  S.  C.  1883. 

II.  Afin  de  oonservbr. 

1 3.  Money  paid  by  the  defendant  to  the  seiz- 
ing officer  to  prevent  a  sale  of  his  effects  in 
money  "  levied,"  within  the  meaning  of  C.C.P. 
601  (I),  and  must  be  returned  into  Court 
where  im  opposition  afin  de  conserver  is  filed 
before  paid  over.  Martin  d-  Labelle,  7  L.  N. 
174,  S.  C,  1884. 

[II.  Contestation  of. 

14.  Where  an  opposition  is  made  to  the 
sale  of  real  estate  under  execution,  founded 
on  title  registered  before  the  date  of  the 
seizure,  the  plaintiff  may  attack  the  oppo- 
sant's  deed  as  simulatdd  without  concluding 
for  its  rescission.  La  Banque  Nationale  d 
Job/.  7  L.  N.  214,  Q.  B.  1884. 

IV.  Costs  of. 

L5.  Opposition  founded  on  title  to  the  real 
estate  seized.  The  seizure  was  of  date  1st 
April,  1880,  and  the  opposant's  title  was  not 
registered  until  21st  July  of  same  year, though 
excuted  some  two  years  previously.  Evi- 
dence that  plaintift,  before  seizure,  knew  or 
had  heard  from  different  persons  that  the 
opposant  who  was  the  son  of  the  defendant, 
claimed  the  land  as  belonging  to  him.  Evi- 
dence also  that  the  afmirs  were  mixed 
up  a  good  deal.  Held,  following  M  ^  Me  & 
Moffette,  (2)  maintaining  opposition  but  with 
costs  ajgainst  opposant,  on  the  ground  that 
the  plaintiff  was  justified  in  seizing  so  long  as 
the  opposant's  title  was  not  registered.  Dorval 
&  Bourassa,  7,  Q.  L.  R.  3C3,  S.  C.  1881. 

V.  Delay  for  filing. 

16.  Plaintiff  moved  to  reject  an  opposition 
afin  d'annuler,  on  the  g.round  that  it  was  filed 
on  the  14th  day  before  the  day  fixed  for  the 
sale,  contrary  to  Art.  652  of  the  Code  of  Pro- 
cedure, (3)  the  15th  day  having  been  a  legal 
holiday.  Held  following  Price  A  Ross  &  Ross. 


11]  Themoney  seized  or  levied,  after  deductiig  the 
duties  thereon  and  taxed  costs,  may  be  paid  by  the 
sheriff  or  bailiff  four  days  after  the  sale,  to  the  seizing 
orcditor,  if  no  opposition  for  payment  has  been  placed 
m  his  hands  ;  otherwise,  he  must  return  them  into 
Conrt,  to  av«it  8U(;h  judgment  as  to  richt  snail 
apixTtain.  601  C.  P.  ('. 

(2)  Unreported. 

(.3)  Every  opposition  to  the  seizure  and  sale  of  im- 
moveables or  rents  must  be  tiled  at  the  hUmt  in  the 
16th  day  before  that  fl.ted  for  the  sale.  No  opposi- 
tion filed  after  this  period  nan  stop  the  sale.  652,  C. 
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(1)  that  the  fifteenth  day  having  been  a  holi- 
day, the  delay  was  by  Art.  24  C.  C.  P.  ex- 
tended to  the  followingjuridical  day.  Roivin 
(f-  Welch,  7  Q.  L.  R.  293,  H.  C.  1881. 

VI.  DiSMISSEn  AS  FRIVOLOUS. 

17.  A  judge  of  tl:  Superior  Court  exercises 
his  discretion  wise  in  setting  aside  an  oppo- 
sition to  a  seizure  oased  on  the  fact  that  the 
costs  had  been  taxed  erroneously  ten  cents 
too  high,  and  a  judgment  in  Review  reversing 
such  judgment  in  first  instance,  will  be  re- 
versed in  appeal.  C6U  &  Samson,  12  R.  L., 
112  &  5  L.  N.  421.  Q.  B.,  1882. 

VII.  Election  of  domicile. 

18.  Une  oprosition  afinde  distraire  pourra 
etre  reip^'o  sur  motion  a  cet  effet  si  elle  ne 
contient  pas,  de  la  part  de  I'opposant,  une 
election  de  domicile  dans  im  rayon  d'unmiUe 
du  palais  de  justice.  McGreevi/vs.  Charleson, 
lOQ.L.R.  114,  1884. 

VIII.  Formalities  in. 

19.  On  an  exception  d  la  forme  to  an  oppo- 
sition— fl«Zdthatit  is  not  essential  for  the 
person  who  makes  the  aflSdavit  in  support  of 
the  opposition,  to  have  been  authorized  to  do 
80.    Lanniire  &  Lebel,  9  Q.  L.  R.  ,337,  S.  C. 

20.  That  in  said  opposition,  an  election  of 
domicile  at  the  office  of  an  attorney  who  has 

^  registered  his  eloction  of  domicile  at  the  pro- 

thonotary's  office  is  sufficient.  lb. 

2!.  That  the  omission  of  approving  a  cer- 
tain number  of  words  forming  part  of  an 
affidavit  is  au  irregularity,  but  will  not  vitiate 
the  affidavit,  should  the  latter  be  good  with- 
out the  words  not  approved  of.     lb. 

22.  That  the  words  "  Com.  Cour  Sup.  Que- 
bec," were  sufficient  in  the  present  instance. 
lb. 

23.  That  an  afflda>'it  bearing  date  several 
months  before  the  opposition  is  null.  lb. 

IX.  Grounds  of. 

24.  To  the  seizure  of  a  certain  immoveable 
property  by  a  mortgagee,  the  opposant  filed 
opposition  on  the  ground  of  an  authentic 
lease  to  him  of  the  property,  duly  registered. 
Held  that  as  the  lease  conferroil  no  right  of 
property  and  created  no  real  charge  upon  llie 
property  leased,  that  it  could  form  no  ground 
of  opposition  to  the  seizure.  Besjardins  & 
Gravel  &  Langevin,  2.5  L.  C.  .T.  105,  .'<.  ('., 
1880. 

25.  Application  by  opposant  to  be  allowed 
to  file  an  opposition  to  a  venditioni  exponas 
of  real  estate .  He  had  filed  a  first  opposi- 
tion on  the  16th  day,  before  the  day  fixeufor 
the  ==!■>,  and  the  opposition  had  been  rejected 
on  the  ground  that  it  was  not  accompanied 


(2)  Uureported. 


by  the  deed  referred  to  in  the  opposition  and 
forming  the  grounds  thereof.  The  facts  were 
that  plaintiff  obtained  judgment  against  the 
defendant,  in  1878,  for  ?|)12,480,  and  took  the 
lands  in  question  in  execution  on  the  25th 
November.  The  defendant  had  given  a  deed 
of  them  to  opposant  on  the  19th  October, 
1880,  and  the  deed  was  registered  on  the  9th 
November,  some  two  weeks  before  the  seiz- 
ure. Per  curiam — It  would  be  the  duty  of 
the  Court  to  come  to  the  aid  of  the  opposant 
if  his  demand  were  bond  fide  and  had  any 
chance  of  being  maintained.  On  this  the 
parties  are  referred  to  Hans  dit  Chaussie  vs. 
D'Odef  dit  d' Orsonnens,  and  C.  S.  L.  C.  Cap. 
47  aiu  I  Art.  2074  C.  C.  (1 )  The  lands  were  hypo- 
thecated to  the  plaintiff  and  within  six  weeks 
before  the  seizure  by  the  sheriff,  the  de- 
fendant executed  a  deed  to  opposant.  The 
aim  is  manifest.  It  is  an  obstruction  of  the 
the  course  of  justice  and  could  only  avail  to 
gain  time.  Motion  dismissed.  Hadlerj  & 
O'Brien,  4  L.  N.  101,  S.  C,  1881. 

26.  A  defendant  who  has  made  partial 
payments  on  account  of  thejudment,  can  file 
an  opposition  claiming  to  have  the  judgment 
reduced,  but  has  no  right  to  demand  the 
total  nullity  of  the  seizure.  Tkibault  &  Fon- 
taine, 7  Q.  L.  R.  320,  S.  C,  1881. 

27.  An  opposition  on  the  ground  that 
neither  the  fiat  for  a  writ  of  execution  nor 
the  entry  book  contained  the  day  of  return 
was  dismissed.  DeBellefeuille  v.  Pollock, 
25L.  C.  J.  104,  S.  C,  1881. 

28.  M  uere  moveables  have  been  sold  at 
judicial  sale,  and  the  purchaser  in  good  faith 
had  allowed  the  effects  to  remain  in  the 
defendant's  possession,  he,  or  his  represent- 
atives, may  oppose  the  seizure  and  sale  of 
such  eftects  at  the  suit  of  another  creditor. 
Senecal  &  Crawford,  5  L.  N.  256  &  2  Q.  B.  R. 
120,  Q.  B.,  1881. 

29.  The  purchaser  of  effects  at  a  judicial 
sale  who  leaves  them  in  the  hands  of  the 
defendant  may,  in  the  absence  of  fraud,  pre- 
vent their  sale  by  opposition  at  the  suit  of 
another  creditor  of  the  defendant.  Massie  & 
BMaume,  II  R.  L.  471,  S.  C,  1882. 

30.  The  plaintiff  having  judgment  against 
defendant,  seized,  as  belonging  to  him,  six 
shares  in  the  Quebec  Street  Rtiilway  Co.  in 
the  Company's  hands.  The  wife  of  defendant 
opposed  on  the  ground  that  the  shares  seized 
had  been  given  to  her  by  her  marriage  con- 
tract which  was  registered.  The  mai'riage 
contract  was  long  prior  to  the  debt  of  the 
plaintiff.  The  plaintiff  contested  on  the 
ground  that  the  shares  still  stood  in  the 
name  (»f  defendant  in  the  company's  books, 
and  the  defendant  himself  had  paid  the  two 
last  calls,  subsequent  to  the  date  of  the 
marriage  contract,and  received  the  dividends. 
Held,  that  in  the  absence  of  a  rule  of  the 
company,  or  a  clause  of  the  statute  requiring 
a  change  of  the  name  in  the  books  that  the 
shares  must  be  considered  the  property  of 
wife.  Whitehead  S  McLaughlin,  8  Q.  L.  R. 
373,  S.  C.  R,,  1882. 
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■SI.  Appellant  seized  certain  immoveable 
property  in  the  name  of  A.  McC.,  curator  to 
the  succession  of  the  late  J.  B.  Responcknts 
opposed,  clainnng  part  of  the  property  seized, 
Meld,  that  the  oi)po.sition  declared  null  as 
being  made  siqjer  iion  possidente  under  arts. 
.546-653  and  632  C.  C.  P.  Tempest  &  Baby, 
2(2.  B.  K.  371,  Q.B.,  1882. 

32.  Where  the  plaintifl  omitteil  to  give 
credit  for  moneys  received  on  account.- //e/d, 
that  the  defendant  was  entitled  to  tile  an 
opposition  to  prevent  the  sale  for  more  than 
the  amount  due.  Martin  &  Labelle,  7  L.  N. 
174,  S.C,  1884. 

33.  Opposition  ajin  d'annuler  by  wife,  based 
on  a  donation  by  her  husband  in  a  mar- 
riage contract,  entered  into  nine  days  after 
action  brought  was  in  two  cases  of  a  similar 
nature  dismissed,  on  the  grountl  that  the 
donation  was  made  in  fraud  of  the  creditors 
of  the  husband.  (I)  Behari  d-  Erickson,  7 
Q.  L.  K.  295  S.  (_'.,  1881,  &  HoUiday  &  Conse- 
dine,  S.  C,  1884. 

34.  In  another  case,  the  opposant  was 
daughter  of  the  defendant  and  based  her 
opposition  on  a  previous  judicial  sale  of  the 
tilings  to  her.  'I'hat  sale  was  advertized  in 
the  first  place  for  eight  o'clock  in  the  morn- 
ing of  the  '60th  December,  but  was  afterwards 
changed  to  ten  on  the  representations  of  the 
plaintiff.  The  plaintiff',  in  the  lirst  case,  had 
been  paid  bis  claim  but  consented  that  the 
action  should  proceed  to  judgment  and  sale 
to  oblige  the  defendant.  The  sale  was  held 
in  defendant's  parlor  and  included  a  horse 
and  carriage  which  was  not  shown  at  all. 
There  were  present  only  the  plaintiff  in  the 
former  case,  the  defendant  and  the  baihft'. 
The  things  were  all  entered  as  having  been 
sold  to  defendant's  daughter,  who  was  not 
present,  at  merely  nominal  and  ridiculous 
prices.  Held  to  be  a  mockery  and  not  a  sale 
such  as  could  convey  any  title.  Hlngston  & 
Larue,  1  Q.  L.  K.  301,  S.  C,  J  881. 

35.  Effects  puchased  bondJide,a,t  a  judicial 
sale,  and  left  in  the  possession  of  the  defend- 
ant by  the  purchaser  or  his  transferree,  may 
be  claimed  by  the  owner  and  the  sale  thereof 
prevented,  if  such  effects  are  seized  at  the 
suit  of  another  creditor  of  the  defendant. 
Ste.  Marie  &  Aitken,  7  L.  N.  119,  S.  O.K., 
1884.  ' 

36.  An  opposition  founded  on  the  nullity 
of  the  seizure  by  lapse  of  the  delays  is  gooti, 
notwithstanding  the  defendant  freely  agreed 
to  the  suspension.  Denault  d'  Pratt,  7  L.  N. 
414,  C.  C,  1884. 
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X.  Mkrits  of  cannot  he  tried  on  Motion. 

37.  On  a  motion  to  dismiss  an  opposition 
as  unfounded.  Held,  could  not  be  tried  on 
motion.  La  Banque  Jacques-Cartier  &  Ne- 
ceuj:,  7  L.  i\.  ooH.  S.  C.  i884. 


[IJ  Vide  DONATIONS  in  Fbaud  of  Crbditom. 


38.  Appeal  from  a  judgment  dismissing  an 
opposition  aJin  de  diatraire  made  by  the 
guardian  to  the  things  seized.  Appellant 
protended  that  his  opposition  which  had 
been  received  by  the  sheriff,  on  the  Order  of 
a  judge,  given  ex  parte,  should  not  be  dis 
missed  on  motion.  Held,  that  the  motion 
was  perfectly  regular  and  that  the  Court  ha<i 
tlie  right  to  revise  the  order  of  a. judge  given 
in  chambers  Exp.  Pepin  A-  Desmarteau,  1 
Q.  B.  R.  123,  1880. 

39.  Motion  on  the  part  of  plaintiff  aJin 
d'annuler,  filed  by  the  defendant,  on  the 
ground  that  the  opposition  was  trivo'o'js  and 
vexation  as  appeared  on  its  face.  In  the 
(.'ourt  of  first  instance,the  motion  was  granted 
on  the  ground  that  the  opposition  was  not 
accompanied  b\  a  judge's  order,  that  sev 
eral  words  were  omitted  among  others  the 
words  de  bonne  foi  in  the  affidavit,  and  on 
the  ground  that  the  matters  of  fact  allegeil 
were  grounds  of  requite  civile  and  not  of 
opposition.  In  appeal,  the  Court,  after  point- 
ing out  that  oppositions  may  be  attacked  on 
motion  on  grounds  of  preliminary  exception 
according  to  Art.  135  C.  C.  P.,  (I)  did  not 
think  themselves  justified  in  disturbing  the 
judgment  in  question.  Felton  &  Relanaer, 
27L.  C.  J.  79,  Q.  B.,  1882, 

XII.  Pleading  in. 

40.  Opposition  on  the  ground  that  the  laud 
seized  was  hypothecated  to  opposants,  by  the 
father  of  defendant,  who  had  since  died,'leav 
ing  a  wife  and  Hve  children.  That  he  had 
been  commun  ih  Mens  with  his  wii^.  and  that 
consaquently,  defendant  owned  only  a  tenth. 
They  asked  therefore  that  the  seizure  be 
declared  null.  Demurred  to  on  the  ground 
that  the  opposition  should  only  iiave  demand- 
ed the  nullity  of  th^i  seizure  "fer  the  part  of 
the  land  not  belonging  to  defendant  and  not 
for  the  totality.  Held  following  L»  Sociiti 
Mitropolitaine  <f-  Pitre  dit  Lcyamhe  (2)  that 
the  demurrer  should  be  maintaiased  as  to  a 
tenth.  Club  Canadien  d-  Bewuiry,  4  L.  N 
13I,,S.  C,  1881. 

XIII.  Reoi.stration  ok. 

41.  Where  an  opposition  was  neither 
stamped  nor  entered  until  after  service,  a 
motion  to  tUsmiss  on  that  ground  was  re- 
jected. Smurdon  rf-  Ha/mHton,  0  L.  N.  149, 
S.  C,  188.J. 

XIV.  To  .Ir;DOMENT.s. 

42.  Where  judgment  ha«  been   obtained 


(1)  Grounds  of  preliiniuar\  exceptioi;  may,  iu 
certain  cases,  be  urged  by  motion,  according  to  the 
practice  of  the  courts.  136  C.  C.  P. 

(2)  Unreported. 
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without  service  against  the  party  defendant, 
the  proper  remedy  is  by  ti"^  •')  ojiposition 
and  not  by  requite  civile,  l.  ,.'  1  Harrison, 
4  L.  N.  325,  C.  C,  1881. 

Every  party  condeiniid  l)y  (li'liiult  to  ;iiiiii'ar  ol- 
io plead  may  proceed  agiiiuiJt  the  judgment  wiiellier 
rendered  iu  term  or  iu  vacatiou,  by  opposition,  ac- 
cording to  Art.  484  iiud  following  "of  the  Code  of 
Civil  Procedure  ;  but  no  opposition  shall  be  allowed 
in  such  cnse,  unless  the  party  condemned  proiluce 
im  affidavit,  that  such  party  has  ii  good  deiense  to 
the  action,  which  defense  shall  be  set  out  in  the  op 


dered  just  and  sufficient.  Q.  46  Vict.  Cap  26  Sec.  4. 

XV.    To  S.VLE  lit''   l.VMOVIi.VDl.l'J.S, 

43,  An  opi)osition  to  a  sheriff's  sale  of  im- 
moveables, accompanied  by  a  judge's  order 
Kled  within  the  fifteen  days  proceeding  the 
day  fixed  for  such  sale,  liias  the  effect  of 
legally  stopping  the  sale.  Heritable  Securi- 
I.es  and  Mortgage  Investment  Association  d- 
McKinnon,  27  L.  C.  J.  .S45,  S,  ('.,  1883. 


OPTION. 

I.  Of  jorv  i.N  CIVIL  CASES  See  JURY. 

ir.  Whex  made  See  CONTRACTS,   Inter- 

t'HETATION  OF, 


ORANGE  ASSOCIATIONS, 

I.  Liability  w. 

44.  The  Loyal  Orange  Institution  is  an  illo- 
jjal  Association,  combination  and  confederacy 
the  members  being  bound  by  an  oath  to  keep 
secret  the  proceedings  of  the  association.  ( 1 ) 
Grant  &  Beavdr;},  4  L.  N.  S94,  Q.  B.,  188  L 


ORDERS  IN  COUNCIL. 

1.    Act  RESPBCTl.VG  ORDERS  IN  OOU.NCIL  BELONG- 
l.VO   TO  THE    LATE  PROVINCE  OF   0  AN  AD  A.  See   Q. 

44  &  4,5  Vic  Cap  .5. 


OWNERSHIP. 

\.  Bt  ACCESBION. 

45.  Action  of  revendicatioti   to  recover  2()0 
(^ords  of  tamarac,  and  2t)0  cords  of  other  soft 


(1)  A'lhough  this  case  was  carried  to  the  Supreme 
(Jom1;  no  opinion  was  expressed  there  as  to  its  merits. 
.\s  in  th"!  Courts  below  it  was  dismissed  on  the  ques- 
tion of  the  insufficieacy  of  the  notice.  Ed. 


wood,  cut  by  defendants  upon  land  belonging 
to  her.  The  value  of  the  tamarac  was  set 
down  at  f  LUO  per  cord  aiul  that  of  the  other 
wooil  at  90  cents.  TIh^  dofcndants  pleaded 
they  purchased  in  good  fciith,  the  right  to  cut 
tlio  wood  from  one  N.,  whom  they  believed 
and  who  believed  himself  to  be  the  owner  of 
the  limd  ;  that  th'^  wood  before  it  was  cut  was 
only  worth  l.'iO.Toin  all,  and  that  the  plaintiff 
had  suffered  no  damage  beyound  that  value, 
and  that  they  had  confessed  judgment  for 
$7.5  as  per  confession  of  judgment  filed.  They 
also  pleaded  that  by  converting  the  standing 
trees  into  cord  wood  and  carting  it  to  where 
they  did  they  had  added  $300  to  the  value  of 
the  wood  and  had  a  right  to  retain  it  until 
they  Were  reimbursed  the  said  sum  ;  that  the 
plaintiff  had  not  offered  to  reimburse  them 
and  that  the  action  therefore  should  be  dis- 
missed. .Judgment  for  $75,  interests  and  costs, 
as  confessed,  seizure  set  aside  and  action  dis- 
missed as  to  balance.  Hall  &  Hould.  7  Q.  L.  R. 
31.  S.  C,  1880. 

46.  The  defendant  was  sued  for  $2,87,')  as 
the  value  of  a  quantity  of  timber  which  the 
plaintiff  alleged  had  been  cut  from  his  land; 
the  Defendant  pleaded  that  he  had  be(!n  in 
possession  of  the  land  for  more  than  ten 
years  and  that  had  he  cut  the  timber  in  good 
faith,  believing  the  land  to  belong  to  him.  The 
original  value  of  the  timber  was  only  $300, 
but  had  been  increased  in  \'alue  by  labour 
anfl  improvements.  Held  on  proof  that  where 
the  value  of  the  unprovements  exceeded  the 
original  value  of  the  material  that  the  defend- 
ant had  a  right  to  retain  it  on  paying  such 
original  value.  Rayner  d;  Thompson.  12  R.  L. 
150,  Q.  B.,  188!?. 

47.  Le  demandeur  possedait  un  moulin  a 
scies  dans  le  canton  Simpson,  et  le  lot  No.  22 
du  cinquieme  rang,  du  meme  canton,  les  de- 
fendeurs  6taient  proprietaires  de  moulins 
considerables  a  Pierreville,  et  du  lot  23,  vol- 
sin  dans  le  meme  rang  de  celui  du  deman- 
deur. Celui-ci  faisait  des  billots  sur  son  lot 
pour  M.  Ross  et  pour  lui-meme,  en  gardant 
pour  lui  que  les  billots  quo  ne  voulaient  pas 
accepter  les  inspecteurs  de  M.  Ross.  Les  de- 
fendeurs  coupaient  des  billots  sur  le  lot  23 
pour  leur  propre  compte,  par  des  entrepre- 
neurs auxquels  ils  payaient  la  coupe  et  le 
transport  sur  le  bord  de  la  rivifire,  a  raison 
d'un  prix  determine  par  cent  billots.  II  n'y 
avait  pas  de  ligne  apparente  entre  les  deux 
lots  sur  loute  leur  profondeur.  L'agent  des 
defendeuis  proposa  au  demaudeur  de  la  faire 
tirer  par  un  homme  d'experience  qui  n'etait 
pas  un  arpenteur.  II  y  consentit  a  la  condi- 
tion que  la  ligne  tut  correcte.  Cette  personne 
tira  en  Decembre  18&I,une  ligne  en  I'absencf 
du  demandeur,  qui  a  son  arrivee,  une  couple 
de  jours  apres,  se  rendit  sur  les  lieux  et 
i,  nercevant  qne  la  ligne  entrait  considera- 
bl»    .ent  chez  lui,  il  alia  de  suite  faire  defense 

':   personnes  qui  coupaient  des  billots  pour 

i»^  defendeurs  d'en  couper  plus  pres  que  la 

(.  '  ^ance  qu'il  r^clamait.   II  fit  aussi  ecrire  au 

gSrant  des  moulins  des  defendeurs  qu'il  ob- 
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jflct<ait  i  cetto  ligne  et  en   voulait  uho  j)ar  ar- 
penteur.   Tvois  semaineri  ai)V(^H  que  la  ligne  a 
etc  tirf,  le  Lois  a  otA  coupe  aur  lo  terrain 
I'avoisinant,  qui  a  plus  tard,  par  I'arpontage 
r^gulier  etc  constate  etre  coiui  du  demandeur. 
Action  en  revendication  do  89  billots  d'^pi- 
nette  et  125  de  pin.     Los  difendeura  preten- 
daient  que  le  demandeur  n'a  pas  identitie  les 
billots  saiais  comme  etant  ceux  coupes  sur  sa 
terre  ;   que  la  coupe  des  billots  et   les  trans- 
ports au  lieu  oii  ils  ont  ete  saisis  vaut  plus 
que  le  bois  sur  pied,  qu'ils  on  sont  par  14  de- 
venus  propri6taires  et  que  It;  demandeur  ne 
peut  exiger  que  leur  valour  sur  pied.  Juai,(l) 
(\ue  cette  application  de  la  regie  quo  fait  I'ar- 
ticle    435  du  Code    Civil  n'ost  ni  correcte, 
ni  juste,  ni  raisonnable.    Get  article  ne  fait 
I'industrie,  la  partio  principale  de  i'accession 
de  la  chose  employee,  quo  lorsque  la  main- 
d'oeuvre  qui  a  produit  luie  chose  d'une  nou- 
velle  especo,  surpasse  de  beaucoup  la  valeur 
de  la  matiere   employee  ;  et  que   la  revendi- 
cation des  billots  mel6e  avec  ceux  de  mSme 
esp^ce  coupes  sur  uno  terre  voisine  etportant 
la  mSme  marque  n'exige  pas  d'autre  identifi- 
cation quo  celle  des  diverses  espices  et  des 
3ualit6s  revendiqu6s.    Allard  &  Tonrville,  8 
1.  L.  R.  237,  S.C.R.  1882.  . 


48.  Action  in  reve>  dice  tion  of  250  cords  of 
I  shingle  wood,  for  ce  .ir  butts,  valued  at  $12.'). 
The  respondent,  a  lumber  dealer,  held  under 
license  fi(im  the  Dominion  Oovernment,  cer 
tain  lots  in  the  third  range  north  east  to  the 
I  townships  of  Strafford,  with  the  right  of  cut 
I  ting  (imber  growing  thereon.     In  the-  winter 
I  of  1879-80,  HS  ho  alleged,  a  quantity  of  cedar 
!  was  cut  by  tiespasser  and   brought   to   th(! 
i  appellant's  mill,  where  it  was  partly  converted 
I  into  shingles.    The  respondent,  on  learning 
I  this,  caused  the  timber  to  be  seized.     Th.- 
I  defense  was  that  the  shingle  wood  had  been 
I  purchased  in  good  faith.  ifeZd,  con  firming  the 
judgment  of  the  court  below  (II    R.  L.  436  <$, 
5  L.  N.)  185,  that  Art.  435  C.  C.  (1)  does  not 
declare  that  the  property  in  material  belong 
;  mg  to  another,  is  tran=f->rrp(t  to  the  workman 
I  when  the  added  workmanship  is  so  important 
I  that  it   greatly    exceeds   the  value    of  the 
I  material.   The  workman  has  only  the  right  of 
j  retaining  the  thing  on  paying  the  owner  the 
price  of  of  the  material,  and  thus  becoming 
!  the  owner.    Beard  &  Milihen,  6  L.  N.   38*' 
!  Q.  B.  1883.  '  .  0-, 


j^z'  3^""/.!'  ■.  ''■?'."':  .f??.. .*?/?.".•"■  «*■  ^orrigan  et 
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[IJ  If  linwevfcr  the  workmanship  Iw  so  important 

that  It  greatly  exceeds  the  value  of  the  matenal  om- 

■  ployed,  It  is  then  considered  as  the  pnncipal  part 

I  and  the  workman  has  a  right  to  retiin  the  thing,  on 

;  ^yi^g  the  price  of  the  material  to  ;  lie  propnetor, 
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f.    LUBILITY   OF  DBLIVKRY  COMPANY  FOF  Ste 

CARRIERS. 


PARENTS. 

I.  Cannot  sub  on  behalf  op  minoji  child- 
ren WITHOUT  TUTORSHIP. 

II.  Liability  of  for  wrongs  committed  by 

THEIR   CHILDREN. 

III.  Rights  of  children. 

IV.  Rights  of  with  regard  to  children. 

I.  Cannot  sue  on  behalf  of  minor  child" 
drkn  without  tutorship. 

1.  Where  a  mother  sued  for  damages  al- 
leged to  have  been  caused  to  her  minor  child, 
without  first  being  appointed  tutrix.  Beld 
that  she  had  no  status.  Wilhdmy  &  Brise- 
bois,  6  L.  N.,  276  &  27  L.  C.  J.  175,  C.  C.  1883, 

II.  Liability  of  for  wronos  committed  by 

THEIR  CHILNREN- 

2.  An  employer  or  parent  is  responsible  for 
a  trespass  committ'^d  by  his  children  or  by 
persons  employed  by  him  or  under  his  control 
where  he  fails  to  establish  that  he  was  unable 
to  prevent  the  act.  Gravel  &  Hnahes,  7  L.  N. 
32,  S.  C.  1883.  ' 

III.  Rights  of  children. 

3.  A  son  whc  continues  to  live  with  his  father 
after  his  majority,  and  to  do  work  for  him  at 
a  trade  which  he  has  learnt  with  his  father, 
has  not  the  right,  when  he  leaves  and  marries, 
to  claim  a  salary  from  his  father  for  the  tim^ 
he  remained  with  him,  unless  at  least  he 
proves  an  agreement  for  which  the  father 
undertook  to  pay  him  such  salary.  Leblanc 
&  TelUer,  11  R.  341,  S.  C.  1882. 

IV.  Rights  o?  with  regard  to  children. 

4.  Petition  presented  to  the  Court  by  a 
husband  against  his  wife,  for  an  order  to  per- 
mit him  to  see  his  children.  An  action  en 
stparatian  de  corps  had  been  instituted  by 
the  wife  against  her  husband,  and  decided  in 
her  favour  on  the  23rd  of  June,  1883,  giving 
her  the  custody  of  the  child  among  other  con- 
clusions taken  by  her.  A  preliminary  point 
was  now  befbre  the  Court,  whether  by  a  sum- 
mary petition,  without  a  writ  of  summons,  the 
Court  had  jurisdiction  in  the  matter.  The 
petition  was  not  made  in  a  pending  cause. 
His  Honor  observed :  This  Court  decided  on 
the  23rd  February  last  (See  ex  parte  Daoust, 
7th  Legal  News,  page  69)  that  it  had  no  juris- 
diction without  a  writ  of  summons  to  proceed 
summarily  to  r'-'  ..vb  a  tutor  for  misconduct 

his  offi. '      1  tie  same  rule  »hould  apply 


to  the  following  authorities  with  reference  to 
the  relations  of  husband  and  wife  to  each 
other,  and  the  interference  of  the  Court 
between  them: —  4  Demolombe,  p.  129,  No 
108  ;  Sirey,  Colmar  A.  D.  1833 :  A.  D.  J834.  •> 
127 ;  J.  P.  1857, 879 ;  Sirey,  A.  D.  1862,  1, 128 :' 
Lf-  l*^^^'  ^^^>  Sirey,  1867,  J,  212;  m8,l, 
208.  The  petition  was  dismissed.  Petit  & 
Delisle,  S.  C.  1882. 


PARISHES. 

I.  Election  of. 

5.  Dans  I'erection  de  paroisses  canonique*, 
TEv^que  diocesain  n'est  soumis  qu'a  sea 
superieurs  eccl§siastiques,  et  que  les  tribu- 
naux  ciyils  n'ont  aucun  controle  soit  quant  an 
fond,  soit  quant  a  la  forme  desdecrets.  Ouimei 
&  Cadot.  7  L.  N.,  415.  C.  C,  1884. 


PARLIAMENT. 

I.  Independanoe  of  See  C.  47  Vict.  Cap  14. 
IL  Legislative  authority  of  See  LEGIS- 
LATIVE AUTHORITY. 


PAROISSES. 

I.  Eliotion  op  See  PARISHES. 


>*AROLE  EVIDENCE  See  EVIDENCE. 


I.  Attacked 
CONTRACTS. 


PARTAGE. 

ON  THE  GROUND  OP  PRAUD  See 


PARTICULARS. 

I.  Bill  or  ,See  PROCEDURE. 


PARTITION. 

I.  Action  to  set  aside  deed  or. 

xTi^,;c9fT^''*'*'"'"'""'"''   ''KOP"«TT,  tee  PART- 
NERSHIP. 

III.  Right  or. 

I.  AoTiorr  to  set  asssx;  pebd  op. 


m  his  offi. '      1  tie  same  rule  should  apply 
here.    The  court  would  further  refer  Qounsel 


6.  Action  by  a  sister  to  set  aside  a  deed  of 
partage  of  the  succession  of  a  late  brother. 
The  brother  deceased  had  been,  prior  to  hii» 
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with  reference  to 
ind  wife  to  each 
ce  of  the  Court 
lombe,  p.  1 29,  No. 
133;  A.  D.  1834,2, 
A.  D.  1862,  1,128; 
7,1,212;  1-868,1, 
missed.    Petit  & 
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et  que  les  tribu- 
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47  Vict.  Cap  14. 
f  OF  See  LEGIS- 
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e  EVIDENCE. 


»D  or  FRAUD  See 

RS. 
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)  or. 

RTr,  lee  PART 


aside  a  deed  of 
a  late  brother, 
en,  prior  to  hi« 


death,  in  partnership  with  the  brother  against 
whom  the  action  was  directed  and  who  wag 
charged  with  having  made  the  inventory  by 
misrepresentation  and  fraud.  The  plaintiff  it 
appeared  had  signed  the  deed  of  partition 
along  with  all  the  other  members  of  the  fami- 
ly and  had  acquiesced  in  it  for  t.ine  years, 
when  she  married,  and  itwaa  only  subsequent 
to  her  marriage  that  she  thought  of  attacking 
the  deed.  On  the  evidence  the  Court  of  ap- 
peal reversed  the  judgment  and  dismissed 
the  action.  Charlebois  *  Charleboit.  5  L.  N. 
421,  Q.  B.,  1882. 

III.  RlQHT  OF. 

7.  Under  Art.  743.  C.  C.  the  right  to  a 
separation  of  patrimony  constitutes  a  privi- 
lege and  may  be  exercised  on  the  property 
of  the  heirs  or  of  the  universal  legatees  and 
even  on  the  proceeds  of  the  licitation,  if  it  is 
still  unpaid  and  no  judicial  demands,  either 
principal  or  incidental  is  necessary  to  give 
the  creditors  the  right  to  the  separation  as 
they  may  exercice  that  right,  at  the  distribu- 
tion of  the  moneys  from  the  succession  of  the 
deceased  by  simple  opposition.  (1)  Bachand 
&  Bisson.    12.  R.  L.  11.  S.  C,  1881. 

8.  The  plaintiff  seized,as  belonging  to  the  de- 
fendant, five  immoveables.  Tne  opposant,  her 
•on,  alleged,  that  four  of  these  immoveables 
belonged  to  the  community  between  the  de- 
fendant, his  father  and  the  mother,  and  that 
he  and  his  six  brothers  and  sisters,  were 
owners  of  an  undivided  half,  his  share  being 
a  fourteenth,  that  he  had  sued  the  defendant 
for  partage  en  licitation  and  asked  that  the 
four  immoveables  be  relieved  from  the  seizure. 
Held  that  the  co-heir  of  a  community  under 
such  circumstances,  could  ask  that  the 
seiiure  be  suspended  until  after  the  conclu- 
sion of  the  partage,  but  could  not  askd  for  the 
distraction  of  the  immoveables  seized.  Hopi 
tal  General  &  Qingras.  10  Q.  L.  R.  136, 
S.  C.  R.,  1884.    " 


PARTNERSHIP. 

I.  ACOOUNTS  BBTWEBN  PAPTXERS 

II.  Action  aoaints  partveks. 

III.  Action  to  account. 

IV.  Commercial. 

V.  Compensation  op  debts  due  to. 

VI.  Liability  of  for  acts  op  partners. 

VII.  Liability  of  partners  during  partner- 
ship. 

VIII.  Liability  of  partners  aptbr  dissolu- 
tion. 


(1^  Creditors  of  the  deceased  and  his  legatees  have 
a  right  to  a  sep.irntion  of  the  nmperty  of  rh(>  siicces- 
sioiTfrom  that  of  the  heirs  and  universal  legatee,  or 
legatees  under  general  title  unless  there  is  noration. 
This  right  may  be  exercised  as  loug  as  the  property 
exists  in  tlie  hands  of  the  latter,  or  upon  the  price  of 
the  sale,  if  it  be  yet  unpaid.  743  C,  C. 


IX.  Lu)uidation  of. 

X.  Partition  op  partnership  ppopBRxr. 

XI.  PgOOr  OF  EXISTENCE  OF. 

XII.  Registration  of. 

XIII.  Rights  op  partners  after  uissolution. 

XIV.  Rights  of  partners  between  them- 
selves. 

XV.  Transfer  to  partners  for  bbnbfit  or 

FIRM. 

I.  Accounts  bbtwbbn  them. 

9.  The  partner  who  alone  has  had  the  man- 
agement of  the  affairs  of  the  firm  cannot, 
after  a  dissolution,  claim  from  the  other  a 
balance  due,  except  he  render  au  account 
with  his  action  or  has  already  rendered  it,  in 
vi^hich  case  if  the  account  rendered  has  been 
accepted  by  his  former  partner  and  is  found 
to  contain  an  error,  the  only  action  which  the 
parties  have  one  against  the  other  is  in  reform- 
ation of  such  account.  Blais  &  Valliiret, 
10  Q.  L.  R.  382,  S.  C.  R.  1884- 

II.  Action  against  partners. 

10.  The  plaintiff  sued  the  two  defendants, 
of  whom  one  was  his  brother,  as  members  of 
the  firm  of  A.  P.  &  Co.  then  dissolved,  for  the 
recovery  of  a  promissory  note  which  he  alleged 
had  been  made  by  the  partnership  in  his 
favor — Heed  that  an  action  on  a  note  signed 
by  a  firm  may,  without  any  other  special  alle- 
gation, be  maintained  against  one  of  the  part- 
ners, although  it  be  established  during  th« 
defense  of  the  other  partner,  that  the  firm 
received  no  consideration  for  the  note. 
Rochette  d-  Rochette,  10  Q.  L.  R.  342,  8.  C.  R. 
1884. 

III.  Action  to  Account. 

11.  Les  parties  ont  ete  en  societe  coinme 
avocats  ou  })rocureurs,  et  ils  ont  eu,  en  meme 
temps,  \nK  agonce  d'assurance.  Ils  ont  dis- 
sout  leur  societe,  et  E.,  le  demandeur,  alle- 
guant  que  lo  defendeur  G.  avait  re9u  des 
sommes  d'arg^jnt  pour  la  societe,  I'a  poursuivi 
en  reddition  de  compte.  G.  a  oppose  k  cette 
demande  plusieurs  exceptions,  mais  il  a  ete 
finalement  conda.mn6  a  rendre  compte  dans 
un  delai  d'un  mois,  .sinon,  a  payer  une  somme 
de  $1,500  au  demandeur.  JugS,  que  lors- 
qu'un  associe  poursuit  un  autre  associe,  en 
reddition  de  compte,  il  n'est  pas  oblige  d'al- 
leguer  qu'il  a  lui-meme  rendu  compte,  ou 
qu'il  n'en  apas  a  rendre,  il  lui  suffit  d'alleguer 
que  Ic  defendeur  a  en  si  possession  des  bieus 
ou  sommes  de  deniers  appartenant  a  la 
society  qui  a  existe  entr'eux,  dont  il  n'a  pas 
rendu  compte.  Roy  &  Oauthier,  1  Q.  B.  R. 
96,  Q.  B.,  1880. 

12.  Et  qu'A  defaut,  par  le  defendeur,  de  ren- 
dre compte  dans  le  delai  fixe  par  le  jugement 

deur  peut  proc6der  a  6tablir  lui-meme  un 
compte  d'apr^s  I'article  533  du  Code  de  Pro- 
cedure Civile,  ou  il  peut,  suivant  la  pratique 
■uivie  vrvai  le   Code,  faire  condananer  le 
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d6fendeur  &  lui  payer,  soit  une  ou  plusieurs 
provisions,  jusqu'a  ce  qu'il  lui  ait  rendu 
compte,  soit  une  somine  d§finitive  pour 
obtenir  la  reddition  de  compte,  a  la  discr6- 
tion  de  la  Cour.    lb. 

IV.   COMMKROIAI-. 

13.  Action  to  collect  an  account  of  1370.80 
for  printing  done  in  the  Official  Gazette,  &c. 
directed  against  the  defendant,  in  part,  for  his 
individual  debt,  and  in  part  as  being  jointly 
and  severally  liable  as  partner  with  C.  J,  D. 
Held,  that  persons  doing  business  under  a 
firm  name  as  assignees  and  brokers  are 
jointly  and  severally  liable  for  the  debts  of 
the  co-parnership.  Loranger  &  Dupuv,  5 
L.  N.  179,S.  C,  1881.  ^^' 
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V.  COMPKNSATION  OF  DebTS  DUE  TO. 

14.  Where  a  person,  after  the  dissolution  of 
a  partnership,  is  sued  for  an  amount  due,  he 
may  set  up  in  compensation  a  debt  due  him 
by  one  of  the  partners.  Oauthier  &  Lacroix. 
12  R.  L,  508,  Q.  B.,  1868.  ' 

VI.  Liability  op  for  Acts  op  Partner. 


15.  Action  to  recover  $2,200  and  interest, 
alleged  to  have  been  deposited  with  defend- 
ants, in  May,  1875.  The  evidence  of  the 
deposit  was  a  receipt  signed  by  a  member  of 
the  firm  in  the  name  of  the  firm.  The  evid- 
ence showed  that  the  money  was  placed  with 
tiie  funds  of  the  firm  and  was  credited  to  the 
member  who  received  it  in  trust  in  the  books 
of  the  firm.  He  it  was  who  managed  the 
finances  of  the  firn:,  and  he  said  that  he  with- 
drew the  money,  but  afterwards  replaced  it. 
Held,  that  the  firm  was  liable  to  repay  it 
Brown  &  Watson,  4  L.  N.  404,  S.  C,  1881. 

16.  In  an  action  by  advocates  for  law  costs 
in  a  case  where  the  defendant  was  plaintiff. 
Held,  that  where  parties  contract  with  one 
party  personally,  they  have  no  recourse 
against  the  partnership,  even  though  it  has 
benefitted  by  the  act  of  the  partner,  where  it 
is  shown  that  there  was  nc  intention  on 
either  side  to  bind  the  partnership,  and  in 
any  case,  where  a  partner  sues  in  his  own 
name  for  aclaim  due  to  the  partnership,  he 
does  not  bind  the  parnership  to  the  costs  of 
the  action.  Biique  &  Dumond,  12  R,  L.  436 
S.  C,  188J.  '  ' 

17.  And  in  another  caso-Held  that  a  creditor 
has  no  right  of  action  against  a  pai-t- 
nership  only  in  so  far  as  the  partner,  with 
whom  he  has  dealt,  has  given  himself  out  as 
acting  for  the  partnership,  and  if  he  has  con- 
tracted in  his  own  name,  without  speaking 
of  the  partnership,  the  creditor  will  have  no 
recourse  against  them.  Graham  &  Bennett. 
12  E.  L.  448,  S.  C,  1883.  ' 

18.  And  where  a  person  does  business  in 
the  name  of  another  but  for  himself,  he  is 
himself  only  responsible  for  the  debts  which 
he  contracts.    lb. 


VII.  Liability  of  partners  during  partner- 
ship. 

19.  In  an  action  of  damages  for  not  having 
furnished  certain  machines  to  the  partner- 
ship of  which  plaintiff  was  a  member.  Held 
Que  la  stipulation  dans  une  acte  de  societe 
qu'un  des  associes  foumira  au  plus  tdt  cer- 
taines  machines  pour  les  operations  de  la  so- 
ci6t6  doit  s'interpreter  de  mani^re  a  donnera 
cet  associ6  un  temps  raisonnable  pour  execu- 
ter  son  obligation.  Pelletier  &  Rousseau.  9 
Q.  L.  R.  186,  S.  C,  1882. 

20.  Et  que  dans  I'espfice  les  demandeura 
n'ont  pas  §tablit  leur  droit  a  des  dommagea. 
lb. 

VIII.  Liability  op  partners  after  dissolu- 
tion. 


21.  Plaintiff  brought  his  action  to  recover 
the  value  of  the  hire  of  some  cars  used  in 
constructing  a  railway.   The  plea  was  a  gene- 
ral denegation.    The  defendant  was  condem- 
ned to  pay  only    a  part    of   the    amount 
demanded,  but  he  inscribed  in  review  on  the 
ground  that  the  hire  having  been  made  to  the 
late  firm,  of  which  he  was  a  member,  there 
should  be  proof  that  he  had  assumed  the  obli- 
gation of  the  firm.    Held  that  the  members 
continued  to  be  jointly  and  severally  liable. 
Gordon  &  McDonald,  4  L.  N.  133,  S.  C,  R.  1879. 
22.  Theplaintifftransferredtothe  defend- 
ant all  his  rights  in  ^commercial  partnership 
which  had  existed  between  them,  on  condi- 
tion   that  the  defendant    would  pay    him 
13000,  th-*  '>e  would  pay  all  the  debts  of  the 
partner  ,d  also  all  tlie  personal  debts  of 

the  p!f  ,nd  that  until  payment  of  the 

$3000,  ix^  .  juld  keep  the  goods  insured  in 
favor  of  plaintiff.  The  goods  were  at  the 
time  of  the  transfer,  insured  in  the  name  of 
the  plaintiff  only,  in  two  mutual  Insurance 
Company  by  three  policies  shortly  to  expire 
and  which  plaintiff  renewed  at  their  expiration. 
Plaintiff  and  defendant  subsequently  made  a 
settlement  of  this  account  and  gave  each 
other  a  mutual  discharge.  Held,  that  the  trans- 
fer of  the  goods  did  not  transfer  the  policies 
of  Insurance,  nor  cover  goods  subsequent  to 
the  transfer  in  which  plaintiff  had  no  insura- 
ble interest,  that  defendant  was  not  liable 
for  contribution  for  losses  previous  to  the  ex- 
piration of  the  policies,  but  those  subsequent 
to  the  renewal  of  the  policies  were  due  only 
by  plaintiff,  without  recourse  to  the  de- 
fendant, and  that  in  short  plaintiff  had  re- 
course against  the  defendant  only  for  sucli 
assessments  for  losses,  anterior  to  the  expir- 
ation of  the  policies  which  had  not  been 
made  known  to  them  at  the  time  of  the  settle- 
ment of  accounts.  McDonald  &  Messier.  10 
Q.  L.  R.  329.  S.  C.  R.,  1884. 

23.  The  defendants,  were  hotel  keepers  at 
Montreal,  carrying  r-.n  b-,is!nei5s  under-  tlie 
firm  of  "P.  A.  &  Co."  The  plaintiff,  a  judgment 
creditor  of  the  firm,  caused  the  effects  of  G. 
one  of  the  partners,  to  be  seized  at  his  do- 
micile. G.  opposed  the  seizure  on  the  ground 
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that  his  individual  property  could  not  be 
seized  under  a  judgment  against  the  firm  for 
a  debt  of  the  farm.  It  was  also  alleged  that 
the  notice  of  sale  was  irregular.  The  plaintiff 
contested  the  opposition,  alleging  that  the 
firm  was  dissolved,  and  had  no  known  place 
of  business  nor  assets,  and  that  the  defend- 
ants were  jointly  and  severally  liable-  Oppo- 
sition dismissed.  Carmel  i;  Asselin.  28  L.  C.J. 
28  &  7  L.  N.  150,  C.  C,  1884. 

IX.  Liquidation  op. 

Art.  1543  of  the  Civil  Code  is  amended  by  adding 
thereto  the  following  paragraph  "  lu  the  case  of  In- 
solvency such  right  can  onlyT)e  exercised  dming  the 
fifteen  days  next  after  the  deli  very."  ^1.  48  Vict. 
Cap.  20  Sec.  1, 

Art,  1896  of  the  said  Code  is  amended  by 
adding  thereto  the  following  paragraphs :  "  If  a 
partnership  be  dissolved  or  a  judicial  demand  be 
made  for  such  dissolution,  the  court  or  the  judge, 
upon  the  demand  of  one  of  the  partners,  alter  notice 
given  to  the  others,  has  power  to  appoint  one  or  more 
liciuidators.  The  liquidators  so  appointed  shall  be 
sworn  to  well  and  faithfully  perform  the  duties  of 
tlieir  office ;  They  immediately  give  notice  of  their 
appointment  by  an  advertisement  to  that  effect 
published  in  the  Quebec  Official  Gazette,  au.1.  in  two 
newspaper,  one  in  the  French  and  the  other  in  the 
•Enelish  language,  publislied  at  the  place  of  business 
of  the  partnership  or  at  the  neai'est  place  and  in  such 
other  manner  as  the  court  or  judge  may  prescribe. 
They  become  pten«jttro,  seized  orthe  assets  of  the 
partnership  for  the  purpose  of  the  liquidation,  they 
turnish  the  sec  .ity  prescribed  by  the  Court  or 
Judge,  and  are  in  all  respects  subject  to  tlie  sum- 
mary jurisdiction  of  such  court  or  judge.  Tliey  pos- 
sess all  the  powers,  and  are  subjected  to  all  the 
obligations  ot  judicial  sequestrators,  with  the  excep- 
tion of  putting  into  possession,  which  is  done  with- 
out the  intermediary  of  a  bailift".  Acts  exceeding 
those  of  administration,  cannot  be  performed  by  the 
liquidators,  without  the  cousent  of  all  the  partnera, 
and  in  default  of  sucli  consent,  only  with  the  ap. 
proval  of  the  court  or  judge,  after  previous  notice  to 
the  members  of  the  partnership.  The  remuneration 
of  the  liquidators  is  hxed  by  the  court  or  judge. 
Proceedings  respecting  the  appointment  of  liquida- 
tors, and  the  performance  of  the  duties  of  their  office 
are  summary.  Provisional  executions  takes  place 
notwithstanding  thu  appeal,  saving  the  right  of  the 
Court  to  which  the  cause  is  taken  in  apiwal  to  sum- 
marily suspend  such  execution.  Two  judges  of  the 
Court  seized  of  the  appeal,  may  also  give  such  order 
for  suspension  after  notice  to  the  adverse  party.  Sec. 

X.  Partition  of  partnership  property. 

24.  In  a  division  of  common  property  be- 
tween partners  M.  one  of  the  partners  agreed 
to  take  certain  shares  as  his  interest  in  a 
transaction,  but  in  consequence  of  a  claim 
by  a  third  party  (which  was  a  partnership 
liability)  their  shares  passed  into  other  hands 
and  could  not  be  delivered  to  M.  Held,  that 
under  the  agreement  between  the  partners. 
M.  was  entitled  to  have  his  portion  made 
good  out  of  the  partnership  assets,  and  the 
value  of  the  shares  not  delivered  to  him 
should  be  calculated  as  at  the  time  of  the 
partition  or  agreement  between  the  partners 
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settling  their  respective  rights.  JUardougali 
<fc  Prentice,  7  L.  K.  162  &  28  L.  C.  J.  169,  Q.  B. 
<fc  8  L.  N.  163,  P.  C.  188.5. 

XL  Proof  of  existence  of. 

25.  Action  in  which  the  plaintiff  alleged 
that  in  December,  1878,  the  Government  of 
the  Province  of  Quebec,  having  invited  ten- 
ders for  furnishing  the  Normal  School,  he 
sought  to  induce  the  lefendant  to  join  him 
in  co-partnership  for  the  purposes  of  the  con- 
tract, the  plaintiff  to  do  the  work  and  the 
defendant  to  furnish  the  money  required  to 
purchase  the  materials  and  pay  the  wages  of 
the  journeymen,  the  profits  to  be  divided. 
The  defendant  drew  $18,895.59  from  the 
Government,  on  which  there  was  a  clear  profit 
of  at  least  $12,000,  of  which  he  has  not  rend- 
ered any  account  to  the  plaintiff,  and  now  the 
plaintiff'  sues  for  an  account.  The  defendant 
denies  that  he  never  made  any  co-part- 
nership with  the  plaintiff,  that  the  con- 
tract was  taken  in  the  name  of  the  defend- 
ant alone,  and  the  work  was  executed  by  the 
defendant,  the  plaintiff  being  his  employee  ; 
that  on  the  representations  of  the  Prime 
Minister  of  the  Province  of  Quebec  for  the 
time  being  that  the  defendant  was  not  skilled 
in  that  business,  the  latter  knowing  the  plain- 
tiff's ability,  secured  his  services  to  carry 
out  and  superintend  the  cabinet-makers' 
work,  and  after  paying  him  a  salary  he  would 
credit  him  with  one-half  of  the  profits  on  the 
different  sums  which  he  owed  him ;  that  there 
was  no  agreement  that  the  plaintiff  should  be 
responsible  for  the  debts  or  losses  resulting 
from  the  contract.  The  plaintiff,  it  is  alleged 
accepted  the  defendant's  offer.  Per  curiam. 
— The  admission  of  the  defendant,  under  the 
circiunstances,  cannot  be  divided.  It  is  in 
accordance  with  the  pleas  filed  by  him.  The 
plaintiff,  not  having  any  commencement  de 
preuve  par  icrit,  to  establish  the  existence  of 
a  partnership  between  him  and  the  defendant, 
neither  the  defendant's  plea  nor  his  deposi- 
tion being  sufficient  to  do  so,  cannot  prove  by 
witnesses  the  existence  of  such  a  partnership. 
Under  these  circumstances  the  question  put 
to  the  witness  is  illegal  and  therefore  the 
objection  is  maintained  with  costs.  Pratt  & 
Berger,  4  L.  N.  341,  &  28  L.  C.  J.  '92,  S.  C. 
1884. 

Xll.  Rkgistkation  of. 

The  following  provisions  are  added  after  the  sche. 
dule  to  Cap.  65  oJ  the  Consolidated  Statutes  for  Lower 
Canada,  respecting  partnerships  : 

8.  Every  jierson  in  the  Province  of  Quebec  who  is, 
or  hereal'ter  may  be  engaged  in  business  for  trading, 
manufacturing  or  mechanical  purposes, or  for  purposes 
of  construction  of  roadSj  dams,  bndges  or  other  build* 
ings,  or  for  purposes  of  colonization  or  settlement,  or 
of  land  trafSn,  .and  whn  is  Tint  snd  shall  not  V-  ass."- 
oiated  in  partnership  with  any  other  persons,  but 
who  uses  or  shall  use  alone,  or  who  uses  or  shall  use 
his  own  name  with  the  addition  of  "and  Company" 
or  some  other  words  or  phrase  indicating  a  plurabty 
of  members  under  the  said  style,  shall  cause  to  be 
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iflaTA-^^-^^t"  ^'';o''''o?otaiy  of  the  Superior  Court 
of  each  district,  and  to  th«  registrar  of  eaih  certmty  in 
which  such  pci-sons  carries  on,  or  intends  to  carry  on 
buamess,  a  writing,  signed  by  sucli  pewon. 
t  Zi      .■    declaration  sliaU  be  in  the  form  or  in  the 

«n?^,'^^  name  surname,  quality  and  residence  of 
such  person,  and  the  style  or  ftrm  under  which  he 
oMTies  on,  or  intenda  to  carry  on  business,  and  shoU 
also  state  that  no  other  person  is  associated  with  him 
m  partnership.  ^^ 

10.  Persons  now  engaging  in  business  under  a  style 
r«iuinng  registration,  shall  file  such  declaration 
Th^"'!'*'''  'i*y^  "'''"5  ^^^  passing  of  this  act,  and 
i^1^i7»r°'/?  *^"\'"'f,'  fhail  engage  in  business  under 
»  similar  style,  ,shaU  deposit  tiieir  declaration  within 
iixty  days  of  tne  time  when  such  style  is  used. 

11.  me  prothonotary  and  the  registrar  shall,  as 
soon  as  received  by  them,  and  the  costs  of  registra- 
tion  liave  been  paid  for,  enter  the  declaration  uljove 
mentioned,  in  the  order  of  its  filing  in  a  rctristrv 

fi^i  ^^'r!,?^  '"'  gratnitoisly  open  to  the  public 
mspection.  Tlie  protlionotary  and  registrar  shaQ  each 
be  entitled  to  be  paid  by  the  pewon  whoshaU  deliver , 
such  declaration  the  sum  of  fifty  cents  for  registriiic 
It,  11  It  does  not  contain  more  tfian  two  hundred  ' 
wor^,  and  the  sum  of  five  cents  for  each  additional 
hundred  words. 

The  fee  shall  be  the  same  for  every  certificate 
required  and  delivered.  ^   ttriincate 

.  12.  The  registrar  and  prothonotary  shall  keep  two 
indexes  in  the  form  of  schedule  13,  annexed  to  this 
act,  and  they  shall  enter  as  soon  as  received,  accord- 
ing  to  alphabetical  and  filing  order :  in  the  first 
column  of  one  of  these  books,  the  style  mentioned  in 
the  declaration  delivered  to  them,  in  the  record 
column  the  name  of  the  person  ;  in  tlie  third  column 
the  date  of  the  fihng  of  the  same. 

13.  All  changes  m  the  style  mentioned  in  such 
registered  declaration,  shaU  be  also  registered  in  the 
.same  manner;  it  shaU  be  the  same  wlfen  the  person 
shaU  cease  carrying  on  business  under  such  style,  or 
usmg  such  style  that.he  had  registered. 

14.  Every  person,  faibng  to  comply  with  the  pro- 
visions  ot  this  act,  sliall  be  liable  to  a  fine  of  two  hun- 
area  doUars,  to  be  recovered  before  any  Court  of 
competent  civil  jurisdiction,  by  any  ijerson  suinir.  as 
*ell  xn  his  own   be-^alf  as  on  behalf  of  Herlkla. 
jesty  Halt  ol  such  penalty  shaU  belong  to  the  Crown, 
lor  the  uses  of  the  Province,  and  the  other  half  to 
the  party  suing  for  the  same,  unless  the  suit  be 
.brought,  as  it  may  be,  on  behalf  of  the  Crown  alone 
in  Which  case  the  whole  of  the  penalty  shaU  belouK 
to  Her  Majesty,  for  the  uses  atbr«said. 
.   16.  The  di8po9it.on8  of  the  act  to  amend  tiie  laws 
in  qui  tmi  actions  in  Lower  Canada  (27-28  Vict 
29^Se^''l^^  apply  to  this  act.    Q.  48  Vict.,  Cap. 


26.  In  an  action  qui  tami  for  tha  non  regis- 
tration ofapartnership._ife^  that  one  ac- 
tion for  the  *2lX),  would  not  lie  against  two 
partners  jointly  and  severally.  Bernard  & 
Gaudry.  4  L.  N.  385,  S.  C,  1881. 

XIII.  Rights  of  partners  after  dissolution. 

27,  The  plaintiff  demanded  from  the  de- 
fendants 13,488.86  which  he  said  he  advanced 
to  them  to  purchase  grain  in  connection  with 
their  business  as  partners.  The  defendant 
A.  ...  ••.•-4.-.,  ucuicu  iiiu  iiabiiity  and  set  up 
that  at  the  dates  in  question  he  was  not  part- 
ner with  the  other  defendant,  D.  G.  McB. 
Held  that  after  dissolution  of  the  partnership 
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I  one  parnerhas  no  authority  to  borrow  money 

>  m  the  name  of  the  firm  for  the  purpose  of 

the  partnership  business.  MoBean  Jk  McBean 

6  L.  xV.  95,  8.  C,  1883, 

XI.  Right  oppart.vbrs  between  thbmjbltm. 

28.  Pendant  plusieuis  annees  les  parties 
en  cette  cause  ont  ete  aasocie  pour  I'exercice 
de  leur  metier,  menuisier  et  tsntrepreneur. 
Dans  I'existence  de  cette  societe  I'Appelant 
a  entropris  avec  les  nommes  Bourgoin  et  La- 
montagne  et  en  dehors  de  la  soci6te  Berger  &. 
Metivier  certains  travaux  pour  lesquels  I'inti- 
me,  par  sa  presente  a<ition,  demande  sa  part 
des  profits  alleguant  que  I'Appelant  n'avait 
pas  le  droit  d'entreprendre  des  travaux  pour 
son  seul  benefice.  JugS :  _lo.  Que  la  societ* 
contractee  entre  les  parties  en  cette  cause 
etait  une  societe  limitee  aux  seuls  ouvrages 
qui  seraient  entrepris  avec  I'assentiment  des 
[  deux  associes,  et  que  chaque  asaocie,  aux  ter- 
mes  de  leur  acte  de  societe,  etait  libre  d'en- 
treprendre, en  dehors  des  affaires  de  la  socie- 
te, des  travaux    pour  son  benefice  seul,  et 
que  lors  meme  que  I'intime  aurait  un  droit 
d  action,  Paction  en  reddition  de  compte  se- 
rait  en  tout  cas  pr^maturee,  les  travaux  en- 
trepris par  I'appelant  avec  B.  L.,  n'etait  pas 
termines  lors  de  institution  de  Paction   ni 
lors  de  la  contestation  du  compte  qu'il  a 
9oa  )^  a  I'intime.  Berger  &  Metivier,  1  Q.  B.  R. 
Ho,  Q.  B.,  1881. 

XV.  Transfer  to  partner  for  bknepit  of 

FIR.M . 

29.  Where  a  mortgage  was  granted  to  one 
partner  for  the  benefit  of  the  firm,  and  by 
him  transferred  to  the  other  partner,  an  ac- 
tion by  the  firm  based  on  the  mortgage  was 
held  good.  Lord  &  Bernier.  4  L.  N.  182,  S. 
C.  R.  1881. 
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I.  Right  op  See  SERVITUDES  right  op 
way. 
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I.  Act  for  prevention  of  fraud  in  connjiu- 
tion  with  the  sale  op  C.  47  Viot.  Cap.  38. 

II.  Action  to  set  aside. 

III.  Amending  Acts  C.  45  Vict.  ,  Cap.  22.  &  C, 
46  Vict.  Cap.  19.  *,  «.v^- 

IV.  Formalities  to  secure. 

V.  Inprinoment  op. 

VI.  Proceedings  in  repeal  op. 

VII.  Right  to. 

VIII.  Sale  of. 
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30.  Proceeding  in  the  nature  of  a  aci>«/a-|  35.  In  an  action  to  recover  damages  for 
eias  to  set  aside  letters  patent  under  the  Act  'he  infringement  of  a  patent. —^e/rf,  than  an 
of  the  Parliament  of  Canada,  35  Vict.  Cap.  26.  i  immaterial  variation  of  a  machine  in  general 
The  proceeding  had  been  taken  in  the  name  i  "se,  cannot  be  the  suject  of  a  patent  right, 
of  the  Attorney  General  of  the  Province  of !  t'l^re  must  bo  at  least  a  new  adaptation  of  a 


Quebec,  and  objection  was  made  that  the  ac- 
tion could  only  be  legally  be  brought  in  the 
name  of  the  Attorney  General  of  Canada.  Ac- 
tion dismissed.  Attorney  General  d-  Bate.  27 
L.  C.  J.  153  &  6  L.  N.  271  S.  C.  R.,  1883. 

IV.  Formalities  to  secure. 

31.  On  the  merits  of  an  infoimation  by  the 
Attorney  General  of  Canada  demanding  the 
issue  of  a  writ  of  scire  facias.  Held,  that  the 
amission  to  file  a  model  of  an  invention  for 
which  letters  patent  are  applied  for  without 
a  dispensation  from  the  commissioner  of 
patents,  from  filing  snch  model,  is  fatal  to  the 
Talidity  of  the  patent.  Attorney  General  & 
Bate,  6  L.  N.  227,  S.  C,  1883. 

V.  Inprinoement  op. 

32.  Where  the  essential  and  principal 
parts  of  a  patented  machine  have  been  imit- 
ated, such  imitation  will  be  held  an  infringe- 
ment, notwithstanding  dissimilarity  in  other 
less  important  points.  Lainer  &  Collette, 
5  L.  N.  412,  S.  C,  1882. 

33.  Action  of  damages  against  the  defend- 
ants for  alleged  infringement  of  plaintifiTs 
rights,  as  inventor  of  a  new  key  for  water 
taps  or  cocks,  to  open  and  shut  in  then-  boxes, 
the  cocks  with  double  or  multiplied  openings, 
without  possible  mistake.  Plaintiff  obtained, 
on  the  2nd  October,  1873,  letters  patent  un- 
der 35  Vic,  Cap.  26,  protecting  his  invention. 
He  complained  that  the  defendants,  in  July, 
1879,  proposed  to  buy  the  invention  and  bor- 
rowed the  model  and  plans,  and  the  written 
explanations  in  connection  with  the  same, 
and  used  the  invention  ivithout  his  consent. 
The  demand  was  for  an  injunction  against 
the  defendants,  forbidding  them  to  use  th« 
invention,  and  for  damages.  The  defendants 
pleaded  that  the  system  of  stop  cocks  and 
keys  used  by  plaintiff,  and  described  in  his 
so-called  invention  was  not  new  and  had  been 
in  use  for  a  ^at  number  of  yeai's,  that  it  was 
to  be  found  in  the  letters  patent  granted  to 
one  Charles  Dickson,  in  the  United  States, 
on  the  22nd  February,  1876.  On  proof,  judg- 
ment for  plaintiff  and  1500  damages  allowed. 
fforin  d-  Berger,  6  L.  \.  236,  S.  C,  1883. 

Vr.  Proceedings  in  Repeal  ok. 

34.  Where  the  repeal  of  a  patent  is  a  prin-  \ 
cipal  object  of  the  action,  the  proceedings  j 
should  be  by  scire  facias.   35  Vic,  Cap.  26, 
Sec.  29.    Lainer  d  Collette,  5  L.  N.  412,  S.  C, 
1882.  ' 


known  principle  or  some  change  which  has 
called  forth  the  inventive  faculty.  Baril  t. 
Masterman,  4  L.  N.  181,  S.  C.  R.,  1881. 

36.  And  where  a  provisional  order  to 
restrain  defendants  from  Using  the  invention 
during  the  suit  was  asked  for  and  it  appeared 
that  months  had  elapsed  since  the  enquite  on 
this  petition  was  begun,  it  was  ordered  that 
proof  he  completed  on  all  the  issues  avant 
faire  droit.    Morin  d  Berger,  4  L.  N.  183,  S. 

C,  1881. 

VIII.  Sale  of. 

37.  The  sale  of  the  right  to  us©  an  inven- 
tion contains  a  warranty  that  the  invention 
is  new  and  useful.  Dery  d  Hamel,  7  L.  N. 
405,  Q.  B.,  1884. 

38.  The  purchaser  of  such  right  is  not 
required  to  have  the  patent  set  aside  before 
he  can  recover  the  price  paid  by  him.    lb. 

39.  The  use  of  a  patent  for  manufacturing 
purposes  is  a  commercial  matter.     lb. 


FATERNITE 

I.  Action  en  declaration  de  See  SEDUC- 
TION. 

II.  Evidence  of  See  Evidence. 


PAV^^NBROKERS. 

I.  Rights  of. 

II.  Who  ARE. 

40.  A  pawnbroker  is  entitled  to  security 
that  the  pledge  seized  in  his  hands,  shall  if 
sold,  produce  enough  to  indemnify  him. 
Beaudry  d  Lupine,  5  L.  N.  103,  S.  C.  18S2. 

II.  Who  are. 

41.  The  case  of  terkins  d  Martin,  referred 
to  in  II.  Dig,  572,  24,  reported  at  length,  2.'> 
L.  C.  .T.  .36,  S.  C.  R.  1880. 
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VII.  Ok  Bonds  not  rbturxbd. 

VII.  Optionto    payin  cash  or  bonoi. 

IX.  Place  op. 

X.  Proof  op. 

XI.  Proof  op  ERRuK  iv. 

XII.  Subrogation. 

XIII.  Tender. 

r.    ,\MBIOLaTY  IN  RKCKIHT. 

42.  Question  of  interpretation  of  a  reoeipt, 
filed  in  answer  to  the  action  of  plaintiff, 
decided  in  favor  of  the  discharge.  Oiroux  dt 
Normandin,  7  L.  N.  277,  S.  C.   J877. 


II.  Delegation  ok. 

43.  An  acceptance  of  a  delegation  in  a  deed 
of  sale  whereby  a  sum  of  money  is  made 
payable  to  the  party  accepting,  on  condition 
of  such  party  granting  a  dischai-ge  of  the 
character  specified  in  the  deed,  compels  the 
party  so  accepting  to  execute  the  discharge 
in  question  before  suing  to  recover  the  money. 
Le  Credit  Fonder  du  BasCanada  d'  Thorn- 
ton, 25  L.  C.  J.  243,  S.  C.  R.  1880. 

44.  Action  for  $3,792.75  on   the  alleged 
acceptance,  by  plaintiffs,  of  a  delegation  of 
payment  in  a  deed  of  sale  from  L.  to  R.,  of 
date  26th  May,  1875,  whereby  R.  undertook 
to  pay  appellants,  in  discharge  of  L.,  a  hypo- 
thecary debt  charged  upon  the  property  by 
L.,  in  favor  of  appellants.   The  action  alleged 
that  the  delegation  became  perfect  by  the 
due  registration  of  the  deed  of  the  26th  May, 
1875,  and  that  on  the  16th  March,  1877,  the 
appellants  had,  by  notarial  act,  duly  signified 
their  acceptance  of  the  delegation  of  pay- 
ment, and  the   respondent    had  in  conse- 
quence become  their  personal  debtor.    R. 
pleaded  that  he  had  never  become  the  per- 
sonal debtor  of  the  appellant,  that  the  deed 
of  the  26th  May,  1875,  had  been  taken  by 
him  to  secure  an  indebtedness  of  L.  to  him, 
and  was  subject  to  a  condition  of  "  remere, " 
until  the  1st  January,  1875-  That  L.  remained 
in  possession  until  the  23rd  August,  1876, 
when  R.  reconveyed  the  property  to  L.,  who 
remained  in   possession   until  the  30th  Jan- 
uary, 1 877,  when  the  appellants  became  the 
a^judicataire  thereof  at  the  sheriff's  sale  for 
150.00,  that  the  acceptance  of  the  delegation 
after  the  sale  on  the  17th  March,  1877,signified 
the  26th  March,  of  the  same  year,  could  not 
render  the  respondent  personally  liable,  the 
indication  of  payment  in  the  deed  on  the  16th 
May,  1 875,  having  been  expressly  revoked  by 
the  retrocession  of  the  23rd  August,  1876.  The 
appellants  replied  that  the  pretended  retro- 
cession could  not  liberate  the  respondent  nor 
destroy  the  operation  of  the  registration  of 
this  deed,  moreover  that  he  had  paid  sums 
on  account,  acknowledged  himself  the  per 
«onal  debt^jr,  frequentiv  offered  and  promissd 
to  pay,  had  asked  for  time  and  negotiated 
for  a  settlement.    The  receipts  on  account, 
however,  were  not  conclusive  of  the  object  of 
the  payment.  Held,  that  as  the  formal  accept- 


ance was  posterior  to  the  retrocession  that 
there  was  not  sufficient  acceptance  to  bind 
R.  Sociite  Per.  de  Con.  JacquesCartier  i 
Robinson,  1  Q.  B.  R.  32  &  4,  L  N.  38,  Q.  B., 

45.  Question  as  to  the  rights  of  dilSgu4$ 
under  the  following  circumstances: Dona- 
tion by  father  to  son  of  half  of  lot  No.  161,  in 
the  parish  of  Three  Rivers.    .Sale  by  father 
and  son  conjointly  to  the    brother  of  thn 
father  of  the  said  lot  for  the  sum  of  S2,80(), 
whereof  $775  cash  and  the  balance  payable 
to  different  persons  among  others  to  pay  f  1 20, 
each,  to  the  brothers  and  sisters  of  the  son. 
In  the  following  year,  the  purchaser  gave  a 
hypothec  on  the  lot  in  question  to  his  son  for 
$836.29.    Subsequently,  some  two  years,  the 
purchaser  resold  the  lot  back  to  the  elder  of 
his  two  vendors.    On  a  judicial  sale  of  the 
property,  the  brothers  and  sisters  to  whom 
the  purchaser  at  the  first  sale  was  to  pay  $120 
each,  as  part  of  his  purchase  money,  were 
collocated  for  that  amount,  and  the  colloca- 
tion was  contested  by  the  son,  to  whom  the 
mortgage  nad  been  given  for  $836.29.    The 
grounds  of  contestation  were  that  the  first 
^salo  was  simulated  and  fraudulent,  that  the 
resale  to  one  of  the  vendors  of  the  same  lot 
was  a  retrocession  and  the  indication  of  pay- 
ment, not  having  been  accepted  before  the 
retrocession,  there  was  confusion  of  the  bal- 
ance of  the  price  of  the  first  sale,  and  the 
deiiguis  could  not  recover.    Held,  that  there 
was  no  retrocession  and  that  the  indication 
having  been  made  by  two  vendors  could  not 
be  revoked  by  one  of  them  who  had  repur- 
chased the  property,  and  moreover,  as  the 
stipulant  was  himself  the  tutor  of  the  indi- 
quie,  who  was  a  minor  at  the  time,  there  was 
a  sufficient  acceptance  and  the  collocation 
would  be  maintained.    Dostaler  &  Duvont, 
8  Q.  L.  R.  365,  S.  C.  R.,  1882. 

46.  In  November,  1874,  a  brother  of  plain- 
tiff, sold  to  defendant  an  immoveable  for  the 
sum  of  $1,000,  one  half  payable  in  cash  and 
the  other  half  to  plaintiff  in  disch^irge  of  the 
vendor,  by  instalments.  Another  brother  of 
plaintiff  intervened  in  the  deed  and  accepted 
for  him.  Plea  that  the  defendant  had  paid 
to  the  vendor  the  balance  due  previous  to 
action  brought  and  had  taken  his  discharge  ; 
that  the  vendor  was  not  indebted  at  the 
time  to  the  plaintiff,  that  the  delegation  had 
not  accepted  the  delegation  previous  to  the 
payment,  and  that  the  delegation  was  made 
only  in  the  interests  of  the  vendor.  All  these 
allegations  were  established  by  the  proof,  and 
the  plaintiff  on  faits  et  articles  admitted 
that  the  vendor  owed  him  nothing  and  that 
it  was  just  a  matter  of  accomodation  between 
them,  entered  into  for  the  convenience  of  the 
vendor,  and  to  put  it  out  of  his  power  to 
spend  it.  It  also  appeared  that  the  brother 
wh-'!  had  accepted  bad  no  special  power  to 
do  so,  and  was  simply  employed  to  act  for 
him  in  ordinary  affairs.  Held,  under  these 
circumstances,  that  the  payment  to  the 
vendor  was  a  good  payment  and  the  action 
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was  dismissed.  (1)     Lajoie  &  Veaaulniers,  7 
Q.  L.  R.  272,  .S.  C.  R.,  1881. 

47.  A  croditor  received  certain  railway 
bonds  as  collateral  security  for  notes  of  his 
debtor.  In  a  suit  to  recover  the  bonds 
brought  by  the  curator  to  the  debtor's  vacant 
succession,  the  creditor  pleaded  that  the  deb- 
tor had  agreed  to  transfer  the  bonds  to  one 
G,  for  a  price  named  and  that  G,  had  assipnod 
his  rights  to  deten<liuit.  Held  that  as  there 
was  no  evidence  that  the  oblif^ation  was  ac- 
cepted by  G,  prior  to  the  insolvency  or  death 
of  the  debtor  it  could  not  be  urged  as  a  de- 
fense to  the  action.  (2)  Pauzi &  Senical .  7 
L.  N.  30,  S.  C,  1884. 

III.  Demand  of. 

48.  Per  Curiam ^The  defendant  in    this 

case,  who  resides  at  a  distance  from  the  city, 
being  indebted  to  the  plaintiff  for  goods, 
(iame  to  the  city  and  visited  the  plaintiS's  es- 
tablishment to  pay  the  amount  of  an  account 
due  by  him.  He  was  told  that  the  account 
was  in  the  hands  of  a  lawyer  for  collection, 
whom  he  must  see ;  and  going  to  see  him  the 
latter  demanded  $10  for  his  costs,  having 
fyled  a  fiat  for  a  writ.  Defendant  would  not 
pay  this  amount,  and  returning  to  the  plain- 
titt  paid  him  the  amount  of  his  account.  The 
action  was  served  and  returned  for  costs.  The 
flat  was  dated  the  20th  and  changed  to  the 
19th  of  November,  and  was  herved  on  the 
21st.  The  account  was  paid  on  the  19th.  Tlie 
defendant  pleaded  to  the  action  that  it  was 
not  maintainable,  as  no  demand  been  made 
upon  him  before  the  institution  of  the  action. 
The  plaintiff  answered  that  ho,  defendant, 
had  been  written  to  about  the  account,  and 
that  it  was  the  custom  among  merchants  to 
pay  on  such  a  demand  at  the  debtor's  domi- 
cile. 'I'he  question  is  where  is  the  debt  paya- 
ble ?  Is  it  payable  at  the  plaintiff's  domicile? 
The  debt  is  querable.  You  must  go  to  the 
debtor's  house,  either  personally  or  by  attor- 
ney, who  is  in  a  position  to  give  a  receipt. 
The  custom  alleged  by  the  plaintiff  cannot 
take  the  place  of  law.  The  law  gives  the  deb- 
tor the  right  to  pay  at  his  domicile  when  no 
place  of  payment  is  specified,  and  this  is  but 
right.  The  defendant's  plea  is  a  good  one  ; 
there  was  no  demand  of  payment,  and  there- 
fore the  action  must  be  dismissed  with  costs. 
Smardon  &  Lefaivre.  S.  C,  1884. 

IV.  Evidence  of. 

49.  Plaintiff  sued  for  an  amount  which  he 
alleged  ought  to  be  to  his  credit  in  the  Bank 
defendant.  The  Bank  filed  a  note  which 
plaintiff  had  endorsed  for  *200,  but  on  which 
plaintift  asserted  $100  had  been  paid  by  the 
maker  and  referred  to  a  pencil  memo.,  on  the 


[1]  Coiifirmert  in  Appeal,  2  Q.  B.  K.  241,  Q.  B., 

I8S2. 

(2)  In  appeal. 


note  which  read  "  Cent  piastres  convert  par 
hiiputhique.  "  The  bank,  on  the  contrary, 
made  proof  that  they  had  received  nothing 
on  account  from  any  source.  -ludgement  dis- 
missing action  confirmed.  Noiaeux  k  La 
Banque  St.  Jean.  5  L.  N.,  ,S60,  .S.  C.  R.,  1882. 
■50.  The  respondents  who  where  creditors 
to  an  amount  exceeding  $4<K)0,  of  the  insol- 
vent firm  of  C.  and  M.  complained  that 
appellant  had  received  fram  U.  &  M.  a  sum 
of  $,'5824,  subsequently  to  their  insolvency, 
and  that  they  asked  that  they  be  ordered  to 
pay  that  amount  into  Court  for  the  benefit  of 
the  creditors  generally.  The  facts  wore  that 
in  the  beginning  of  188],  the  defendants 
wishing  to  encourage  C.  &  M.  their  relative, 
advised  them  to  form  a  partnership  and  com- 
mence business  in  Montreal.  The  partnership 
was  formed,  and  by  clause  7  of  the  deed  it 
was  stipulated  that  the  books  of  C.  &  M. 
should  be  regularly  kept,  and  that  should 
appellants  have  access  to  all  the  accounts 
and  transactions.  The  book-keeper  of  C.  & 
JI.  was  also  book-keeper  to  appellants.  From 
April,  1881,  up  to  December  1881,  C.  &  M. 
bought  goods  from  appellants  to  a  consider- 
able amount.  They  also  bought  goods  from 
J.  G.  M.  i&  Co.  appellants,  becoming  respon- 
sible to  the  extent  of  about  $1,200.  In  Janu- 
ary, 1882,  C.  &  M.  made  an  inventory  of  their 
affairs  by  which  they  showed  assets  $1.5,386. 
90  and  liabilitie.s  516,489.68 Held,  that  ap- 
pellants must  have  known  of  the  insolvency 
of  C.  &  M.  in  May,  .lune  and  July  1882.  Bois- 
seaii  <{•  Thibadeau,  7  L.  X.  274  &  12  R.  L.  672. 
Q.  B.  1884. 


VI.  Novation, 

51.  Actions  t'  tomey's  costs.  The  plain- 
tiffs set  up  an  f  ation  taken  by  F.  X.  G. 
against  C.  G.  et  al.  in  nullity  of  a  deed  of 
sale;  which  action  was  defended  by  them 
and  dismissed  with  costs  to  them,  taxed  at 
*55.40.  They  also  alleged  appeal  from  this 
judgment,  and  the  dismissal  of  the  appeal 
with  costs  in  their  favor,  or  rather  in  favor  of 
one  of  them,  taxed  at  $145.64.  In  this  appeal 
the  defendants  were  sureties.  Subsequently 
appeal  to  the  Supreme  Court  and  finally 
settlement  en  justice,  in  another  case  in 
which  one  J.  L.  was  plaintiff  against  F.  X.  Q. 
C.  G.  and  J.  A.  N.  M.  by  which  settlement 
the  appeal  to  the  Supreme  Court  was  discon- 
tinued and  it  was  arranged  that  the  costs  to 
be  p  lid  to  the  attorneys  of  C.  G.  for  the  pro- 
cedure before  the  Superior  Court  will  be  $150. 
Dismissed  by  the  Supreme  Court,  of  the  ap- 
pe  d,  in  consequence  of  the  settlement.  The 
defendants  were  also  sureties  before  the 
Supreme  Court.  The  action  was  for  the  costs 
in  all  three  courts.  The  defendant  pleaded 
that  the  plaiutiiFs  were  bound  by  the  arrange- 
ment which  constituted  a  novation  of  the 
debt.  Held,  that  there  was  no  novation  but 
only  an  indication  of  payment.  Ouimet  & 
Choquet,  25  L.  C.  J.  223,  S.  C.  R.  1881. 
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VII.  C)P  BONDS  NOT  RETl'KNED. 

&2.  Where  a  peroon  is  in  default  to  return 
bonds  deposited  witli  him  as  collateral 
gecurity,heis  liable  for  the  par  value.  ( 1 )  Pauzi 
Jb  Senical,  7  L.  N.  30,  S,  C.  1884. 

VIII.  Option  to  pay  in  ca.sh  or  bond."*. 

.Oa.  Where  u  juT.son  by  a  contract  has  an 
option  to  pay  in  cash  or  bonds,  and  pays  a 
part  in  cash,  the  option  is  made  and  the 
balance  can  be  demanded  in  cash.  Bowen  <Jc 
Gordon,  .5  L.  X.  IMH),  Q.  B.  1882. 


IX.  Place  ok. 

.54.  When  the  contract  fixes  lio  i)laco  of 
payment  the  demand  must  be  made  at  the 
domicile  of  the  debtor  without  the  latter  be- 
ing obliged  to  notify  the  creditor  of  his  readi- 
ness to  pay.  Beaudni  A-  Harbeaii,  1  Q.  B.  R. 
268,  Q.B.,  1881. 

.5.5.  I/jrsque  lo  paiement  doit  se  faire  en  la 
demeure  ducreancieret  que  le  cr^ancier  de- 
cede  avant  de  recovoir  son  paiement,  le  debi- 
teur  no  pent  deposer  le  montant  du  entre 
les  mains  dii  protonotairo  et  potu'suivre  les 
c.reanciers  pour  sa  decharge,  mais  qu'il  doit 
niettre  legalement  les  heritieis  du  creancier 
on  demeure  do  se  rendre  au  lieu  convenu 
|)0ur  y  recevoir  leur  paiement,  et  s'il  y  a  des 
absents  parmi  les  heritier.s,  le  dcbiteur  doit 
se  prevaloir  de  I'acte  des  depots  judiciairo, 
Quebec,  1871,  35  Vict.  Menard  &  Lussier,  7 
L  N.  59,  S.  C,  1883. 

X.  Proof  of. 

56.  To  an  action  for  taxes,  the  defendant 
pleaded  inter  alia  payment.  Held  that  the 
oath  of  a  witness  that  payment  had  been 
made,  but  the  receipt  lost,  coupled  with  the 
presumption  arising  from  the  fact  that  the 
subsequent  years  hai  been  duly  paid  was 
sufficient.  City  of  Montreal  d-  Oeddes,  5  L. 
N.  203,  S.  C.  1882. 

XL  Proof  op  error  in. 

57.  L'intime  a  emprunte  de  I'Appelant 
une  somine  de  $1000,  pour  laquelle  il  lui  a 
oonsenti  une  hypotheque,  le  2  septembre 
1873.  Une  partie  de  la  somme  souscrite  a 
6te  payee  le  2  septembre,  et  la  balance  devait 
I'etre  k  mesure  que  les  batisses  que  l'intime 
construisaient  sur  le  terrain  hypotheque,  se- 
raient  suffisamment  avancees  pourgarantir  le 
prSt.  L'Appelante  a  paye  diflferentes  sommes 
se  montant  en  tout  a  $1000  y  compris  une 
somme  de  1400,  pour  laquelle  elle  produit  un 
re^u  du  2  septembre  1873,  elle  a,  en  outre, 
produit  un  cheque  de  meme  date,  pour  $350 
qu'elle  a  paye  a  Payette  &  Bouraon,  le  3  sep- 
tembre 1873.  Le  18  juillet  1878,  elle  a  porte 
cette  action  par  laquelle  elle  reclame  cette 
somme  de  $350  qu'elle  pretend  avoir  payee 
par  erreur  en  n'.\U<^.  H.-^s  flOOO  preteesa  Tin- 
time.    Jug4 :  Que  d'apres  toutes  les  circum- 

(1)  In  appeal. 


stances,  il  appert  que  le  cheque  de  |3.5()  dfti- 
donne  en  mSme  temps  que  le  re^u  de  $400, 
que  la  somme  pay6e  sur  le  cht^que  se  trou 
vait  comprise  dans  celle  de  $400,  pour  la 
quelle  l'intime  a  donne  son  recu  et  que  I'Ap 
pelante  n'a  rien  paye  au-del4  des  $1000  men 
tionnfies  dans  I'obligation  et  dont  elle  a  ^tc 
pay6e  par  l'lntim6.  Sociite  de  Construction 
Monlarville  &  Robitaille,  1  Q.  B.  R.  225,  Q.  B 
1881 . 

XII.  .Sl'BROOATION. 


58.  V.  sold  to  L.  three  lots  of  land  in  the 
city  of  Montreal.  Sub.sequently  L.  sold  one  of 
these  lots  to  the  defendant  VV.  and  another 
to  one  R.  There  remained  a  balance  of  $l%(i 
due  to  ?.  which  the  appellant  a.s  a-ssignee  to 
L's  estate,  paid  to  ]•'.  from  whom  he  obtained 
a  subrogation.     W's   property  having  been 
sold  by  the  sheriff,  the  appellant  as  being 
Bubrogated  was  collocuted  for  $  1 5r.  1 .99.    The 
respondents,  creditors  of  W.  contested   this 
collocation  which  was  rejected  by  the  .Super 
ior  Court,  on  the  ground'  that  the  subrogation 
had  been  granted  by  !•'.  after  the   claim  had 
been  paid   and  extinguished,  and   that   tlir 
appellant  had  not  paid   with  his  own  monov 
but  that   he   had  only  paid  one-third,   the 
other  two   thirds  having   been  furnished   to 
him  by  W.  and  R.  Held,  in  appeal,  confirming 
thisjudgment,  that  subrogation  either  conven 
tional  or  legal  cannot  take  place  except  in  favor 
of  a  third  party  who  pays  the  debt  of  another  ; 
that  the  appellant  had  paid  F.  as  the  repre- 
sentative of  L.  who  was  F.'s  personal  debtor, 
and  who  was  bound  to  protect  W.  against  F.'s 
claim,  and  that  the  payment  so  made  had 
entirely  extinguished    the    debt  for  which 
appellant  was  collocated.  Stewart  &  Metropoli- 
tan Building  Society,  1  Q.  B.  R.  324.  Q.  B.  1881. 
59.  Appellants  purchased  from  P.  R.  cadas- 
tral lot  17 1 6,  St.  Antoine  ward,  and  the  balance 
of  purchased  money  was  transferred  by  va- 
rious deeds  to  C.  and  by  the  sale  of  the'pio- 
Pf  I'ty  to  B  ,  the  latter  became  liable  to  pay 
this  balance  to  the  exoneration  of  appellants. 

B.  iihen  made  an  exchange  with  respondents 
of  sn,id  lot  for  lot  1664,  sec.  74  in  the  same 
ward  and  to  guarantee  respondents  against 
said  balance  of  purchase  money  hypothecated 
the  greater  part  of  last  mentioned  lot  in  their 
favor.  Subsequenly  B.  .'^old  a  portion  of  1664, 
sec.  74,  to  P.  S.  R.  and  others,  and  obliged 
them  to  pay  the  balance  of  purchase  money 
so  payable  to  C,  and  to  this  deed  respondents 
became  parties  and  accepted  P.  S.  R.  and 
others  in  place  of  B.,  and  discharged  B.  from 
all  personal    responsibility  in    their    favor. 

C.  then  sued  respondents  hypothecarily  for 
three  instalments  of  interest  due  on  said 
balance  of  purchase  money  and  the  respond- 
ents paid,  taking  a  notarial  discharge  in 
which  they  claimed  the  legal  benefit  of  sub- 
rogation, under  Par.  2  of  Art.  i  1.50  C.  0..  and 
sued  appellants  as  the  personal  debtore  oT 
the  amount.  Held,  thut  appellants  were 
liable  to  pay  the  amount  demanded  and 
could  not  invoke  the  benefit  of  said  releaae 
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in  favor  of  B.     Reford  d-  Les  EcclMastiquea  I 
of  the  Seminary  of  Montreal,  28  L.  C.  iJ.  1, 
Q.  B.,  1882. 

60.  Where  the  Corporation  of  Quebec  had 
neized  and  sold  the  property  of  a  wife  aiparte 

4e  biens  for  taxei  due  by  lier  husband Held\ 

that  she  was  not  legally  subrogated  in  thei 
privilege  of  the  Corporation  for  the  amount,  i 
T«mer  &■   Blanchet,  8  Q.  L.  R.  288,  S.  C.  R. 
1882. 

XII 1.   TE>fDEK.  I 

01.  The  defendants  being  sureties  in  appeal 
and  liable  for  costs  under  their  bond,  on  the  I 
30th  1880,  made  a  tenrler  "  on  condition  that 
if  the  judgment  rendered  in  the  said  matter 
be  reversed,  the  money  will  be  returned  to 
them  who  now  pay  as   Molson's  sureties." ' 
Action  was  taken  out  and  the  defendants 
pleaded  an  unconditional  tender,  and  made 
an  unconditional  consignation  of  the  money 
with  their  plea.  .Judgment  condemning  them  ! 
unconditionally  to  pay  all  costs  confirmed  on 
the  ground  that  they  hud  no  right  to  attach  ' 
a  condition  to  their  tender  ( I ).  Carter  &  Ford,  I 
4L.  N.  77,  S.  C.  R.  1881. 

62.  Where  a  tender  is  refused  simply  on 
account  of  more  being  claimed  to  be  due,  it 
it  is  not  necessary  that  the  amount  tendered 
be  tendered  in  coin.     Vide  British  Lion,  2  \ 
.Stuart's  V.  A.  R.,  and  in  Jones   v.  Arthur, 
.lurist.   856,  Fisher's  Morrison   Digest,  vbo.. 
Tender,  p.  82'.t.    A  tender  made  in  the  form 
of  a  cheque  is  a  good  tender,  where  no  objec-  ■ 
tion  is  made  to  the  quality,  but  only  to  the  I 
quantum  of  the  tender.    Caird  d-  Webster,  9 
Q.  L.  R.  158,  S.C,  1883,  j 


PENALTY 

I.  Action  for  unm  u  Qjebeo  Elections  law, 
see  ELECTION  LA  V  . 

II.  Foe  non  registration  of  marchandk 
PUBLiQUE,  see  MARRIED  WOMEN. 

III.  Prooeedinos  for. 

63.  The  provisions  of  a  statute  creating  a 
penalty  must  be  interpreted  strictly.  A  pro- 
secution under  such  statute  must  follow  the 
exact  terms  of  it.  Crdpeau  d  Loiseau.  12  R. 
L  139,0.0.,  1882. 


PENITENTIARIES  j 

I.  Act  respeotino,  see  C.  46  Vict,  Cap.  37,      I 


PENSIONS. 

I.  To  PUBLIC  servants  and  employees,  see  Q. 
4445  Vio.  Cap.  14. 


(1)  Fwie  II  Dig.  69-849. 
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PEREMPTION 


I.  Error  in  certificate. 

II.  Interruption  of. 

III.  Procedure  in. 

IV.  Right  to. 

r.  Error  in  certificate. 

64.  Motion  for  peremption  accompanied  by 
the  usual  certificate  in  which,  however,  the 
name  of  one  of  the  parties  was  spelled  Benia- 
ter  instead  of  Jiemis'er.  Held  fatal  and  motion 
dismissed.  BurlandDesbarats  Lithographic 
Co.  6i  Bemister,  4  L.  N.,  Kll,  S.  C.  lS81. 

05.  But  in  another  case  I'letd  that  the  omis- 
sion of  a  letter  in  ihe  name  of  plaintiff,  in  the 
Prothonotary's  certificate  of  last  proceeding, 
cannot  be  sot  up  as  a  bar  to  peremption  where 
three  years  have  elapsed  from  last  proceed- 
ing. The  Court  may  order  thiit  the  certifi- 
cate be  amended  before  adjudicating  upon 
the  application  for  peremption.  Saunders  & 
Herse,  t)  L.  N.  68,  S.  C.  R.  1883. 

II.  Interruption  op. 

66.  Peremption  will  not  run  in  favor  of  a 
party  who  is  dead,  and  cannot  be  demanded 
in  the  name  of  such  party,  but  the  death  of 
one  of  the  defendants  does  not  prevent  the 
other  defendant  I'rom  mo^'ing  and  obtaining 
peremption  in  his  own  favor.  Bennet  &  Harni- 
yer,  25  L,  C.  J.  148,  S.  C.  1880. 

67.  The  defendant  made  a  motion  for 
peremption.  The  last  incident  in  the  cause 
was  on  the  7th  December,  1881,  when  the 
cause  was  at  enquete,  and  the  entry  in  the 
plumitif  was  that  the  case  was  then  continued 
to  9th  December  188 1 ,  by  consent.  The  defend- 
ant contended  this  was  not  a  valid  j)roceeding 
in  the  cause,  and  that,  therefore,  peremption 
was  acquired  to  him.  He  likened  the  case  to 
Cook  vs.  Miller,  4  R.  L.  240,  at  Quebec,  when 
the  entry  in  the  plumitif  was  that  the  case 

had  been  called.  Per  curiam. The  cases  are 

entirely  different.  Here  the  cause  was 
adjourned  by  the  agreement  of  the  parties.  It 
was  a  valid  and  useful  proceeding.  In  the 
case  of  Cook  vs.  Miller,  the  case  was  called  by 
the  prothonotary  and  nothing  was  done. 
There  was  no  intervention  or  proceeding  by 
either  party.  Motion  dismissed.  Kellond  <f 
Seed,  5  L.  N.  94,  S.  C.  1882. 

68.  Les  pourparlers  et  arrangements,  ou 
projets  d'arrangements  entro  les  parties  ont 
pour  effet  d'interrompre  la  prescription,  s'ils 
sont  legalement  etablis.  Armstrong  &  IVudel 
6L.N.  162,  S.C.  1883. 

69.  And  a  requisition  for  faits,  et  articles  fil  id 
by  the  plaintiffs'  attorney  after  the  service  on 
him  of  a  motion  by  defendant  for  peremption 
d'instance  buc  before  the  motion  was  filed 
and  before  the  certificate  of  want  of  proceed- 
ings was  filed  is  not  sufficient  to  prevent  the 
granting  of  the  peremption.  Drolet  &  Robi- 

1  taille.  9  Q.  L.  R.  310,  S.  C.  1883. 
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B61    PETITION  OF  RIGHT. 

II.  Prooedurb  in. 

70.  The  service  of  the  petition  in  poremn- 
tion  w  regular  if  it  is  nmdo  on  ono  of  th"o 
members  of  a  legal  firm,  the  other  having, 
smce  the  matitution  of  the  action,  iiccepted  a 
poaition  in  the  public  service,  incompatible 
with  the  practice  of  his  profession.  Lahossiire 
vs.  Btkier,  1!  R.  L.  104,  8.  C.  1881. 

71.  And  similarly  the  petition  may  be  made 
by  one  member  of  the  firm,  the  other  havino 
been  appointed  judge.  76. 

72.  And  were  the  action  is  against  the  several 
defendants,  the  petition  may  be  made  on 
behalf  of  one  of  them.  lb. 


IV.  Right  to. 

73.  An  action  against  several  defondar  s 
may  be  dismissed  as  to  one  of  them,  only  on 
his  motion  for  peremption  d'instance.  Auldio 
d)  Prentice,  1  Q.  B.  R.  123,  Q.  B.  188J. 


.  PETITION  OP  RIGHT.    6«8 

Commissioneri  would  be  paid.— .^«W  that 
this  agreement  constituted  a  valid  contract 
and  that  upptitionofright  would  be  to  recover 
the  amount  duo  him  under  such  agreement 
Dnutre  <!•  The  Queen,  4  L.  N.  34,  Ex.  Ct.  1881. 
75.  And  that  the  agrooment  entered  into 
having  been  made  at  the  city  of  Ottawa,  the 
rules  ol  evidence  in  force  in  the  Province  of 
Ontario  were  applicable  and  suppliants  evid. 
once  on  his  own  behalf  was  therefore  admis 
sible.  76. 

II.  QiKUEC  Act. 


PERJURY- See  CRIMINAL  LAW. 


PERSONAL  ACTION. 
I.  What  is,  aee  ACTIONS,  nature  of. 

PERSONS. 

I.  Status  of  unaffected  bt  insanity  if  not 
INTERDICTED,  see  CIVIL  STATUS. 


PETITION  OF  RIGHT. 

I.  On  contract  as  counsei,. 

II.  QuECEO  Act. 

I.  On  contract  as  counsel. 

74.  By  art.  25  of  the  Treaty  of  Washington, 
it  18  provided  "  that  each  of  the  high  contract- 
ing parties  shall  pay  its  own  Commissioner  and 
Agent  or  Counsel;  all  other  exp(>nses  shall 
be  paid  by  the  two  governments  in  equal 
moities."  By  35  Vict.  Cap.  25,  the  fisheries 
arts,  of  the  Treaty  of  Washington  were  made 
part  of  the  Law  of  Canada,  and  a  Queen's 
Counsel,  residing  in  the  city  of  Montreal,  was 
one  ot  the  Canadian  Counsel  before  the  Com- 
mission sitting  at  Halifax.  There  was  evidence 
ahowmg  the  agreement  entered  into  between 
the  Minister  of  Marine  and  Fisheries  and  the 
suppliant,  at  the  city  of  Ottawa  was  tc  the  fol- 
lowing effect: — That  the  sunnjiant  w.is  to 
receive  $IW0  per  month  on 'account  of  his 
expenses  and  services  whilst  the  Commission  I 
was  sitting  at  Halifax,  f.nd  that  a  further  sum 
to  be  settled  upon,  after  the  award  of  the  | 


.  Whprens  it  is  expedient  to  mnke  provision  for  thi- 
institution  of  suits  iigain.st  tlu>  Crown,  in  the  Pro- 
vince ot  Quebec,  by  Petition  of  Kight ;  theif  fore  Her 
Wnjesty,  by  and  with  the  advice  and  couaent  of  the 
Lt;gi8lutnre  of  yuebec,  enacts  as  follows  : 

1.  This  act  n.ay  be  cited  as  The  Petition  of  Right 

2.  Any  jpenton  who  seeks  relief  against  the  Gov. 
ernmeiit  of  t.ie  Province,  whetlier  it  be  a  revendica- 
tion  ol  moveable  or  immoveable  property,  or  a  claim 
[or  the  payment  of  money  on  an  alleged  contract,  or 
tor  ilamiiaei;  or  otherwise,  may  addresss  a  Petition  ol 
night  to  Her  Miyesty. 

a.  The  Petition  of  Kiglit  shall  be  addressed  to  Her 
Miyesty  n  the  words  or  to  tlic  etiect  of  form  No.  1 
m  the  schedule  of  this  act.and  shall  .state  the  names 
the  occupation  or  quality,  and  the  domicile  of  the 
suppliant,  and  the  attorney,  if  any,  by  whom  the 
same  iH  presented  and  shall  set  forth  with  convenient 
certainty  the  facU  entitling  the  suppliant  to  wliel 
obaerving  the  piovisions  of  Art.  52  of  the  Code  of 
Civil  Procedure,  and  it  shall  be  signed  by  such  sun- 
pUant  or  his  attorney.  .    "         ■'  ^ 

4.  The  petition  must  be  supported  bv  an  affidavit 
ol  the  suppliant,  or  of  a  comi)etent  nerson  attesting 
the  truth  o'  the  facts  therein  alleged: 

5.  The  petition  shall  be  left  with  the  Provincial 
Hecretaiy,  (or  submission  to  the  Lieutenant-Governor 
in  order  that  he  may  consider  it,  and  if  he  think  fit 
grant  his  hat  that  right  be  (i  me.  No  fee  is  payable 
on  leaving  or  upon  receiving  back  the  petition. 

b.  Upon  the  Lieutenant-Governor's  hat  being 
obtained,  the  petition  ond  fiat  is  filed  in  the  office  of 
tlie  Prothonotary  for  the  district  of  Quebec,  of  the 
Superior  Court  for  the  Province  of  Quebec,  which 
Court  .sitting  m  the  district  of  Quebec,  has  exclusive 
onginal  junsdiotion  in  matters  of  Petition  of  Richt 

7.  the  supphunt  must,  at  the  time  he  files  his 
petition  111  the  Protlioimry's  office,  pmducp  ai;d  file 
the  written  proofs  which  he  has  alleged  in  support  of 
his  claim,  together  with  an  imeutory  of  sucK  exhi- 
bits, and  he  must  also  deposit  a  sum  of  two  hundred 
dollars ;  the  amount  thus  deposited  is  intended  to 
pay  the  costs  of  Government  if  the  Court  should  crant 
It,  and  if  not,  it  is  returned  to  tlie  suppliant. 

8.  ,V  copy  of  the  petition,  and  iLieutenant- Gov- 
ernor s  fiat,  certified  by  the  Prothonotary,  with  an 
endoreatiou  thereon,  that  the  deposit  has  been  made 

[  shall  be  left  at  the  office  of  the  Attorney  General  of 
the  Province,  with  a  notice  in  the  words  or  to  the 
eHect  of  form  No.  2  of  schedule  of  this  act,  requirinK 
the  production  to  a  contestation  within  thirtv  davs 
alter  the  service.  ^ 

1  r^;  'i'u^'''.^"  ""'.  <*^^*y  of  thirty  days,  to  be  esta- 
blislibd  by  the  production  of  the  certificate  of  service 
ol  the  petition,  Hat  and  notice,  a  contestation  is  not 
hied,  the  suppliant  proceeds  as  in  a  suit  in  which  the 
defendant  faifs  to  .nppeai'.  U  .».  cont-statj.on  is  Sled 
the  subsequent  proceedings  are  the  same  as  in  an 
ordmanre  suit  m  which  theaefendant  has  pleaded 

10.  In  case  any  Petition  of  Right  is  presi'nted  for 
the  recovery  of  any  moveable  or  immoveable  property, 
which  has  been  granted  any  way,  or  dispwed  of  by 
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TEWS. 


or  on  behalf  of  Her  Majesty  or  her  pretlecewKjnj,  n 
writ  of  snmmoiiH  Hhall  be  issued  by  the  Protlionotary 
upon  the  written  i-enuin'tion  of  the  Attorney  Gen- 
etal  or  of  tlie  HUppliunt,  and  Hliall  be  served  with  a 
copy  of  such  [H'tition  and  of  the  Lieuteuant-Gov- 
emorstlat,  cutiHed  by  the  I'rothonotary,  upon  the 
person  hi  tlie  jiossession  orenjoyment  of  such  property 
commanding  liini  to  appear  before  the  Court  on  the 
day  therein  mentioned,  to  pl^ad  tc  or  answer  the 
claim. 

11.  An  appeal  lies  to  tlic  Court  of  Queen's  Bench 
•itting  in  appeul,  from  the  final  judgment  rendered 
by  the  Superior  Court,  on  any  such  petition,  but  such 
uppeol  must  be  brought  within  thirty  days  from  the 
date  ot  the  judgment. 

12.  The  ordinal  y  delay.j  and  rules  of  the  Code  of 
Civil  Procedure  apply  in  so  tar  a.s  not  incompatible 
to  tuiU  by  Petition  ol  Higlit,  in  the  Suiierior  Court, 
on  an  appeul,  but  all  suits  by  Petition  of  Kight  shall 
be  tried  by  a  J  udge  without  a  jury,  notwithstanding 
Art.  348  ol  the  Code  of  Civil  Procedure. 

13.  The  suppliant  maybe  avoided  costs  or  may  be 
condemned  to  pay  cj8ts  as  in  an  ordinary  Huit,  All 
coits  adjudged  shall  be  paid  by  or  to  the  Provincial 
Ireaauier  an  to  the  case  may  be. 

14.  When  the  Uoveniment  is  adjudged  to  surrender 
or  restore  moveable  property,  the  suppliant  may,  after 
the  expiring  ol  the  delay  to  appeal,  or  in  case  of 
appeal,  obtain  -i  writ  ol  attachment  in  reveudication 
under  which  the  property  is  seized  and  delivered  to 
vne  suppliant. 

16.  when  the  Government  is  adjudged  tosurrender 
or  restore  immoveable  property,  tli«  suppliant  may, 
alter  the  expiiy  of  the  delay  to  appeal,  or  in  cose 
ol  appeal,  fifteen  days  after  the  remlermg  of  the  judg- 
ment in  appeal,  obtain  a  writ  of  possession  under 
which  the  supiiliant  is  placed  in  posse'"(ion. 

16.  When  the  Government  iu  adjudged  to  pay 
costs  or  the  sum  of  money,  with  or  without  costs,  to 
the  suppliant  after  the  expiring  ofthe  delay  to  app'id, 
or  in  case  of  appeal,  after  the  rendering  ot  the  juaj( 
raent  in  appeal,  n  certified  copy  ofthe  hnal  judgment 
entitUng  the  suppliant  to  such  costs  or  to  such  sum 
of  money,  with  or  without  costs,  may  be  left  at  the 
office  of  the  Proviucial  Treasurer,  ami  the  Provincial 
Treasurer  shall  pay  out  of  any  moneys  in  his  hands 
for  the  time  being,  legally  api)licable  thereto,  or 
which  may  thereatter  by  voted  by  the  L<?gislature  for 
that  purjiose,  the  amount  of  any  moneys  or  costs 
whicii  have  been  awarded  to  the  suppliant  by  tlie 
judgment. 

17.  Nothing  in  this  act  contained  shall  prejudice 
or  hmit  otherwise  than  herein  provided  the  rights, 
privileges  or  prerogative.s  of  Her  Majesty  or  her  suc- 
ceesors,  or  prevent  any  suppliant  from  proceeding  as 
before  the  passing  of  this  act. 

18.  This  act  shall  come  in  force  on  the  day  of  its 
sanction. 
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PHYSICIAN. 

I.  EviDBNOK  OP  see  EVIDEVCE. 

II.  Practising  as  without  i.icbv.se,  *«e  ME- 
DICINE. 
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XXIII.  Want  of  notior  op  action. 

XXIV.  Want  of  protest. 

I.  Admissions  in. 

76.  Plaintiff,   by  his    declaration,  claimed 
from  defendant  the  sum  of  «306.35,  interest 
and  costs.    The  defendant,  by  his  plea,  ac- 
knowledged to  owe  $200.16  "  for  which  said 
defendant  hereby  offers  to  confess  judgment 
with  costs  of  an  action  of  that  class"  and  con- 
cluding to  the  effect  that  acte  be  granted 
hmi  of  his  offer  to  confess  judgment  for  said 
last  sum  and  interest  from  the  service  of  this 
present  action,  with  costs  of  an  action  of  that 
class.  And  m  case  plaintiff  should  not  accept 
that  offer,  that  his  action  for  any  amount  in 
excess  of  that  sum  be  dismissed  with  costs 
from  the  filing  of  the  plea.     This  pleadini' 
was  foHowed  by  a  defense  au  fonds  enfaU. 
Plaintitt  joined  issue  by  an  answer  in  which 
he  said :  That  nevertheless  for  the  purpose 
ot  expediting  proceedings  in  this  cause  the 
said  plaintifi  is  ready  and  willing  to  accept 
and  hereby  accepts  the  plaintiff's  confession 
of  judgment  for  $200.1(5.     Wherefore  plain- 
titt  pruymg  acte  of  his  acceptance  of  defen- 
dant's said  confession  of  judgment  tor  the 
sum  of  «200.16,  under  reserve,  and  prays  the 
dismissal  of  said  plea  as  regards  all  other 

points  therein  raised  and  persists  <tc Held 

following  Poulin  &  Provost  that  the  admis- 
sion in  defendant's  plea  accompanied  by  an 
offer  of  confession  of  judgment  is  sufficient 
to  justify  a  judgment  for  the  amount  so  ad- 
mitted, and  m  such  case  the  costs  would  be 
taxed  at  the  discretion  of  the  Court.  Ber  fraud 
*  Miner th,  25  L.  C.  J.  168,  S.  C,  1881. 

77.  The  action  was.  for  $205,  amount  of  a 
promissory  note.  The  defendants  offered  to 
confess  judgment  for  all  but  a  sum  of  «18 
which  they  said  they  did  not  ove.  The 
plaintiff  contested  but  did  not  succeed  in 
proving  any  larger  amount  to  be  due  than 
that  ottered.  The  judgment  of  the  Superior 
tourt  was  for  the  amount  offered  and  full 
costs  inasmuch  as  no  confession  had  been 
hied.  In  appeal,  this  judgment  was  revei-sed 
and  the  plaintiffs  were  condemned  to  pay  the 
ditterence  of  costs  between  an  action  settled 
after  plea  hied  and  a  contested  action  up  to 
judgment.  Poulin  d-  Prevont,  25  L  C  .1 
170,  Q.  B.,1875.  '  ■ 
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HI.  Answer. 


79.  In  answer  to  a  plea,  containing  allega- 
tions which  should  have  been  set  up  in  the 
declaration,  will  be  rejected  on  motion.  Com- 
pagnie  deprit  et  de  Oridit-Foncier  <k  Barthe 
12  K.  L.  637,  S.  C.  1882.  ' 

IV.  By. 


II.  Amendment  of. 

78.  To  an  action  on  a  promissory  note,  the 
defendant  pleaded  that  the  note  was  forced 
and  denied  the  signature.  Subsequently  he 
amended  his  plea  and  alleged  that  he  had 
•ugned  the  note  by  error,  by  making  his  mark, 
and  that  what  he  intended  to  do,   was  to 

^ulAvfTTu"^^  u*"  ^^^  ''•"''""t  "»  question. 
Held  that  this  change  of  defense,  under  the 
circumstancoN,  was  not  .an  indication  of  bad 
faith  and  the  evidence  appearing  to  the 
Court  to  sustain  the  amended  plea,  the  judu- 
mentdismi8.sing  the  action  was  oontirined. 
Bmoit  d  Braia,  6  L.  N.  342,  Q.  B.  1883. 


80.  Executors  suminoned  en  reprise  d'ins- 
tance — Where  a  party  summons  executors 
'.n  reprise  d' instance,  and  files  the  will  ap- 
pointing them  as  such,  he  is  not  obliged  to 
prove  that  they  have  accepted  the  position  if 
they  have  only  pleaded  a  defense  en  fait, 
without  specially  denying  that  they  have 
accepted.  Price  &  Hale,  1  Q.  B.  R.  233,  1881. 

81 .  And  where  such  executors  have  pleaded 
a  defense  en  fait,  that  there  is  already  a  judg- 
ment on  a  pievious  demande  en  reprise  d'ins- 
tance  uncontested,  they  cannot  avail  them- 
selves of  such  irregularity  in  appeal.  lb. 

82.  Heirs  for  share  of  succession Petitoiy 

action   claiming  n   quarter  of  the  property 
described  as   belonging  to  the   heir  of  her 
lather.    Defendant  pleaded  that  he  had  ac- 
quired all  the  property  of  plaintiffs  mother, 
who  had  sold  it  to  him,  one  half  as  belonging 
to  her  and  the  other  half  as  tutrix  to  the 
plaintiff  and  her  brother,  that  the  plaintifTs 
mother  was  since  dead,  and  the  plaintiff  was 
bound  to  guarantee  him  in  the  possession  of 
the   property.     Plaintiff  answered   that  she 
had  renounced  the  succession  of  her  mother, 
and  defendant  replied  specially   that  plain- 
tiff" on  the  contrary  had  meddled  in  the  suc- 
cession, and  had  appropriated  some  of  the 
property  of  the  succession  and  the  renuncia- 
tion  was  consequently   without  effect.    He 
also  demurred  to  the  answer  of  plaintiff' on 
the  groimd    that    the    renunciation  should 
have  been  set  up  in  the  declaration  and  not 
by  special  answer — Held  dismissing  the  de- 
murrer that  the  plaintiff  was  not  obliged  to 
set  up  her  renu.iciation  of  the  succession, 
and  the  special  answer  was  perfectly  good. 
Gtia)/  &  Caron,  7  Q.  L.  R.  217,  S.  C.  1881. 

V.  Chose  juoee. 

83.  The  allegation  in  a  pleading  that  a 
judgment  has  become  executory  and  has  the 
force  of  chose  jugSe,  is  sufficient  in  law, 
though  the  delay  for  appeal  from  such  judg- 
ment has  not  expired  at  the  time  of  bo 
pleading.  Lareau  &  de  Beaufort,  5  L.  N. 
2'.t2,  S.  C.  R.  1882. 

V'l.  Declaration. 

84.  Amendment  of,  —  Where  action  is 
brought  in  the  district  of  Montreal  for  libel 
in  another  district,  and  the  defendant  excepts 
to  the  jurisdiction,  the  plaintiff"  will  not  "be 
allowed  to  amend  by  alleging  publication  in 
the  district  of  Montreal.  Senical  ifc  La  Com- 
pagnie  dimprimerie  de  Quebec,  4  I.^  N.  414 
Q.  B.  1881. 
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VIII.  DEMURRBn. 

85.  A  writ  of  mandamun  was  taken  against 
the  Cure  of  St-Angelique,  of  which  the  plain 
titt"  was  a  parishioner,  for  having  rejected  a 
vote  tendered  at  a  meeting  of  the  fabrique . 
The  writ  was  addressed  to  the  "  Rev.  Messire 
F.  L.,  prgtre  et  cur§  de  la  dite  paroisse  de 
SteAng^lique,  diocese  d'Ottawa,  dans  ie  dit 
district."  The  petition  set  out  that  the  cure, 
as  such,  was  by  law  ex  officio,  chairman  of  the 
meeting,  and  had  rejected  the  vote  in  that 
capacity.  Defense  en  droit  on  the  ground 
that  the  writ  wa*  addressed  to  the  defendant  in 
his  personal  and  not  in  his  official  quality. 
/■«•  curiam — This  is  not  a  ground  of  defense 
en  droit  at  all.  That  plea  could  only  raise  the 
<luestion,  whether  good  cause  of  action  was 
alleged  on  the  face  of  the  petition  or  not. 
The  defendant  it  is  true,  is  addrest^ed  as 
CurS  in  the  writ,  that  is  not  objected  to,  but 
in  the  demande  or  requite  ' '  's  plainly  and 
fully  alleged  that  he  was  •  virtue  of  his 
office  as  Cure,  bound  by  lavv  to  preside  at 
that  meeting,  and  that  he  did  preside  at  it. 
Defense  en  droit  dismissed.  Birahin  &  Lorn 
bard,  4.  L.  N.  355,  S.  C.  R.  1881. 

8fi.  Question  of  a  demurrer  which  had  been 
preceded  in  order  of  the  writing  by  a  difense 
en  fait.  The  Court  discharged  the  d4lih£r4ovi 
the  ground,  that  the  demurrer  should  have 
been  placed  first.  Content  &  Poirier,  4  L.  N- 
324,  S.C.  1881. 

87.  Action  to  set  aside  an  agi'eement 
entered  into  between  defendants  and  the 
Greath  North  Western  Telegraph  Company, 
and  to  restrain  the  defendants  from  acting 
further  upon  it.  Defendants  demurred  on  the 
ground  that  the  conclusions  were  such  as 
could  not  be  taken  in  an  ordinary  suit  or 
action  by  a  shareholder  in  a  corporation,  but 
could  only  be  taken  in  a  suit  under  the  In- 
junction Act,  or  by  a  public  officer  under  the 
provisions  of  the-  law,  respecting  the  remedies 
against  corporations  for  acts  in  excess  or 
abuse  of  their  franchise  The  defendants 
alleged  substantially  the  same  grounds  of 
defense  by  a  plea  of  exception  p&empioire  en 
droit.  Motion  to  dismiss  both  these  pleas  on 
the  ground  that  the  matters  therein  set 
forth  ought  to  have  been  pleaded  by  excep 
tion  to  the  form.  Motion  granted^  and  on  ap- 
plication for  leave  to  appeal,  held  that  the 
sufficiency  of  such  pleas  could  not  be  tested 
on  motion,  and  appeal  allowed.  Low  c&  Mont 
real  Telegraph  Company,  4  L.  N.  381,  Q.  B. 
1881. 

88.  Where,  to  an  action  for  freight  under  a 
charter  party,  the  defendant  pleaded  inter 
alia  compensation  for  damage  to  the  corpor- 
ation by  plaintifTs  fault  and  plaintiff  de- 
murred on  the  ground  that  the  defendants 
had  employed  a  stevedore  themselves  and 
the  plaintiff  was  thereby  relieved  of  any  loss 
arising  from  stowage — Held  that  this  would 
depend  a  good  deal  upon  the  facts,  and  preuve 
avantfaire  droit  ordered.  Bozzot  Jk  Moffatt. 
4L.N.  61  S.  C,  1881. 


89.  To  an  action  of  damages  for  the  seizure 
of  a  horse  and  cart  in  the  high  road,  as  illegal 
imd  maUcious,  the  defendant  demurred.  De- 
murred dismissed.  Nadon  d:  Charrette.  4 
L.X.  61,S.  C,  1881. 

90.  And  a  demurrer  by  plaintiff  to  defend 
ants  plea  of  compensation  was  also  dismissed. 
lb. 

91.  Defendants  pleaded  a  defense  en  droit 
to  a  count,  charging  them  with  conspiring  to 
ruin  him  by  putting  him  into  bankruptcy,  on 
the  ground  that  the  day  and  place  were  not 
given.  Hdd  no  ground  of  demurrer  (even  if 
neces,sary)  but  rather  of  exception  to  the 
form.  Demers  &  Lamarche.  4  L.  N.  54,  S.  C.. 
1881.  '  ' 

92.  On  ne  peut  pas  repondre  en  droit  a  une 
defense  en  fait.  Banque  Jacques-Car  tier  rf- 
C6t£.  9  Q.  L.  R.  76,  S.  C,  1883. 

IX.  Denial  of  signature. 

93.  Where  two  persons,  sued  jointly  on  a 
writting  plead  together  to  the  merits,  they 
cannot  afterwards  urge  that  the  signature  to 
the  writing  is  not  the  signature  of  both  or  of 
either  of  them,  more  especially  in  the  ab- 
sence of  an  affidavit  denying  the  signature 
as  required  by  Art.  145  C.  C.  P.  D^,,  ,1-  Ha- 
mel.  7  L.  N.  405,  Q.  B.,  1884. 

X.  Exception  to  the  form. 

94.  Where  a  declaration  isv^^ue  and  in 
sufficient,  the  defendant  must  i  ike  advanta 
ge  of  it  by  an  exception  to  the  form  and  not 
by  pleading  to  the  merits.  Birch  <t  Desjar- 
dins.  1 1  R.  L.  4tJ8  S.  C,  1882. 

95.  Action  was  brought  against  a  broker, 
complaining  of  fraudulent  overcharges  in  ac- 
counts rendered,  &c.  The  defendant  filed  an 
exception  d  la  forme  to  the  amended  decla- 
ration, on  the  ground  of  vagueness  of  allega- 
tion, inasmuch  as  the  plaintTfFdid  not  specify 
any  one  of  the  hundreds  of  transactions  had 
by  the  defendant  with  and  for  the  plalntiflF, 
as  that  on  which  he  intended  to  rely  in  sup- 
port of  his  charges  of  fraud  and  deception.  It 
was  also  represented  that  the  accounts  which 
it  was  admitted  had  been  rendered  at  regu- 
lar periods  by  the  defendant  to  the  plaintiff, 
should  be  produced,  as  it  was  impossible  for 
the  defendant  to  defend  himself  against  the 
cbirges  made  unless  the  accounts  were  filed. 
The  Court,  considering  the  exception  un- 
founded, dismissed  it  with  costs.  Barber  i 
Brunett.  S.  C.  R,  1883. 

XI .  Fear  of  trouble. 

96.  Where  fear  of  trouble  or  eviction  is  set 
up  in  answer  to  an  action  for  the  balance  of 
the  price  of  sale  of  an  immoveable,  it  may  be 
pleaded  by  a  temporary  exception  to  the  me- 
rits and  is  not  necessarily  a  preliminary  plea. 
Law  <t  Frothinqham.  25  L.  C.  .T.  172,  Q.  B., 
1881.         .  ■ 
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XII.  In  action  against  a  scoobssion. 

97.  The  insolvency  of  the  property  belong- 
ing to  It  cannot  be  pleaded  as  a  defense  to 
an  action  by  a  legatee  or  a  creditor  against 
the  executors.  McOrath  &  Graham.  12  E.  L 
607,  S.  C,  1884. 

98.  In  an  action  against  a  Mutual  Insuran- 
ce Company._^«W  that  as  it  was  neither 
alleged  or  proved  what  was  the  effect  of  the 
period  at  which  it  was  sustained  nor  the 
amount  of  the  expenses  of  the  Company,  nor 
when  they  were  incurred  ;  that  the  action  was 
properly  dismissed.  Fire  Mutual  Inmrance 
Company  &  Dupuis.  28  L.  C.  .T.  1 79,  Q.  B.,  1 881 . 

99.  En  diclaration  d'hypothique Where 

the  defendants,  to  an  action  en  declaration 
(fAypoM^gwe,  pleaded  that  when  they  pur- 
chased, they  did  in  so  good  faith,  believinj.' 
the  property  to  be  clear:  that  they  were 
shown  a  statement  signed  and  acknowledged 
as  correct  by  the  plaintiff,  showing  that  the 
balance  then  due  on  the  property  was  $1,442. 
43,  which  amount  had  since  been  paid  to 
plaintiff.  Plaintiff  demurred  on  the  ground 
that  defendants  could  not  plead  matters 
personal  to  their  immediate  vendor  against 
whom  plamtifl' had  judgment  for  the  amount 
he  claimed.  Demurrer  dismissed.  Dubuc  & 
Kidston,  7  Q.  L.  R.  43,  S.  C,  1881. 

100.  The  defendant,  in  answer  to  an  action 
for  hbel,  pleads  that  he  has  caused  no  dam- 
age to  the  plaintiff,  and  that  his  reputation 
and  his  character  was  so  bad,  that  he  had 
not  suffered  by  the  libel,  and  that  his  bad 
reputation  had  been  the  result  of  certain 
crimes  and  offenses  committed  by  the  plain- 
tiff.   Baxter  &  Fahey,  11  R.  L.  7,  S.  C,  1881. 

101 .  For  work  and  labour — In  an  action  in 
assumpsit  for  work  and  labour  done  and  mate- 
rials provided,  it  is  sufficient  to  allege  that 
the  work  was  done  and  materials  provided 
for  a  building  belonging  to  the  defendant,  at 
his  request,  without  alleging  that  the  work 
and  materials  were  accepted  by  him.  Benoit 
&  Foiter,  28  L.  C.  J.  267,  S.  C,  1872. 

102.  On  Bills  and  Notes In  an  action  on 

a  promissory  note  made  paj'able  at  the  office 
of  the  payee  (the  plaintiff)  demurrer  was  filed 
on  the  ground  of  want  of  presentation  and 
th*  such  presentation  was  not  alleged  in  the 
action.  Held,  that  where  the  action  is  against 
the  maker,  drawer  or  acceptor,  that  no  aver- 
ment of  presentation  is  necessarj',  and  ^  ^at 
it  is  for  the  defendant  to  allege  and  prove 
that  at  the  time  the  note  became  due  provi- 
sion was  made  to  meet  it  at  the  place  indicated. 
Cripeau  &  Moore,  8  Q.  L.  R.  197,  S.  R.,  1882. 

103.  La  defense  en  fait  A  line  action  sur 
billet  promissoire  ne  pent  pas  etre  rejetee  sur 
motion,  quoiqu'elle  ne  soit  pas  aocompagn^e 
de  I'affidavit  requis  par  I'Art.  145  C.  P. 
Banque  Jacques- Car  tier  &  Ctti,  9  Q.  L.  R.  76, 

«  C  IBQa  ' 
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104.  A  plea  to  an  action  pro  tocio  asking 
that  the  plaintiff  be  condemned  to  render  an 
account  or  pay  a  certain  sum  will  not  lie,  as 
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that  is  matter  for  an  incidental  demand. 
Jiury  &  Silver  stein,  7  L.  N.  42,  S  C    1883 

105.  Where  a  tutor  is  sued  by  his  ward 
when  of  age  to  render  an  account,  and  he 
pleads  that  he  has  been  always  willine  to  do 
so;  but  a.sks  that  the  action  be  dismissed 
w-ith  costs,  and  at  the  same  date  pravs  acte 
ot  the  production  of  an  account  filed  with  the 
plea,  the  plea  will  be  dismissed,  and  the 
defendant  bo  ordered  to  file  his  account 
purely  and  simply,  in  due  form.  Wood  d- 
Wilson,  27  L.  C.  J.  149,  S.  C.  R.,  1S82. 

106.  In  an  action  to  set  aside  a  sale  in 
which  the  purchaser  had  been  charged  to 
pay  a  certain  sum  of  money  to  the  creditors 
of  the  vendor,  it  was  pleaded  among  other 
things  that  the  creditors  had  an  interest  and 
should  have  been  called  in.— Held,  dismissing 
the  p  ea  as  it  did  not  appear  by  the  declara 
tion  that  the  delegation  of  payment  had  been 
acceptable  by  the  creditors.  Ethier  <t  Pac- 
quette,  12  R  L.  184,  S.  C,  1882. 

I      Xlll.  Ix  Ca.sks  ok  Capias. 

107.  Petitions  to  quash  capias  may  contain 
matters  both  of  law  and  fact.  Baxter  A  Sills, 

XIV.  Incompatible  pleas. 

108.  By  an  additional  plea  to  a  demande 
suppmoire,  in  an  action  for  rent, the  defend- 
ant alleged  that  he  only  owed  three  dollars 
a  month,  and  that  the  occupation  of  the 
p  ace  was  not  worth  even  so  much  as  that. 
Plaintiff  moved  to  compel  the  defendant  to 
chose  between  these  allegations  as  incon- 
sistant.  Motion  dismissed  with  costs.  Ouimet 
&  Beauchemin,  4  L.  N.  53,  S.  C,  1881. 

XV.    In  HypOTHKCARY  ACTION. 

109.  To  a  hypothecary  action,  defendant 
pleaded  among  other  things  "  Que  la  dite 
demanderesse  n'apas  alUgu4que  le  31  ddcem- 
bre  1867,  lorsque  cette  compagnie  (The  English 
and  Canadian  Mining  Co.i  a  pritendu  hypo- 
tMquer  Vimmeuble  en  question,  elle  fut  la 
proprUtaire  et  possMdt  le  droit  de  Vhupothf- 
quer."— Held  that  the  allegation,  of  a  liypo- 
thec  IS  in  effect  an  allegation  that  the  persrm 
creating  the  hypothec  had  power  to  do  so, 
and  therefore.undersuch  allegation,  the  Court 
will  admit  evidence  to  prove  the  existence  of 
such  power.  Union  Bank  vs.  Nutbrotm,  10 
Q.  L.  R.  287,  S.  C,  R.  1884. 

XVI.  To  PETITORY  ACTION. 


1 10.  Where  the  holder  of  property  by  pre- 
carious title  was  sued  for  the  recovery  of  pro- 
perty, by  petitory  action,  and  pleaded  th» 
rights  of  the  person  for  whom  he  hold,  and 
the  consequent  absence  of  title  to  plaintiff— 
Held  that  the  plea  was  bad  as  he  should  have 
pleaded  by  preliminary  exception,  th©  name 
ot  the  person  for  whom  he  held,  and  aaked  to 
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be    dismiesed  from  the  action.     Lesage  & 
PrucPhomme,  26  L.  C.  J.  213,  S.  C.  R.  1882. 

111.  Where  a  tenant  to  a  petitory  action  is 
obliged  to  indicate  the  name  of  his  lessor,  it 
should  be  done  by  preliminary  plea  and  not 
by  temporary  exception.  Biipuis  &  Bouvier, 
7  L.  N.  92,  S.  C.  R.  J  883. 

112.  In  a  petitory  action  to  which  the 
defendant  demurred  on  the  ground  that  the 
plaintiff  had  nor  alleged  his  title,  nor  that  of 
his  auteurs,  not  that  the  same  were  enregis- 
tered — Held,  over-ruling  the  demurrer,  that 
such  allegations  were  not  necessary,  and  that 
the  averment  that  the  plaintiffs  auteurs  were 
at  the  time  of  sale  to  him,  proprietors  in  open, 
public  and  peaceable  possession  of  the  land 
so  sold  in  good  title  was  sufficient  to  render 
the  declaration  non-demurrable,  on  the 
grounds  urged  by  defendant.  Ross  &  Lefeh- 
vre,  10  Q.  L.  R.  244,  S.  C.  R.  1884. 

XVII.  In  qui  tam  oases. 

113.  A  defendant  who  is  sued  for  the  recov- 
ery of  a  penalty  under  31  Vict.,  cap.  25,  sec. 
37  (Q)  by  a  plaintiff  who  brings  the  action  in 
his  own  name  instead  of  suing  as  well  for  the 
Crown  as  for  himself,  should  set  up  this  defect 
by  demurrer  and  not  by  exception  to  the 
form.  Anders  &  Hagar,  6  L.  N.  98,  S.  C.  1883. 

XVIII.  Irrelevant  oases. 

114.  Plea  to  the  effect  that  the  plaintiff 
cidant  was  insane  at  the  time  he  made  the 
transport,  and  that  the  plaintiff  was  only  a 
pretenom.  Plaintiff  demurred  to  this  plea  as 
irrelevant  and  the  demurrer  was  maintained. 
On  motion  for  leave  to  appeal,  held  that 
defendant  had  nothing  to  do  with  the  insanity 
of  plaintiff's  cedant  who  was  not  interdicted, 
nor  with  the  sincerity  of  plaintiff.  Valliires 
S;  Drapeau,  6  L.  N.  154,  Q.  B.  1883. 

XIX.  Lis  pendem.s. 

115.  Where  a  curator  to  a  vacant  estate 
was  sued  en  reddition  de  compte  and  pleaded 
a  former  action  to  the  same  effect  by  another 

of  the  legatees  of  the  estate  in  his  hand';. 

Held  that  as  he  had  not  pleaded  the  render- 
ing of  an  account  in  the  former  action,  but  on 
the  contrary,  it  was  shown  that  the  record  in 
the  former  action  was  burnt  when  the  Quebec 
Court  House  was  destroyed  by  Qre.~Held 
that  he  had  no  interest  to  plead  lis  pendens, 
except  as  to  costs,  and  that  he  would  be 
provided  against.  Fraser  dh  Pouliot,  7  Q.  L. 
R.  148,  S.C.  1881. 

XX.  Loss  OP  title. 

116.  Where  a  defendant,  being  sued  for  the 
price  of  a  real  estate  refused  to  ^nnv,  on  the 
ground  that  the  property  sold  was  subject  to 
a  servitude  created  >^y  an  authentic  deed 
recited  in  the  defenc.ir.t'ij  exception,  but  not 
produced, and  defent'  >  .u  afterwards  attempt- 


ed to  prove  that  the  deed  was  destroyed  by- 

the  burning  of  the  Court  House Held  that 

the  loss  or  destruction  of  the  deed  ought  to 
have  been  alleged  in  the  plea.  Buitiire  & 
Gahoury,  7  Q.  L.  R.  51,  S.  C.  1881. 

XXI.  Reciprocity  of  wrono  in  action  found- 
ed ON  uelits. 

i  17.  Action  for  separaration  de  corps  with 
forfeiture  of  matrimonial  rights,  by  husband 
charging  wife's  adultery.  The  case  came  up  on 
an  answer  in  law  to  a  portion  of  defendant's 
plea  which  set  up  neglect,  misconduct  and  ill 
treatment  by  plaintiff.  Per  curiam— The  case 
oilirennan  vs.  MeAnnully  (1 )  appears  to  be  in 
point  that  a  reciprocity  of  wrong  is  no  ans.ver 
to  the  action.  Answer  in  law  maintained. 
Lefaivre  A  Belle,  4  L.  N.  298,  S.  C.  1881. 

XXII.  Special  replication. 

118.  Where  a  motion  was  made  to  dismiss 
a  special  replication  to  a  special  answer  which 
had  been  filed  without  the  permission  of  the 
Court,  and  it  appeared  that  the  special  repli- 
cation was  necessary  to  complete  the  issues, 
the  motion  was  dismissed,  but  with  costs 
against  the  defendant  on  the  ground  that  the 
special  replication  was  well  founded,he  should 
have  first  obtained  the  pel-mission  of  the 
Court.  Quay  &  Caron,  7  Q.  L.  R.  217,  S.  C 
1881. 

XXIII.  Want  of  notice  of  action. 

119.  Want  of  notice  of  action  under  Art. 
22  C.  C.  P.  should  be  pleaded  by  exception 
and  not  by  plea  to  the  merits.  Leqault  & 
Lee,  21  L.  C.  J.  28,  S.  C.  1881. 

XXIV.  Want  of  Protest. 

120.  A  plea  of  want  of,  or  irregularity  of 
protest  must  be  specially  pleaded  and  sup- 
ported by  affidavit  in  accordance  witlj  Art. 
145  C.  C.  P.  Bank  of  America  &  Copland,  4 
L.  N.  1,54.  S.O.  1881. 


I.  By  Bill  of  Sale. 

II.  Rights  of  plbdoeb. 

I .  By  Bill  of  Sale 

121 .  In  November,  1882,  G.  L.  &  Co.  being  in 
want  of  money  applied  to  the  plaintiff  and 
obtained  advances  to  the  amount  of  $10,000, 
and  upwards.  In  security  they  gave  a  bill  of 
sale  of  the  goods,  stored  in  their  own  ware- 
house, hut  under  the  rx>ntrol  of  the  Customs, 
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who  used  it  as  a  bonded  Warehouse.  The  bill 
of  sale  consisted  of  a  list  of  the  good*  with 
the  following  words  at  the  bottom  :  We  hold 
the  within  mentioned  goods  in  bond  and 
duty  paid  to  the  order  of  Messrs  R.  &  Co., 
for  advances  made  by  them.  Held  to  be  a  con- 
tract of  pledge,  and  to  carry  privilege.  Boss 
&  Thompson,  10  Q.  L.  R.  308,  S.  C.  R.  1884. 

II.    RiOHTS  OF  PLEDOEU. 

122.  A  pawnbroker  is  entitled  to  security 
that  the  pledge  seized  in  his  hands  shall,  if 
sold,  produce  enough  to  indemnify  him. 
Beaudry  &  L£pine,  5  L.  N.  103,  S.  C.  1882. 


M.  K.  and  I  rest  my  ruling  upon  the  followina 

desicions,  R — Ashburne,  8  C.  P.  501,  R Ina 

ham  14  Q.  B.  396.  Regina  &  Judah,  7  L.  N 
371,Po.  Ct.  1884. 


POLICE  LIMITS. 

I.  Op  City  of  Montreal  See  MONTREAL. 


POLICE    iVlAGISTRATE— 5«<^  MAGIS- 
TRATES. 

I.  Jurisdiction  of  See  LICENCE  LAW. 


POLICE  COUR  r. 

L  Jurisdiction  of. 

II.  Suspension  of  .tudoment  on  preliminary 

TRIAL,  PENDING  CIVIL  ACTION. 

I.  Jurisdiction  of. 

123.  On  a  complaint  ^or  malicious  injuries  to 
property,  a  plea  that  the  defendant  acted  on 
the  occasion  complained  of  as  a  municipal 
officer,  and  the  other  as  his  assistant,  is 
sufficient  to  omit  the  jurisdiction  of  the  jus- 
tice. Kenny  <t  Berryman,  9  Q.  L.  I{.  277, 
Po.  Ct.  1883. 

[I.  kSuSPENSIONOF  JUUOMENT  ON  1'KELIMINaKY 
TRIAL  PENDING  CIVIL  ACTION. 

124.  The  defendant  was  charged  with  hav- 
ing, at  Montreal,  on  or  about  the  11th  day  of 
April,  1882,  by  false  pretences  and  with  in- 
tent to  defraud,  obtained  from  Geo.  B.  B.,  in 
money  and  in  valuable  securities,  the  sum  of 
125,000,  the  false  pretences,  consisting  in  the 
verbal  assertion  made  to  complainant  through 
Mr.  W.,  defendant's  attorney,  that  he  (defend- 
ant) had  a  good  title  to  certain  real  property 
then  oifered  as  security  for  the  advance  of 
the  said  sum,  and  that  such  real  property 
was  clear  of  encumbrance,  and  also  consisting 
in  the  written  assertion  made  by  the  defend- 
ant himself  in  the  deed  of  ooligation  to  com- 
plainant that  the  property  mortgaged  well  and 
truly  belonged  to  him,  and  moreover,  in  the 
verbal  reiteration  made  at  the  time  of  the 
passing  of  the  deed,  that  the  (defendant)  was 
the  Bole  owner  of  said  real  property ;  whereas 
in  truth  and  in  fact  a  portion  of  that  real 
property  (namely,  three  eighths  of  the  same) 
did  not  then  belong  to  him,  but  belonged  to 
hia  daughter.     Per  cuj-jam.— Seeing  that  the 
question  now  debated  here  is  actually  pending 
in  the  civil  court,  and  using  the  discretion 
which    the    law    confers     upon    me    I  be- ! 
Ueve  it  right  to  withdraw  and  suspend  the 
pi-eseiit  oxaminatiot;  until  such  time  aa  the 
civil  court  shall  have  abjudicated  in  the  first 
instance,  at    least    upon    the    contestation 


POLICY  OF  INSURANCE  .SV^'  INSUR- 
ANCE. 


PORTEUR   DE   PIECES. 
1.  Who  is  See  ATTORNEY  AD  LITEM. 


POSSESSION. 

I.  Op  IMMOVEABLE  !N  BAD  FAITH. 

II.  Of  thiNos  donated. 

III.  Sufficient  to  found  title. 
•  IV.  Writ  of. 

1.  Ok  immoveable  in  bad  faith. 

1 25.  Petitory  action  to  recover  two  pieces 
of  land.  Question  as  to  the  improvements 
claimed  by  the  defendant  in  possession. 
Held  that  the  possession  in  bad  faith  is  enti- 
tled to  set  oft'  the  costs  of  necessary  impro- 
vements against  the  claim  for  rent,  issues 
and  profits  received  by  him  during  his  pos- 
session. As  to  improvements  not  necessaiy, 
the  proprietor  has  the  option  of  keeping 
them,  upon  paying  the  value,  or  of  permitting 
the  possessor  to  remove  them  which,  how- 
ever, he  may  do  only  when  they  can  be  re- 
moved, without  iryury  to  the  land.  Wriqht  <t 
Wright.  6  L.  N.  1 16,  S.  C,  1883. 

II.  Of  things  donated. 


entered  into  between  the  complainant  and 


126.  The  holder  of  property  by  precarious 
title  has  no  right  to  plead  the  rights  of  the 
person  for  whom  he  holds.  Lesage  di  Prud' 
homme.  26  L.  C.  J.  213,  S.  C.  H.,  1882. 

III.  Sufficient  to  found  title. 

12T.  Jn  an  ftction  en  complair.te  the  plain- 
tiff" who  proves  his  possession  at  the  time  of 
the  trouble  of  which  he  complains,  is  presu- 
med to  have  had  possession  from  the  date  of 
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the  title  which  he  produces,  and  he  may,  to 
complete  his  possession,  join  with  his  own, 
that  of  his  auteurs.  Rondeau  &  Charbonneau. 
11  R.  L.  292,  S.  C,  1882. 

128.  And  where  the  defendant  pleads  pos- 
session by  suffrance,  he  cannot,  in  order  to 
show  title,  shew  that  the  character  of  his  pos- 
session is  cha-.iged,  but  on  the  contrary,  it  must 
be  presumed,  to  have  remained  always  the 
same.  lb. 

IV.  Writ  ok. 

129.  Under  a  judgment  in  the  Circuit 
Court  certam  real  estate  of  defendant  was 
sold  by  the  Sheriff,  who  filed  his  return  in  the 
Superior  Court,  and  the  report  of  his  distribu- 
tion was  made  there.  The  defendant  refused 
to  give  possession.  Held  that  the  application 
of  the  purchaser  for  a  writ  of  possession 
should  be  made  to  the  Superior  Court  and  not 
to  the  Circuit  Court.  Evans  &  Hurtubise.  6 
L.  N.  336,  C.  C,  1883. 
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POST  OFFICE. 

I.  Mailing  obscene  matter  or  matter  inven- 
DBD  TO  DEFRAUD  See  CRIMINAL  LAW. 


in  a  single  document  but  must  in  part  at 
least,  be  gathered  from  the  proceedings  and 
practice  of  its  judicatories,  and  every  person 
who  becomes  a  member  of  such  church  must 
be  held  to  have  satisfied  himself  in  regard  to 
the  proceedings  and  pr;ictico  of  its  courts 
and  to  have  agreed  to  submit  to  the  prece- 
dents which  these  establish.  Dobie  <fc  The 
Board  for  the  management  of  the  Temporali- 
ties Found.,  &c.  26  L.  C.  J.  170,  P.  C,  1882. 

131.  And  the  chuitih  which  existed  in  Ca- 
nada previous  to  1875,  under  the  name  of  the 
"  Presbyterian  Church  of  Canada  in  connec- 
tion with  the  Church  of  Scotland  "  is  a  non- 
established  Presbyterian  Church,  and  its  mi- 
nutes afford  evidence  to  the  effect  that  in  all 
matters  which  its  Synod  was  competent  to 
deal  with  and  determined,  the  will  of  the  ma- 
jority as  expressed  by  their  vote  was  binding 
upon  every  member  of  the  Synod.  76. 

132.  And  under  such  association  and  cons- 
titution a  trust  fund,  in  its  hands,  subject  to 
the  payment  of  life  annuities  to  its  founders 
and  others,  each  founder  has  an  interest 
beyond  the  mere  reception  of  his  annuity 
and  can  demand  that  the  fund  be  adminis- 
tered m  strict  accordance  with  law.  Ibid. 


POWER  OF  ATTORNEY  See  AG  EN- 
CY,  &c. 


PREAMBLE. 

I.  Ok  statutes    See  ACTS    OF    PARLIA- 
MENT. 


PRECEPrEURS-.S'ef  SGHOOE. 
TEACHERS. 

r.  Meaning  OP  iSec  EXECUTION  exemption. 

PREFERENTIAL   PAYMENTS  —  See 
PAYMENT 


PRESBYTERIAN  CHURCH. 

I.  Constitution  of. 

130.  The  constitution  of  a  non  established 
pres-byterian  church,  or  in  other  words,  the 
terms  of  the  contract  under  which  its  mem- 
bers   are    associated    are    rarely    embodied 


PRESCRIPTION. 

I.  By  thirty  years'  possession. 

II.  Interruption  of. 

III.  Of  bills. 

IV.  Of  damages. 

V.  Of  interest. 

VI.  Of  loan. 

VII.  Of  municipal  taxes. 

VIII.  Of  obligation. 

IX.  Of  taxes. 

X.  Of  wages. 

XI.  Possession  of  ten  years. 

XII.  Right  of  creditor  to  plead. 

I.  By  thirty  years'  possession. 

133.  Action  en   bornage,  the>  property  in 
dispute  being  a  small  piece  of  land,  contain- 
ing about   143  feet  in  superficies.     By  the 
title  deeds  of  plaintiff  and  defendant  the  land 
belonged  to  defendant.   The  defendant,  how- 
ever, contended  that  he  and  his  predecessors 
had  been  in  possession  of  it  for  thirty  years. 
By  the  evidence  it  appeared  that  the  lot  in 
question  was  in  the  possession  of  one  G  about 
1833,  and  for  some  time  aftei-wards.    It  then 
passed  into  the  possession  of  one  V,  and  it 
was  proved  also  that  before  the  great  fire  of 
1845  there  was  a  fence  on  the  line  contended 
tor  by  defendant  which  fence  was  destroyed 
by  that  tire.    The  defendant's  father  proved 
that  about  1852,  the  fence  so  destroyed  by 
tire  in  1845,  was  replaced  by  a  new  fp.ncn 
which  occupied  the  same  position  as  the  one 
destroyed,  and  another  witness  for  defendant 
proved  thai  the  fence  of  which  defendant's 
father  spoke  was  in  existence  when  he  tirst 
knew  the  property,  some  twenty  or  twenty 
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two  years  before  the  time  at  which  he  cave 
his  evidence  j  but  tho  evidence  adducea  by 
defendant  did  not  show  that  the  persons 
whom  he  set  up  as  his  predecessors  exercised 
any  acts  of  possession  or  ownership  of  any 
kind  as  to  the  property  in  question  during 
the  seven  years  from  the  fire  of  1845,  to  the 
summer  of  1852.    On  the  contrary  two  wit- 


months  under  Con.  Stat.  L.  C.  cap.  101,  sec. 
7.  Kingston  &  Corbeil,  7  L.  N.  .325,  S.  0.  R. 
1879. 

138.  Case  of  Orenier  A  City  of  Montreal, 
(II.  Dig.  601,  156,)  reported  in  extenso,  25  L. 
C.  J.,  138,  Q.  B.,  1880. 

139.  To  an  action  of  damages  caused  by 
the  construction  of  a   dam,  the  defendaht 


nesses,  examined  for  the  plaintiff,  prove  that  i  pleaded  the  prescription  of  two  years  as  for  a 
they,  as  tenants  of  the  auteur  of  plitiritiff  for  a  dmt  or  ouasi  dilit.  Held  that  the  construe 
considerable  part  of  the  seven  year-  had  the  \  tion  of  a  dam  being  a  legal  servitude  was* 
use  and  enjoyment  of  tho  piece  of  land  so  in  i  neither  a  dilit  nor  a  quasi  diSlit  and  the  pres- 


dispute.  There  was  nothing  to  show  that  V, 
who  possessed  the  defendant's  property  after 
the  fire  of  IS45,  was  the  representative  in  any 
way  of  G,  who  possessed  the  same  property 
before  the  fire.  Held  following  Stoddard  S 
Lefebvre  (1)  that  as  it  did  not  appear  that  V 
represented  G  either  d  litre  universel  or  d 
litre  particulier,  ho  could  not  avail  himself  of 
the  possession  of  G,  without  showing  some 
connecting  link  between  them.  Butler  & 
Ugare,  7  Q.  L.  R.  307,  S.  C,  1881. 

II.  Interruption  ok 

134.  Appellant  having  boen  condemned  to 
pay  to  one  McC.  the  amount  of  a  promissory 
note  made  to  the  order  of  respondant,  and 

endorsed  by  him  in  favor  of  appellant Held 

that  the  judgment  Hgninst  appellant  inter- 
rupted the  prescription  as  to  the  appellant, 
the  endorser,  but  in  order  to  recover  the  costs 
which  appellant  had  paid  to  his  attorney  in 
the  action  with  MeC,  respondant  should 
have  been  called  into  the  case  en  gar  an  tie. 
Hart  d-  Beauchemin,  1  Q.  B.  R.  307,  Q.  B. 
1881.  I 

135.  The  demand  was  in  three  counts  :  Ist ; 
a  judgment  of  a  Court  in  the  Province  of  No- 
va-Scotia ;  2nd,  a  promissory  note  ;  3rd,  as 
sumpsit.    The  plea  was  one  of  prescription  of 


cription  of  two  years  did  not  apply.  Breakey 
&  Carter,  7  Q.  L.  R.  286,  S.  C,  188). 

140.  Where  the  damages  asked  for  do  not 
result  from  an  offence,  or  quasi  oftence,  but 
rnerely  claims  the  the  price  or  value  of  mate- 
rials wrongfully  taken  away,  the  prescription 
of  two  years  does  not  apply.  Robert  &  The 
City  of  Montreal,  4  L.  N.  292  &2  Q.  B  R 
68,  Q.  B.  1881. 

141.  In  an  action  of  damages  for  libel,  held 
that  the  prescription  of  one  year  as  to  libel 
contained  in  a  pleading  runs  only  from  the 
date  of  the  final  judgment.  Hall  &  the  Mayor 
&c.  of  Montreal,  6  L.  N.  1,55  &  27  L.  C.  ,1. 
129,  Q.  B.,  1883. 

142.  Where  to  an  action  of  damages  for 
obstruction  and  deterioration  caused  by  the 
passage  of  a  railway  through  the  streets  of 
Quebec,  the  defendant  pleaded  inter  alia  the 
prescription  of  six  months  since  construction. 
Held  that  prescription  did  not  begin  to  run 
until  the  damage  had  ceased.  Renaud  dh 
Corporation  of  Quebec,  8  Q.  L.  R.  103,  S.  C. 
1881.  ' 

V.  Ok  interest. 


five  years,  the  note  bearing  date  1 1  Februaiy, 
1876,  payable  in  90  days,  and  the  action  was 
instituted  on  the  3rd  April  1882.  Per  curiam. 
—  I  am  with  the  defendant  on  the  prescrip- 
tion. The  judgment  was  a  foreign  judgment, 
and  did  not  interrupt  prescription.  The 
judgment  is  not  covered  by  C.  S.  L.  C.  cap.  90. 
and  40  Vic.  cap.  14  of  Quebec  is  posterior  to 
the  note  under  consideration.  Harris  & 
Almour,  5  L.  N.  376,  S.  C,  1880. 

III.  Of  bills  <fco. 

136.  The  prescription  of  bills  and  notes  be- 
gins to  run  only  from  the  expiration  of  the 
last  day  of  grace.  Ste-Marie  &  Stone,  5  L. 
N,  322,  &  1  Q.  B.  R.  369,  Q,  B.,  1882. 

fV.   Of  DAMAGES. 

gistrate  for  false  arrest,  is  prescribed  by  six  ;  ouly  of  the  registration  of  a  claim  or  memorial  spe- 

I  cifying  the  amount  of  arrears  due  and  claimed.  Ne- 

vertheless,  the  arrears  of  interest  due  at  the  time  o) 

,i\  I  ni„  QQ«r,7A  the  first  registration  and  therein  specified  are  pre- 

{D  I  Uig.  »9e.o70.  I  gflrved  by  such  registration.  2125  C.  C. 


143.  To  an  action  on  a  hypothec,  accompa- 
nied by  a  demand  for  accrued  interest  regist- 
ered since  that  date,  the  defendant  pleaded 
the  prescription  of  five  years  and  tendered 
accordingly.    Plaintiff  answered  in  law  thai 
all  arrears  up  to  March,  1880,  had  been  capi 
talized  by  registration  under  Art.  2125  C.  C. 
( 1 1  and  that  therefore  the  five  year's  prescrip 
tion  did  not  apply.     FeW  that  all  arrears  ol 
interest,  beyond  five  years,  prior  to  the  insti 
tution  of  the  action  were  prescribed,  notwith 
standing  the  registration  and  the   fact  that 
payments  hf.d  been  made  on  account.  Mar 
donald  &  LSriger,  26  L.  C.  .1.  303,  S.  O.  R., 
1882. 

VI.  Of  loan. 

144.  A  loan  which  is  not  of  a  commercial 
nature  is  not  prescribed  by  five  years  and  ac- 
tion may  be    brought  on  it  though  a  bon 
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years  and  ac- 

'hough  a  bon 
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r  memorial  ape-  ^ 
d  claimed.  Ne- 
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ecified  are  pre- 

' 

C. 

or  a  note  given  for  it  is  prescribed.  Macdo- 
nald  it  Billon,  6  L.  N.,  291  &  27  L.  C.  J.  214, 
S.  C.  &  388,  S.  C.  R.,  1883. 

VU.  Of  Municipai,  Taxbs. 

145.  The  demand  was  for  assessments  due 
on  real  estate  for  the  year  1875,  amounting 
to  f780.  The  defendants  pleaded  prescrip- 
tion of  throe  years  under  the  Municipal  Code, 
art.  950.  The  evidence  showed  that  a  trien- 
nial valuation  roll  was  made  in  1875,  in  vir- 
tue of  which,  a  building  of  defendants,  situate 
witbm  the  municipality,  was  taxed  to  the 
amount  of  $730.15.  On  the  1st  October,  1875, 
the  taxes  wore  payable  and  were  not  paid. 
There  were  new  taxes  for  1876,  and  1877, 
which  were  not  paid,  and  in  January,  1878, 
in  order  to  avoid  the  prescription  which 
would  be  acquired  for  the  taxes  of  187.5, 

action    was    brought.     Per   curiam.  The 

pretension  of  the  plaintiffs  is  that  the 
seizure  of  January,  1878,  which  compre- 
hended the  taxes  of  1875,  interrupted 
the  prescription  for  these  taxes.  On  the 
other  hand,  the  defendants  do  not  say  that 
the  seizure  was  only  for  the  taxes  of  1 876  and 
1877.  But  it  is  plain  that  the  prohibition 
only  affected  the  roll  of  1876,  and  not  the  roll 
of  1875,  now  in  question.  There  wps  nothing 
to  prevent  the  seizure  and  sale  for  the  taxes 
of  1875.  There  was  nothing  in  the  written 
prohibition  to  prevent  the  legal  proceedings 
for  the  recovery  of  the  taxes  of  1875.  The 
prescription,  therefore,  ran  against  these 
taxes,  the  prohibition  notwithstanding.  Pres- 
cription maintained.  The  Corporation  of 
Hochelaga  &  Hogan,  5  L.  N.  154,  S.  C,  & 
358,  S.  C.  R.,  1882.  .  ,  o. 


IX.  Op  'I'axks. 


VIII.  Op  Obligation. 

146.  Per  curiam — The  claimants  were  coll- 
ocated under  an  obligation  of  date  28th  Jan- 
uary, 1863.  The  collocation  was  contested  on 
the  ground  of  payments  made.  The  proof  of 
payment  was  based  upon  a  clause  of  the 
obligation  which  declared  that  promissory 
notes  were  given  as  additional  and  colla- 
teral security,  and  upon  payment  of  said 
notes  the  obligation  should  be  extinguish- 
ed. The  contestants,  relying  upon  C.  C. 
P.  181,  say  that  the  lapse  of  time  and  the  giv- 
mg  up  of  the  notes  of  Cinq  Mars  &  Co.,  which 
were  endorsed  by  the  debtor  of  the  obliga- 
tion, is  an  extinction  of  the  obligation.  The 
creditors  say  that  they  gave  up  the  notes  as 
being  of  no  use.  The  judgment  under  review 
held  that  the  lapse  of  time  necessary  to  pres- 
cribe the  notes  was  not  sufficient  of  itself  to 
extinguish  the  obligation.  The  majority  of 
the  Court  here  hold  with  the  Court  below 
that  something  more  than  the  lapse  of  five  or  j 
six  years  is  necessary  to  extinguish  a  title  of 
indebtedness  so  important  as  one  evidenced 
by  a  notarial  obligation.  Britn  v.  Cinq-Mars. 
S.  C,  1881. 


147.  The  claim  of  the  lessor  against  the 
lessee  to  recover  taxes  which  are  made  a 
part  of  the  rent  by  the  leaje,  is  prescribed  by 
five  years.  Ouimet  <t  Robillard,  5  L.  N.  8  & 
27  L.  C.  J.  227,  S.  C,  1881. 

148.  The  municipal  taxes  of  the  City  of 
Montreal  are  prescriptible  only  by  thirty 
years.  City  of  Montreal  d-  Oeddes,  5  L.  N. 
203,  S.  C,  1882. 

X.  Of  Wages. 

149.  Where  the  plaintiff  hired  in  the  family 
of  the  defendant  as  governess  and  on  aii 
understanding  that  she  was  to  be  considered 
as  one  of  the  family,  and  not  as  a  servant, 
and  to  be  compensated  as  such — Held,  that 
her  claim  for  salary  was  not  prescribed  by 
the  short  prescription  of  Arts.  2261  &  2262, 
C.  C.  Karch  &  Lemaire,  28  S.C.J. 233,  C.  R., 
1879.  ' 

150.  Aim!  the  prescription  mentioned  in 
those  articles  runs  only  against  claims  which 
are  fixed  and  determined.     lb. 

XI.  Possession  of  ten  years. 

151.  Hypothecary  action  against  defendant 
for  $300  due  since  1856^  being  the  price  of 
sale  of  an  immoveable  in  the  possession  of 
defendant  under  a  deed  to  him  registered 
shortly  after  the  sale  from  plaintiff.  Plea 
that  he  had  acquired  the  property  by  trans 
latory  title  from  his  father,  for  valuable  consi- 
deration, and  that  he  had  had  peaceable  and 
public  possession  of  it  for  more  than  ten 
years  before  the  institution  of  the  action. 
Plaintiff  proved  that  the  property  was  in  pos- 
session of  defendant.  The  latter  made  no 
prool—Held  that  the  defendant  should  have 
proved  his  possession  for  ten  years,  under 
2251  C.  C.  Mitchell  &  Champagne,  1  Q.  L.  R. 
315,  f3.  C.  R.  1881.  ^  y    ^     ^ 

XII.  Right  of  creditor  to  plead. 

152.  Prescription  of  taxes  may  be  invoked 
by  a  hypothecary  creditor,  though  the  debtor 
have  renounced  the  benefit  of  it.  ies  Commis- 
saires  dEcole  &  Desmarteau,  6  L.  N  82,  S.  C 
R.  1882.  ' 

153.  The  possessor  who  invokes  the  pres- 
cription of  ten  years,  or  even  of  30  years,  can- 
not prescribe  against  his  own  title  or  the  title 
of  him  to  whom  he  succeeds.  Cloutier  <f- 
Jacques,  10  Q.  L,  R.  44,  Q.  B.  1884. 
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I.  Wife  carrying  on  business  as  prbth  nott 

JOB  HUSBAND,  tU  CAPIAS  SBOaBTION. 
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PREUVE  AVANT  FAIRE  DROIT. 
I.  Appeal  from  ordbk  of,  see  APPEAL. 


PREVENTION  OF  CRIMES  ACT— Se* 
CRIMINAL  LAW. 


PRIESTS— 5fie  CLERGYMEN. 


PRISON  EES. 

I.  Act  to  authorize  transff.r  of  prisoners 

FROM   ONE  GAOL   TO   ANOTHER  IN   CERTAIN   CASES, 

see  C.  47  Vict.,  Cap.  44. 

II.  Imperial  act  respecting  the  removal  of 

PRISONERS     FROM    Her     MaJESTV's    POSSESSIONS 

OUT  OF  THE   United  Kingdom,  see  C.  48-49 
Vict.,  page  iv. 


PRIVILEGE. 

I.  For  HOUSEHOLD  SUPPLIES. 

II.  Of  commercial  travellers. 

III.  Of  Crown. 

IV.  Of  dernier  equipbur. 

V.  Op  surety. 

VI.  On  property  of  persons  deceasfd. 

I.  For  HonsEHou)  supplies. 

154.  The  opposant  claimed  to  be  paid  out  of 
the  moneys  levied  from  the  sale  of  the  movea- 
ble property  of  defendant,the  sum  of  $237.46, 
for  coal  supplied  to  defendant  at  his  domicile 
during  the  last  twelve  months  before  the  sei- 
zure. Per  curiam—There  is  no  difficulty  under 
the  French  Code,  Art.  2101.  It  is  there  held 
that  the  fournisseur  de  subsistances  is  enti- 
tled to  the  privilege  (  Vide  Mar  cade  No.  92). 
Our  Art.  C.  C.  2206  uses  the  word  ''  provision  " 
in  both  versions,  and  the  meaning  in  both 
is  the  same.  Bescherelle  in  his  dictionary  vo. 
"  Provision  "  defines  it  as  "  nam  collectifde 
tout  ce  qui  est  compris  dans  la  consommation 
alimentaire,  Vusage  et  Ventretien  de  la  vie 
domestique."  There  can  be  no  difficulty  in 
saying  that  the  rule  should  be  here  as  in 
France,  and  the  privilege  should  hold.  The 
Exchange  Bank  of  Canada  <f  Murray,  4  L. 
N.  139,  S.  C.  1881.  '  *' 


II.  Of  Commercial  Travellers. 

155.  The  oppossnt  olaimed  ?572.80  ^uur 
ses  gages  et  salaire  comme  commis  voyageur  d 
Vemploi  du  difendeur,  d  raison  de  cinq  pias- 
tres par  jour,  plus  deux  per  cent  sur  les  ven-  or  worksiK 
tes,  and  to  be  paid  by  privilege  under  2006  2006  C.  C 


C.  C.  (1)  Held,  rejecting  the  claim  as  to  pri- 
lege,  that  a  commercial  traveller  was  not  a 
"  clerk  "  within  the  meaning  of  that  article 
Eoss  V.  Fortin,  8  Q.  L.  R.  I.'j  &  11  R.  L.  337 

S.  C,  1881. 

III.  Of  Crown. 

J  56.  The  privilege  of  the  Crown,  for  arrears 
of  life  rent,  is  like  that  of  individuals  res 
tricted  to  five  years  and  the  current  year . 
Banque  Nationale  &  Davidson.  8  Q.  L.  R 
319,  S.C,  1881. 

rv.  Dernier  Equipbur. 

157.  Appeal  from  a  judgment  dismissing 
an  attachment  before  judgment,  issued  at 
the  instance  of  appellant,  against  the  steamer 
Milford.  The  attachment  was  issued  for 
furnishing  the  steamer  for  her  last  voyage. 
The  attachment  had  been  dismissed  in  the 
Court  below,  as  regards  the  respondent.  The 
Court  was  unanimous  that  the  judicial  sale  of 
the  vessel  purged  the  privilege  for  furnishing 
before  the  date  of  the  sale.  After  the  sale, 
C.,  the  former  owner,  had  been  allowed  to 
remain  in  possession  with  the  knowlege  of 
B  who  became  the  purchaser  at  the  ju- 
dicial sale.  C.  must  be  assumed  to  have 
had  authority  to  bind  the  vessel  for  furnish- 
ing and  repairs,  seeing  he  was  allowed  to 
remain  in  possession  for  four  of  five  months, 
and  the  attachment  must  be  maintained. 
The  amount  proved  was  $115,  for  which  the 
saisie-arrSt  must  be  declared  good  and  vahd. 
Robert  &  Beard,  Q.  B.,  1882. 

V.  Op  Surety. 

158.  On  a  contestation  of  a  dividend  sheet 
made  of  the  estate  of  an  insolvent,  it  appeared 
that  the  claimant,  the  Guarantee  Co.,  was 
jointly  and  severally  liable  with  the  insolvent 
and  having  paid,  was  seeking  to  recover  au 
marc  la  livre  with  the  other  creditors  that 
which  it  had  paid.  Held,  that  as  it  was 
debtor  in  solido  with  the  insolvent,  it  could 
not  be  allowed  to  rank  concurrently  with  the 
other  creditors,  and  the  dividend  sheet  must 
be  reformed  accordingly.  Paquet  &  Canada 
Guarantee  Co.,  4  L.  N.  229,  S.  C.,  1881. 

VI.  On  Property  of  Person  deceased. 

159.  Privileges  on  moveable  property  are 
preserved  without  any  formality  after  the 
death  of  the  holder  as  long  as  the  property 
of  the  succession  may  be  distinguished  from 
that  of  the  heir.  Bachand  &  Bisson,  12  R.  L 
11,  S.C,  1881. 


(1)  "Clerks,  apprentices  and  journeymen  are  en- 
titled to  the  same  preference,  but  only  upon  the 
merchandize  and  effects  contained  in  the  store,  shop 
or  workshop  in  which  their  services  are  reauired." 
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\.  Act  respectino,  see  C.  44  Vic,  Cap.  30. 
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]60.  Petition  by  plaintiff  complaining  that 
certain  words  ami  fijjuies  hnil  been  unlaw- 
fully inserted  in  the  oppo.sition  of  Smart, 
after  the  filing  thereof  and  praying  that  said 
words  and  figures  be  rejected.  Plaintiff  had 
taken  in  e.xecution  four  lots  of  land  under 
the  subdivision  numbers  27,  80,  .'il  of  off  No. 
159,  E.  and  off  No.  160  of  the  plans  of  the 
village  of  C^te  de  la  Visitation.  The  com- 
plaint was  that  the  opposant,  by  his  opposi- 
tion, filed  on  the  14th  August,  had  opposed 
the  sale  of  three  of  the  lots.  Viz:  27,  13  k 
160;  that  subsequently  to  8th  18H0,  the 
marginal  note  on  the  verso  of  first  page,  viz : 
"and  of  lot  30  and  159  E." :  the  marginal 
note  of  the  recto  of  the  second  page  of  said 
opposition,  viz  ";iO  &  31",  and  the  marginal 
on  the  verso  of  second  page  of  said  opposi- 
tion, viz  :  "and  of  30  of  159  E.  "  had  been 
illegally  and  fraudulently  made  and  written 
since  8th  Sejjt.  1 880,  and  all  said  words  were 
false  and  forged  and  that  the  figures  30  in  the 
middle  of  the  lOth  lino  of  the  recto  of  the 
second  page  of  said  opposition  were  also  false 
and  forged  and  made  over  the  figures  "  27  " 
since  8th  September,  1880.  On  proof,  petition 
granted.  Bdanger  &  Contant,  4  L.  N.  373, 
S.  C.  1881. 


II.  Amendment  of. 

161.  Where  an  action  is  brought  in  the  dis- 
frict 'of  Montreal,  for  libel  in  another  district, 
and  the  defendant  excepts  to  the  jurisdiction 
the  plaintiff  will  not  be  allowed  to  amend  by 
alleging  publication  in  the  district  of  Mont- 
reaL  Senical  &  La  Compagnie  d'imprimerie 
de  Quebec,  2  Q.  B.  R.  57  &  4  L.  N.  414,  Q.  B. 
1881. 

162.  Exception  to  the  form  on  the  ground 
that  the  writ  had  been  issued  unsigned.  Plain- 
tiff moved  for  an  order  upon  the  prothono- 
tary  to  affix  his  signature,  and  that  plaintiff 
on  payment  of  costs  of  exception  be  per- 
mitted to  serve  upon  defendant  f,  copy  ol 
the  amended  writ  and  declaration  notwith- 
standing 46  &  51  C.  C.  il)  and  after  confer 
ance  with  four  other  judges,  motion  granted. 
Perras  &  Goyetle,  4  L.  N.  306,  S.  C.  1881. 

163.  Motion  for  leave  to  appeal  from  inter- 
locutory judgments  on  two  motions.  The  first 
motion  was  by  plaintiff,  to  correct  a  clerical 
error  by  effacing  the  words  "  de  Circuit "  and 
replacing  them  by  the  word  "Superieure." 
The  other  motion,  also  by  plaintiff,  was  to 
allow  plaintiff  to  serve  defendant  with  a  duly 
certified  copy  of  the  writ,  the  copy  served 
not  being  certified.  Both  these  motions  were 
accorded  on  payment  of  the  costs  incurred  on 
the  exception  d  la  forme  previously  filed  by 


.'..1 


(1),      .:e  foiinalities  mentioned  in  articles  46,  48, 
49  and  60  are  required  on  pain  of  nullity.  61  C.  C. 
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defendant.  Leave  to  appeal  refused.  Tkiriin 
&  WadUigh,  I  t^.  B.  K.  300,  &  4  L.  N,  lUO.  y. 
B.  1881. 

164.  The  allowance  of  amendments  to  the 
writ  and  declaration  is  not  subject  to  a  fixed 
rule.  The  Court,  in  its  discretion,  will  grant 
or  refuse  permission  to  amend,  as  may  best 
tend  to  the  furtherance  of  juotice.  ISeery  & 
St.  Lawrence  Oram  Elevating  Co.,  .0  L.  N. 
403,8.0.1882. 

165.  Where  the  copy  of  a  writ,  by  clerical 
error,  purported  to  have  been  signed  by  the 
attorney  of  plaintift',  instead  of  by  the  protho- 
notary  in  the  original  and  exceptions  were 
filed.  Judgment  maintaining  the  exceptions 
and  refusing  motion  to  serve  correct  copies 
reversed,  and  motion  to  serve  correct  copies 
granted.  Bourdon  &  Picard,  .')  L.  N.  175.  & 
27  L.  C.  .J.  139,  &  1 1  R.  L.  .549,  S.  C.  K.  1882. 

III.  Bill  op  particulars. 

166.  Particulars  can  be  had  of  an  exception 
of  payment  or  other  such  plea,  on  the  same 
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the  plaintiff's  demand.  Lachance &  Oripault. 
9  Q.  L.  K.  368,  S.  U.  1883. 

IV.    C0M.MI3SI0N  ROOATOIRK. 

167.  Commission  rogatoire  will  not  be 
granted  after  the  expiration  of  the  ordinary 
delays,  unless  sufficient  reasons  are  given  to 
•atisfy  the  judge  that  the  party  demanding  it 
is  in  good  faith.  DessauUes'  ^  Higginson, 
12  R.  L.  665,  Q.  B.  1865.  ' 

V.  Delays  in. 

168.  Where  a  writ  was  returned  on  the  28th 
A.ugast—Held  that  the  return  could  not  be 
considered  to  have  been  made  on  the  Jst 
September,  but  that  delays  to  plead  coji- 
menoed  to  run  on  that  day,  and  therefore  an 
exception  to  the  form,  filed  on  the  6th  Sept- 
ember, the  5th  being  Sunday,  was  too  late. 
Beausoleil  &  Meihot,  1  Q.  L.  R.  257  C.  C 
1880. 

169.  In  cases  of  iiy unction,  not  under  the 
Injunction  Act  of  1878,  but  under  the  Code, 
the  delay  on  summons  is  the  same  as  in  ordi- 
nary suits.  Black  &  Stoddari,  4  L.  N.  282. 
Q.  B.  1881. 

170.  If  the  fifteenth  day  before  the  day 
fixed  for  the  sale  of  real  estate  be  a  hoUday, 
oppositions  to  the  sale  may  be  filed  on  the 
fourteenth  day  before  the  day  fixed  for  the 
sale.  Boivin  Jc  Welsh,  7  Q.  L.  R.  293,  S.  C. 
1881.  ' 

171.  And  if  the  eighth,  which  follows  a 
judgment  is  a  non-juridical  day,  the  deposit 
for  revision  may  be  made  on  the  ninth  day, 
»nd  an  inscripti^^n  produced  on  the  tenth  day 
is  good.    Hingston  &  Larue,  7  Q.  L.  R.  306, 

o.  V.  b..  iool. 

172.  Where  a  foreigner  is,for  the  time  being, 
in  the  Province  of  Quebec,  and  while  there  is 
•erved  with  a  writ  of  summons,  the  delay 
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should  count  from  the  place  of  summons  and 
not  from  the  place  whore  the  defendant  lives 
Dudevoir  J:  Arckambault,  12  R.  L.  645,  ,S.  C. 

173.  And  the  delays  to  call  in  guaraii 
tors  under  Art.  123  C.  C.  P.  (I)  do  not  run 
durmg  the  long  vacation.  Hank  of  British 
Aortk  America  <fc  Whelan,  7  L.  N.  311,  &  Vi 
R.  L.  647,  S.  C.  1884. 

174.  The  delay  of  eight  days  to  plead  to  the 
merits,  provided  by  Art.  137  C.  C.  P.  .2)  when 
a  decUnatory  exception  has  been  filed, 
commences  to  run  only  irom  the  judgment 
on  the  exception,  and  a  demand  of  plea  given 
the  day  after  the  judgment  on  the  exception 
is  null,  and  a  fore  closure  taken  seven  day» 
after  the  demand  was  set  aside  as  irregular 
JJauphinais  &  Eibeau,n  R.  L.  498,  S.  C.  1882. 

175.  The  delay  of  service  of  a  petition 
en  nullity  de  d^crit,  is  the  same  as  on  an  or- 
dinary summons  as  regulated  by  Art.  75  of 

L  N^312  °i  c'TsSs"'*''     '^''''""*  *  ^'"""■*'  ^ 
■"6.    Lorsque  la  k    permet  de  faire  une 


flonn6  de  jours,  le  delai  aocorde  doit  etre 
franc,  etil  n'est  cense  oxpir6  que  le  lende- 
main  de  son  echeance.    Lavoie  <fc  Gaboury, 
7  L.  N.  378,  &  M.  L.  R.  I  S.  C.  75,  1884. 
io-    h  T"  jP'*"''-   'J^"he  action  was  returned  on 
tUe  16th  of  February.  The  defendant  appeared 
on  the  17th.    On  the  26th   (the  25th  being 
^undayi,  plea  was  df  aianded,  and  en  the  2nd 
March,  the  defendant  was  foreclosed,  and  the 
plaintifT  inscribed  for  enquiie  ex  parte.    The 
defendant  now  moved  to  have  the  foreclo- 
sure and  inscription  removed,  and  that  he  be 
allowed  to  file  his  plea  (produced  with  his 
motion).     He  submitted  that  the  plea  had 
beeji  demanded  before  the  expiration  of  the 
eight  days  from  day  of  appearance.  The  fore- 
closure was  set  aside.    Brown  &  Magor,  6  L 
N.  122.  S.  C.  1873.  "    ' 

178.  And,  where  the  delay  to  file  prelimin- 
ary pleas,  under  Art.  107  C.  C.  P.  expires 
upon  a  Sunday,  Art.  24  C.  C.  P.  is  held  to 
apply,  and  the  defendant  is  allowed  to  file 
his  preliminary  pleas  on  the  next  followmg 
day.  Canada  Investment  Company  Jk  Me  Mac- 
pherson.  6  L.  N.  136,  S.  C,  1833. 

179.  Where  the  defendant  was  sued  in 
damages  for  false  arrest,  in  having  the  plain- 


(1)  The  delay  allowed  to  call 
iight  days  after  service  of  the  p 


„,„!,*  A         r.-  ,  '°  warrantors  ia 

eight  days  after  service  of  the  principal  demand, 
exclusive  of  whatever  time  may  be  required  to  sum- 
mon the  warrantors  pursuant  to  the  provisions  of 
Art.  75.     C.  C.  P.  123. 

(2)  All  pleas  to  the  merits,  whether  by  exception 
or  otherwise,  must  be  filed  within  eight  days  after 
the  ap{,«c.rance,  except  in  the  cases  otherwise  provid- 
ed for  Id  the  preceediug  section.  If  they  ok  not 
nle.-1  Within  sue!:  delay,  the  adverse  party  may 
demand  them,  and  if  they  are  not  filed  within  the 
tliree  next  following  judicial  days,  the  prothonotar? 
J°ay  grant  the  plaintiff  a  certificate  of^  forecloiure. 
132  C.  C  P, 
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of  foreclosure. 


♦ill' arrested  ou  a  ca;>ioj«  ajjaiiwt  him,  at  iho 
•nstance  of  thedefeniiantjunrl  the  plaintiff  wag 
also  prosecuted  in  the  criminal  court,  on  a 
charge  of  perjury,  committed  in  the  affidavit 
for  oi-pias.  Held,  that  delay  would  be  granted 
him  to  plead  to  the  action  until  the  charge 
ofpeijury  was  disposed  of  Ltuistt  Oebhardt, 
i2R.  L.  (570,  S.C.  1884. 

DKSCBlPTroN  OP  PARTIES. 

180.  On  a  demand  for  prescription,  the 
prothonotary's  certificate  set  out  a  caae  against 
"  Geo.  Benistcr  "  whereas  in  the  action  and 
motion,  the  defendant  was  described  as  "Geo. 
Bemister".  Held,  the  proceedings  were  de 
rigueur,  and  the  variance  was  fatal.  Rurland- 
Desbarats,  Lithographic  Co.  it  Betnuler,  4 
L.  N.  101,  S.C.  1881. 

181.  But  in  another  case Held  that  the 

omission  of  a  letter  in  the  name  of  the  plain 
tiff,  in  the  prothonotary's  certificate  of  last 
proceeding  cannot  be  set  up  as  a  bar  to  per- 
emption, and  that  the  Court  would  order  that 
the  certificate  be  amended.  Saunders  ,h 
Herse,  6  L.  N.  68,  S.  C.  R.  1883. 

182.  In  an  action  by  one  Homer  Baker, 
against  the  appellants,  a  municipal  corpora- 
tion, pleaded  that  the  authority  of  the  Coun- 
cil was  to  purchase  from  Messrs  "  Omer  & 
Baker."  Held,  to  be  idem  sonans.  Corpora- 
tion of  L'Aasomplion  &  Baker,  4  L.  N.  370. 
Q.  B.  1881.  ' 

183.  The  action  was  to  set  aside  a  deed  of 
sale  by  one  of  the  defendants  to  the  female 
defendant.  An  exception  d  la  forme  was 
pleaded  uy  the  latter  on  the  ground  that  her 
name  is  Henriette  Renault  Blanchard,  and 
not  Henriette  Raineauld,  as  described  in  the 
writ.  AS  that  was  the  name  in  the  deed. 
Held  that  the  defendant  had  no  ground  of 
complaint,  and  exception  dismissed,  Hudon 
&  Raineauld,  6  L.  N.  107,  S.  C.  1883. 

184.  The  writ  gave  only  one  christian  name 
in  full,  the  second  being  reprtsented  by  the 
initial  letter.  Exception  to  the  form  was  filed, 
and  on  motion,  plamtiff  was  allowed  to  sup- 
ply the  full  name.  In  review,  after  a  very  full 
discussion — Held  tha,t  the  nullity  was  only 
relative  and  could  be  amended  in  the  man- 
ner allowed.  Day  &  Trial,  9  Q.  L.  R.  370, 
S.  C.  R.  1883.  ' 

185.  Plaintiff  sued  in  his  quality  of  tutor  to 
the  minor  children  issue  of  his  marriage  with 
the  late  M.  D.  Exception  to  the  form  filed  on 
the  ground  that  the  writ  and  declaration  did 
not  contain  the  nanies  and  first  names  of  the 
children,  for  whom  the  tutor  was  acting.  Ex- 
ception dismissed.  Charbonneau  &  Charbon- 
neau,  7  L.  N.  96,  S.  C.  1884. 

186.  But  where  the  action  is  by  a  married 
woman,  separate  as  to  property,  the  descrip- 
tion must  state  in  what  way  she  is  separate. 
Prosser  &  Crei-j'  ■■:-n,  7  L.   N.  104,  S.  C.  lS8i. 

VII.   DiSCONTINCANOE. 

187.  Action  on  a  promissory  note.    Plea 


that  the  plaintiff  before  instituting  the 
present  suit,  insttutod  two  actions  against 
the  defendant  for  the  same  debt  which  were 
not  returned,  and  t!  i>  plaintiff  obtained  cong4 
lUfant  in  both  of  them  with  co!<ts  amounting 
to  .«14,  which  had  not  been  paid.  Plaintiff 
demurred.  Held,  in  review,  confirming  the 
judgment  of  the  Court  of  first  instance,  that 
the  failure  to  return  a  writ  of  summons  is  not 
a  discontinuance  within  the  terms  of  Art. 
453  of  the  Code  of  Precedure  ( 1 1  which  re- 
quires that  the  costs  of  the  first  action  be 
paid  before  a  second  out-  can  be  brought. 
Hosaack  &  Faradis,  7  Q.  L.  H.  234,  S.  C.  R. 
1881. 

188.  A  party  who  has  ins(;ril>ed  in  review, 
may  fliseontinueand  withdraw  the  inscription 
in  review,  even  after  the  case  has  been 
taken  en  d£liber6,  so  loni^  as  the  judgment  haa 
not  beer  oronounced,  and  a  motion  to  that 
effect  wil  be  granted.  Br.xter  i-  Dorion,  10 
Q.  L.  R.  105,  S.  C.  R.  1884. 

VIII.  Enquetk. 

189.  Where  a  party  has  been  regularly 
foreclosed  at  enquete,  being  in  default  to  pro- 
ceed he  has  no  right  to  have  it  re-opened,  and 
on  an  inscription  in  review,  the  judgment  on 
the  merits  after  such  foreclosure,  was  held  to 
be  right.  Leclerc  <£•  Mutual  Life  Insurance 
Company,  4  L.  iN.  349,  S.  C.  R.  1881. 

190.  Where  a  r)arty  inscribes  at  enquete 
and  merits  under  Art.  317,  C.  C.  P.  he  must 
give  notice  to  the  other  party.  Guilbeault  Se 
Vadenais,  1  Q.  B  R.  228,  Q.  B.  1881. 

191.  Plaintiff  inscribed  for  enquete  as  fol- 
lows. "  We  hereby  inscribe  this  cause  on 
"  the  role  d'enquile  for  the  adduction  of  evi- 
"  dence  on  the  6th  day  of  July  next  1881. '' 
Defendant  objected  to  such  inscription  and 
moved  its  rejection  on  the  ground  that  it  was 
forcing  him  to  enquete  au  long  without  his 
consent,  notwithstanding  arts.  263, 284, 288  & 
289  C.  C.  P.,  and  the  tenor  of  recent  legisla- 
tion which  had  been  to  restrict  this  mode  of 
taking  evidence — Held  by  two  or  three  jnd- 
ges  in  the  course  of  the  same  enqufite  that 
the  inscription  was  good  and  the  judgment 
at  enquete  could  order  a  clerk  to  take  down 
the  evidence  in  the  ordinary  manner.  Gre- 
gory &  The  Canada  Improvement  Company- 
4L.N.  390,  S.C,  1881. 

192.  The  cause  was  inscribed  for  enquete 
and  merits  for  the  15th  March.  The  Court 
of  Appeal  opened  the  same  day.  The  defend- 
ant applied  to  have  it  postponed  stating  that 
the  plaintiff  could  not  force  him  to  proceed 
while  the  Court  of  Queen's  Bench  was  sitting. 
He  referr*d  to  Art.  238  C.  C.  P.  (2)  as  amend- 


[1]  A  party  who  has  effected  a  discontinuauce 
cannot  brgin  agiin  miit.-s3  im  previously  pays  the 
cost  incurred  by  the  opposite  party  upon  the  suit  or 
proceeding  discontinuecT.  453  C.  C.  P. 

[1]  The  majority  of  the  judges  in  the  districts  of 
Quebec  and  Montreal,  ortbe  jud|[e  in  each  of  the  other 
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tended  that  tho  Art.  applied  only  to  inicrip- 
tioiiH  /or  proof  uml  not  for  proof  "and  hearing 
•t  the  siiuir  Hme — Held,  that  the  Art.  vvai* 
•pphcable  to  i  'h  cases,  and  while  the  Court 
of  Queen's  Beiui,  appeal  HJ'io.  was  sitting  a 
p»rty  could  not  be  forced  to  j-roceed  either 
•t  e/jiiufite  au  long  or  at  ern\w  and  merits. 
Guarantee  Inmrance  Company  ^  Betkune. 

193.  It  is  not  competent  to  any  party  in  a 
oaiue  to  ingoribeforlho  adduction  of  evidence 
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»t  length  without  tho  consent  of  all  the  par- 
ties. Exchunye  Bank  &  Craig.  7  L.  N.  390. 
A  M.  L.  R,  1  y.  B.  39,  &  2H,  L  C.  J.  1 18,  1884. 

194.  Hevision  of  objections   at The   en- 

qu6te  in  an  action  under  a  fire  policy  was 
taken  by  comiuissionor,  and  objections  to  the 
ruling  of  two  commissioners  were  made,  but 
no  proceedings  taken  on  the  objections. 
— Held,  on  a  motion  at  tho  hearing  on  the 
merits,  that  the  delibere  be  discharged  and 
the  enquc'te  re-opened  |  that  the  application 
was  too  late  and  judgment  for  plaintifl.  Le- 
elerc  cfc  Mutual  Fire  luaurance  Company  of 
Joliette.  4  L.  N.  221,  S.  C,  1881.  ^  ^ 

IX.   EXOEPTIONS. 


195.  Declinatory.— k  declinatory  excep- 
tion will  not  lie  on  the  ground  that  the  de- 
fendant was  only  in  the  jurisdiction  for  the 
purpose  of  giving  evidence  when  !i^  was  ser- 
ved with  summons  and  was  brouLi..  there  bv 
subpoena.  Brnneau  &  McCaffreu.  7.  Q  L  R 
364,Q.  B.,  1881.  *^    ^    '-W-UK., 

J96.  Declinatoi-y  exception  on  the  ground 
that  the  contract  of  hiring,  alleged  between 
tbe  parties,  was  not  made  in  this  Province 
but  in  the  province  of  Ontario,  and  that  the 
service  which  was  a  personal  service  in  Mont- 
real, did  not  bring  the  defendant  before  the 
court  so  as  to  give  it  jurisdiction Held,  dis- 
tinguishing the  case  from  Gossetd-  Bobin.(\) 
that  the  action  was  a  personal  one  and  the 
peiwnal  service  in  xMontreal  gave  jurisdiction. 
Lajrance  &  Jackson.  4  L.  N.,  60,  S.  C.  1881 

197.  Delays  to  ^ie.— Motion  to  reject  ex- 
ception to  the  form.  Action  returned  28th 
K.  ■^"^'i^'-  Exception  filed  6th  S  .ntember 
the  5th  being  Sunday.  Defendant  i.ietended 
that  under  Art.  463  (2)  the  return  in  vaca- 
tion 18  to  be  deemed  made  only  on  tho  1st 


September,  that  the  four  du«  s  to  file  prelimi 
nary  plea  begun  to  run  only  on  the  lecond 
and  that  the  .Ith,  being  8ui..lay,  Monday  the 
8th,  was  the  fourth  day.  Held  that  ^he  Ist 
September  was  the  next  day  after  the  9th 
July,  only  in  reckoning  delays  in  matters  of 
pleading  and  trial,  that  tho  day  of  the  return 
to  which,  Art.  1U7  (I)  applies  was  the  28lh 
of  August,  and  that  the  last  day  of  delay  to 
file  preliminary  plea  was  the  4th  September. 
Beauaoleil  d-  Meihot.  7  Q.  L.  R  2o7.  C.  C, 

198.  An  action  for  the  recovery,  from  de 
fondant,  of  !|;i4()0  penalties  alleged  to  have 
been  incurred  by  the  defendant,  lor  tho  otfen 
80  of  bribery  during  an  election  was  i.durned 
on  tho  9th  of  March,  and  on  th  14th.  -i- 1  ».id- 
unt  hied  dilatory  exception.  Ti..  .„un- 
tiff  demurred  as  a  day  too  late.  Hdd  that 
as  tfie  13th  was  Sunday  and  therefore  a  non 
juridical  day,  that  the  exception  was  properlv 
^if^V^%[^^^^  -^"y"'  '^'  ^"ff"^"^-  -5  L.  C.  J. 

100,  o,  Cj   lool. 

199.  Dilatory.— Tho  merits  of  a  dilatory 
exception  cannot  be  decided  on  motion  con 
taming  the  denial  v  Ith  the  grounds  of  the 
exception.  Bank  of  British  North  America 
<t  Whelan.  12  R.  L.  626,  S.  C,  1884. 

To  THE  FORM, 


districts,  from  time  to  time,  may,  by  a  rule  of  prac- 
tice,  promulgated  in  -.peu  court,  set  apart  such  Ls, 
m  or  out  of  f^rm,  .-s  may  be  deemed  conveuieut 
■.  pr-Jceedui-  to  proof  lu  the  district  of  Quebec 
-  M  .:  ;eal,  i-n.  less  then  six  days  in  eacli  month 
vi'.  ,<;  ut  a  p ,  •  lor  such  proof  out  of  term, 
ti   .     ?  .  •"■ii,.  Cap,  6  Sec.  8.  '  Plaintiff  con- 


;'!' 


Dig,  63,  396. 


be-the  next  day  alter  Uie  nlntfdaT'fjJ^^TnT 
fh^^'°  a  cause  can  be  obliged  to  procecdVetween 


200.  A  writ  of  mandamus  was  excepted  *o 
tor  not  being  signed  and  for  not  having  been 
made  returnable  on  the  same  day  as  that  di- 
rected by  the  judge  on  tho  application.  Ex- 
ceptwn  held  good.  Audy  &  Les  Commissai- 
res  d'Ecole,  d-c.  8  Q.  L.  R.  340,  S.  C  ,  18y2 
_  201.  The  truth  of  a  baiUifTs  return  of  ser- 
vice of  summons  can  be  attacked  by  excep- 
tion to  the  form  notwithstanding  Arts.  79  & 
159  C.  C.  P.  Standard  Fire  Insurance  Com- 
^'^TL  '^Bo^l^y-    i27  L.  C.  J.  193,  Q.  B.,  1883. 

202.  Action  on  deed  of  sale.  Exception  on 
the  ground  that  the  name  of  defendant  was 
not  correct,  although  the  name  in  the  deed 
sued  on  and  be-ause  the  stamps  on  the  writ 
were  not  car  .d.  i^xc-ption  dismissed  on 
in7   «*T°,1';  '''"'^^'*''  ^<^ineauld,*   L  N. 

203.  Wh^  ■  \d:  .  3  return  the  defend- 
ant hied  ail  exception  to  the  foim  and  the 
plaintifi  demurred  on  the  ground  that  the 
return  of  a  bailiff  could  only  be  contested  by 
improbation  or  motion,  the  demurrer  was  dis- 
missed and  the  answer  held  good.  Hoicley  & 
btandard  Insurance  Company.  6  L.  N.  359 
Q.  B.;  1883. 

204.  Irregularities  which  involve  the  nullity 
ot  the  proceedings  only  are  susceptible  of 
baing  attacked  by  exception  lo  the  form,  and 
the  rules  of  practice  require  only  a  summary 


[2 J  Ail  declinator)-  and  dilatory  exceptions  and 
exceptions  to  the  form  which  the  aefenduit  intendj 
to  plead  must  be  hied  within  four  days  from  the  re- 
iai"  i  128Vl07  a'c^p;"  ^^"""^  mentioned  in  art. 


697 


PROCEDUEB. 


PROCEDURE 


5)8 


■tntement  of  the  demAiii,  and  the  jilHiiitit}', 
who  gets  up  Bnobligatioi\  v  a  company  n  not 
bound  to  indicate  tht!  name  of  the  ageut 
with  whom  tiio  contract  was  iiiadf^'  Oeorye 
&  Canadian  I'acific  Railway,  12  If  L.  6li7, 
8.  C.  1884. 

X.  ExiiiaiTs. 

205.  The  defondant  being  sued  for  the 
price  of  real  cHtate,  rei'uHcd  to  pay  on  the 
ground  that  Uie  property  sold  was  Hulyect  to 
a  servitutlo  created  by  an  authentic  deed  re- 
cited in  th(!  defendant's  exception,  but  of 
which  a  copy  was  not  produced  with  the  de- 
fendant's pleas.  At  the  enqu^te,  the  defen- 
dant attempted  to  prove  that  the  deed  in 
question  was  destroyed  by  the  burning  of  tlie 
Court  House.  Plaintiff  objected  to  proof  be- 
ing made  of  the  ilestruction  of  the  deed,  on 
the  ground  that  it  wast  recited  in  the  defend- 
ant's pleadings  as  a  deed  still  in  existence 
and  that  the  plaintiff  in  consequence  was 
wholly  unprepared  to  meet  evidence  such  us 
that  offered.  Held  that  where  a  plaintiff 
fails  to  Hie  with  his  declaration  the  exhibits 
alleged  in  support  of  his  demand  he  may  do  so 
afterwards  and  so  long  as  the  position  of  the 
parties  remains  unchanged  without  leave 
of  the  Court  and  provided  notice  be  given  to 
the  opposite  party.  Btiasiire  tt  Oahoury,  7 
Q.  L.  K.  51,  S.  C.  1881. 

206.  But  if  the  exhibits  that  ought  to  have 
been  filed  with  any  pleadin,;|  subsequent  to 
the  declaration  are  not  so  filed,  they  cannot 
afterwards  be  filed  without  the  consent  of  the 
opposite  party  or  leave  of  the  Court.     lb. 

207  If  an  instrument  recited  in  a  plealing 
was  lost  or  destroyed  before  the  date  of  such 
pleading  such  destruction  or  loss  ought  to  be 
alleged.    Ih. 

208.  According  to  the  30tb  Rule  of  Prac- 
tice of  the  Superior  Court,  when  the  plaintiff 
does  not  produce  his  exhibits  with  the  decla- 
ration he  cannot  afterwards  produce  them 
without  giving  notice  to  the  defendant,  and 
cannot  be  foreclosed  from  pleading  before 
thf  production  of  the  exhibits.  Quilbault  & 
Vadenais,  1  Q.  B.  R.  228,  Q.  B.,  1881. 

209.  Where  a  marriage  license  was  not 
filed  at  the  proper  time  by  the  clergyman 
sued  in  damages,  and  was  afterwards  irregu- 
larly produced  at  enquete,  the  Court  should 
not  have  excluded  the  exhibit  altogether,  but 
should  have  allowed  the  party  an  opportuni- 
ty to  file  it,  after  due  notice,  on  payment  of 
costs.  Couture  d-  Foster,  5  L.  N.  302,  Q.  B., 
1882. 

'JlO.  In  (in  action  on  an  insurance  premium 
note,  the  defendant  moved  that  before  being 
obliged  to  plead  the  Company,  (plaintiff)  be 
called  upon  to  produce  and  file  extracts  or 
copies  of  the  formalitio-  observed  in  calling 
the  meetings  al  wuicii  such  resoiutious  were 
passed,  the  losses  incurred  by  the  plaintiff 
during  the  same  period ;  extracts  or  copies 
of  notices  sent  to  defendant  informing  him  of 
the  different  assessments.    Motion  granted. 


Canada  Mutual  Fire   tnniiranct  Company  S 
Baslien;  Beaver  Mutual  Fitr  Inauranee  S  Lt- 

yaul':  «  1-  N.  150,  S.  C.  I8H3. 

.XI    Faits  bt  a  hticlu. 

Art,  221  of  the  iftid  Code  is  niponled  and  rppl»c*i) 
by  the  following : 

"221.  Till  jiurtieH  may  1h' examini'il  upon  articu- 
lated fai'ts,  pertinent  to  tK,e  is»u(i,  and  as  witnewes, 
OS  soon  an  tlic  picas  ain  ti  ,d,  Upon  the  facts  in  issue 
u  then  joined.       Q.  4ii  Vict.  Cap.  20,  sec.  R. 

211.  After  a  case  is  takon  en  dilibtri  the 
Court  may  coinuiit  a  party  in  default  to 
answer  interrogatories  en  fails  et  articltt 
which  have  been  submitted  to  him.  JoneM  ie 
Gwin,  12  R.  L.  599,  Q.  B.,  I8()6. 

212.  The  Superior  Court  at  Three  Rivers,  by 
its  judgment  which  wan  confirmed  in  appeal, 
condeam»d  the  appellant  to  pay  to  the  rcx- 
l)ondant  the  sum  )f  |H09»J.M9  for  the  balancf 
due  on  the  prici  and  value  of  railway  ties, 
made  and  deliveri  I  to  thf  at)pellant,  in  ac- 
cordance with  a  <:■  .itract  signed  by  his  bro- 
ther and  the  resp.  adimt.  In  answer  to  cer- 
tain interro^jiitont't-  'vhich  referred  to  all  the 
matters  in  issue  bet  '.een  the  parties,  the  ap- 
pellant answered  eit  er  "  I  do  not  know"  or 
"  I  have  no  personal  i^nowledge."  Held  that 
such  answers  are  rtot  ■  Uegorical,  explicit  and 
precise  as  required  by  Arts.  228  it  229  C.  C. 
P.,  and  that  the  facta  ii  mentioned  in  these  in- 
terrogatories must  be  t*  ken  pro  confessis  and 
proved  the  plaintiffs  case.  McOreeey  d 
raille  4L.N.  95,  -Su.  (  t.,  1881. 

213.  Where  an  order  or  fails  et  articles 
on  the  defendant  had  be  n  suspended  at  her 
request,  and  the  plaintitl  subsequently  made 
a  motion  that  a  day  be  I  ^ed  for  her  to  ans- 
wer. Held,  that  the  moti  m  should  have  been 
served  upon  her  and  not  ipon  the  attorney. 
Chevrier  &  Vachon,  4  L.  .     108,  S.  C,  1881. 

214.  Where  a  party  is  immoned  to  ans- 
wer interrogatories  an^  L  -  not  demanded 
his  expenses  at  thf   time    f  the  service,  he 


I  i 


may,  nevertheless,  on  the  d 
to  appear,  demand  that  h. 
answering.    McGee  d-  Veni, 
S.  C,  1882. 


y  on  which  he  is 
be  paid  before 
,   12  R.  L.  108, 


XII.  Fiat. 

215.  Where  neither  the  fii't  for  a  writ  of 
execution  de  bonis,  nor  the  entry  book  con- 
tained the  day  of  return.  //>W,  no  ground 
of  opposition  by  defendant.  DeBellefeuille 
<fc  Pollock,  25  L.  C.  .J.  104,  S.  C    1881. 

XIII.  Incidental  Demand. 

216.  Where  an  action  in  eject.nent  and  for 
damages,  &c.,  was  followed  by  an  incidental 

nand  which  omitted  to  ask  for  ejectment, 
the  principal  demand  was  dismissed  on 
a  >echnicaitiiy.  Held,  that  the  incidental 
demand  was  sufficiently  connected  with  the 
principal  demand  to  carry  a  judgment  in 
ejectment.  Donaldson  <t-  Charles,  4  L.  N. 
35,  Q.  B.,  1880. 
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«v^iL)^-^®^t'  "^^"'"8  *  contestation  of  a  sai- 

pjamtitf  made  an  incidental  demand,  bksed 
on  rent  accrued  in  the  hands  of  the S. 
sem  smce  the  issue  of  the  ^ai^e-arrgrwhich 
incidental  demand  ^vas  served  on  the  £r, 
«ataj,  but  not  on  the  defendant.  Held  that 
S^^'^?^r*  ^'^  '^l^*'  interested  in  he 
e    ed'Sh^r""''  "".^  l^""''^  have  been 

218.  Service  of  an  incidental  cross  dpmnnri 
suffident"°T^^  °'  '""I  Princi;ar;iattflt' 


XIV.    IXSCRIPTION. 

219.  Where  a  defendant  has  aoDeared  in  a 
cmuse,  and  been  foreclosed  frorXdin«  i? 
sno  necessary  for  the  plaintiff  to  give  nK 
to  the  defendant  or  his  attorney,  of  an    ns 

caus?bTlr*'-f  f  ^^  ^''  agreed  thatSe 
H  sUielrH  nn-'^'^^'"'*^"*'  ^'^''^"^^  li«  >vas  not 

an^LSL^r;tdr^Xr;s 

n  a  case  of  prohibition  the  parties  neglected 

lion,    ifeirf,  that  there  was  no  need  of  anv 
inscription,   that  the  proceeding  were  sum 
rnary,and   therefore  it  was  prls3d  tlSt 
the  parties  were  present  fK.m  day  1^  day  tm 

granted.  Kerr  <b  Peltier,  4  L.  N.  100,  q!^B., 
hJ!^"*^",'"L.^''"P*^°°  '^  Review  which  had 

nloitfiff  ■  *"  ^f '*^°  °"  *  promissory  note,  the 
plaintiff  inscribed  for  proof  and  hearing  at 
the  same  time,  but  when  it  was  cauld  the 

for  insufficient  delay.    The  plaintiff  there- 


ohllL^'r.l'i  *P^  ^'"°"  -*'°"°''«'i  "PO"  a  bUl  of  ex. 
ffiem"«^»^,l^t°tif  1  t^.-^PP^"  orto  plJad. 
SVlf  S&t?  ^^^  ^^  ^^ 
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tT"Ji!?«"''!'*.*''^  •=*'«  *'°''  P«w*'  only  «id  on 
the  day  fixed  took  default  against  the  d^ 
fendants  and  inscribed  the  cafe  for  hearing 
Defendants  moved  to  have  the  second  inf 
cription  set  aside  on  the  ground  that  th« 

ifnTat'^tt '''"  r"'"'^!l  lor^roofaSd  W 

h!.!    ^,  ^T^  time,  and  the  plaintiff  having 

thereby  declared  his  option,  he  coud  no3 

cribe  otherwise.    The  mot  on  was  rejected 

and  judgment  rendered  on  the  merHs     ?„ 

?:r'''  ^*'^''''^*  '^^  motion  shTuShaS 

Ea,1  Y!?''*''!^  ^i'^''^^'^  ^^'-  first  inscription 

had  been  set  aside  it  remained  valid  as  an 

option  under  243   C.  C.  P.,  and  judgment 

reversed.    Delaney  &  St.  LawrenT^aJ; 

^^mUon  Co.,  8  Q.  L.  E.  92,  SCR.,  188^ 

be!n  Zh'^^  ''°  inscription  for««g„g/eh^ 

out  ?hf  ^f '  '^^  ■^^"'1''  '^"'^S  't  -cannot,  with^ 

out  the  permission  of  the  Court,  withdraw  it 

andfil     m  inscription  for  proof  and  hearing 

|aAl^,\^ri'882''"^^"''^''^^''"'^'' 

'abS^v^i^^tats^ixs^ 

vacation,  the  notice  of  inscription  for  proo" 
and  hearing  on  the  merits  must  be  S 
three  days  at  least  before  hand,  even  where 
such  notice  is  given  during  term.  NeUan 
&  Demers,  9  Q.  L.  R.  277,  CO.,  1^83. 

-ib.  Dans  une  cause  ou  une  defense  an 
fonas  en  droit  est  produite,  I'inscription  pour 
enquete  et  audition  en  meme  temps  ne  ?eut 

ZZ^l'''"'''^  t''\  I''''  «"  "^"dition  et  ad 
judication  sur  telle  defense  au  fonds  en  droit 
bienquel'une  des  parties  ait  declailqu'dle 
entend  que  la  cause  soit  inscrite  en  meme 

" -^  r^^T'  ^-  ^-  ^-  ^-  222,  S.  C,  1883. 
—1.1  he  hearmg  on  a  writ  of  certiorari 

T,  ^^it^  f  ;r  inseriptio  rap: 

4- 12 r:l. 9^, s: a, ^88^3.'  ''''"'"'•^^''- * 

.  228.  Le  II  fevrier  1883,  le  defendeur  a  fait 
signifier  au  demandeur  I'inscription  !K?^ 
"Nous  inscrivons  la  presents'^ cause  sur  le 
deur  rfnf"'^^'^'  pourl'enquetedu  deman 
deur,  pour  jeudi  le  quatorzieme  jour  de 
fevrier  courant."  Motion  de  la  part  du  de 
mandeur  se  Usant  comme  suit :  ''  Attendu 
crin  fon f  "J^"  "'"  P^.«  --<»npagn6  son  in" 
nnf  1  ^-1  -^^^"^  '■^'^"'^  Pai-  la  loi,  attendu 
que  e  delai  entre  la  signication  de  la  dit« 
mscnption   et  le  jour  fix6  pour    rEnqusfe 

I  on^c'lut^'e^^'-^'f-  ""■  ^-  ""■'  «°"*  -LffisSs! 
struck  'n  ^■°''°'J  g/^'itedand  inscription 
1884       ^'"'''°'''^'  <*  Lesaard.  7  L.N.69,S.  C. 

DlSifJ^t/^-"'*'^-''^  *^^  defendants  on  the 
plaintiffs,  of  inscriptions  upon  the  snecial 
roll  for  proof  and  final  hearing  at  the  S 
time,  though  not  immediately  filed  in^| 

H)  If  the  opposite  party  has  not  ah«ady  acDeared 

and  filed  an  arniHa'ai''-  in  ♦>"■ i:-,--*  ^P^^rea 

may  do  so,  immediately"aft"er'the' w'rit'ii'  Srh 
returned  ;   ai)d  thefore  the  case  may  be  insoriffin 
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p  proof  only  and  on 
It  against  the  de- 
e  case  for  hearing. 
^e  the  second  ins- 
3  ground  that  the 
or  proof  and  hear- 
he  plaintiff  havipg 
h  he  coud  not  ins- 
tion  was  rejected 
ti  the  merits.    In 
tion  should  have 
lie  first  inscription 
ained  valid  as  an 
'.,  and  judgment 
Lawrence  S learn 
92,S.  C.  R,  1882. 
in  for  enquSie  has 
g  it  cannot,  with- 
lourt,  withdraw  it 
roof  and  hearing 
t  &  Laplante,  8 

!ourt  non-appeal- 
been  returned  in 
ription  for  proof 
I  must  be  given 
and,  even  where 

term.      Neilan 
1, 1883. 

une  defense  au 
inscription  pour 
3  temps  ne  pent 
I  audition  et  ad- 
u  fonds  en  droit, 
t  declare  qu'elle 
iscrite  en  meme 
on  finale.  Bou- 
!,  S.  C,  1883. 
it  of  certiorari 
ription,  accord- 

Bonbardier  & 

lefendeur  a  fait 
iption  suivante. 
B  cause  sur  le 
;Ste  du  deman- 
leme  jour  de 
la  part  du  de- 
lit :  "  Attendu 
ipagn6  son  ins- 
la  loi,  attendu 
ion  de  la  dite 
3ur  I'Enqugte 
It  insuffisants, 
nd  inscription 
^L.N.69,S.  C. 

ndants  on  the 

1  the    special 

;  at  the  same 

filed  in  the 


[ready  appeared 
Imsry  lorm,  ha 
rit  is  regularly 
be  inaorioed  on 
n  the  ordinaiy 


OBuas,  la  such  an  option  of  that  mode  of  trial, 
that  the  plaintiffs  could  not  inscribe  this 
cause  on  the  roll  of  enquete.  The  Merchan is 
Bank  of  Canada  &  Charleson  et  al.  10  Q.  L.  R 
48,  S.  C.  1884. 
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For  proof  and  hearing. 
cnbea  for  proof 


.       -. ,,.  -All  contested  cases  in s- 

■  o  ^P"""*  *"'^^"''l"S''""K>  either  in  the  Super- 
k''*  •  J  •'  °V"  '^^  Circuit  Court,  appealable,  shall 
f>*  'j;^"  "»  the  presence  and  under  the  direction  of 
tne  tourt,  and  evidence  in  all  such  cases  shall  be 
taken  by  official  stenographers  who  shall  be  ap- 
pointed by  the  Councils  of  Sections  of  the  Bar,  upon 
tne  report  of  a  Committee  of  examiners  appointed  bv 
such  Council  The  Councils  of  Sections  shall  have 
power  to  bx  the  number  and  remuneration  of  such 
stenographers.  The  official  stenographere  shall  be 
offlcere  of  the  Court  and  shall  be  paid  from  a  fund 
provided  by  means  of  fees,  to  be  exacted  from  the 
parties  produciug  the  evidence.  The  amount  of  such 
tees  shall  be  determined  by  each  section,  so  as  to 
provide  the  amount  strictly  required  to  pay  such 
fees.  This  fund,  so  created,  shall  be  the  property  of 
the  sections,  to  which  it  appertains.  The  stenogra- 
phers shall  himish  the  Prothonotary  or  clerk  of  the 
Court  with  an  least  ten  copies  from  a  Remington 
type  wnter,  which  copies  shall  be  preserved  for  use 
in  appeal.  Q.  46  Vict.  Cap.  26  Sec.  2. 

XV.  In  term. 

230.  On  a  question  whether  the  Court 
could  proceed  to  the  hearing  of  a  demurrer 
out  of  term  under  4f<  Vic,  Cap.  26,  Sec.  1.  Held 
that  the  47  Vic,  Cap  8,  has  not  repealed  46 
Vic,  Cap.  26,  Sec.  1 ,  so  as  to  deprive  the  Super- 
ior Court  of  the  right  of  hearing  and  dispo- 
sing of  proceedings  incidental  to  the  hearing 
and  trial  of  cases  on  any  juridical  day.  Leo- 
nard (k  Rolfe.  7  L.  N.  301,  S.  C.  1884. 

XVI.  Interrogatories  sur  paits  et  articles. 

231.  The  answer  of  a  party  to  interrogato- 
ries sur  fails  et  articles  may  be  divided  when 
they  are  in  consistent  and  contradictory  and 
also  where  the  statement  under  oath  does 
not  agree  with  the  pleading.  Montpetit  <fc 
Peladeau.  4  L.  N.  146.  S.  C,  1881. 

232.  And  where  the  aveu  of  the  plaintiff  is 
required  only  as  a  commencement  de  preuve 
par  icrit,  it  may  be  divided  so  as  to  allow  of 
parole  evidence  of  an  amount  geater  than 
that  admitted  and  of  other  amounts  alleged 
to  be  repaid  in  part.  Morin  &  Fournier,  10 
230  Q.  L.  R.  129,  S.  C.  R.  1884. 

233.  And  when  the  aveu  is  coupled  with  a 
plea  of  compensation  merely  it  may  be  divided, 
jjut  when  with  a  plea  of  payment  merely  it  is 
indivisible.  Marmen  <fc  Marmm,  10  Q.  L  R. 
32,  L.  C-  1884.  .       vt      .     . 

234.  But  an  admission  by  a  defendant  under 
oath,  that  he  received  a  voluntary  deposit 
but  had  delivered  it  as  requested,  cannot  be 
divided,  and  verbal  evidence  is  not  admis- 
sible to  contradict  the  accessory  statement 

nr    rIplivArv    in     a    t\aaA  htU^ma    •%-~^.«f    ^c    ^\- - 
--    — --■ — J     —    c    — — t-   ,.1...,.^    ^'FUT^i     \ji    tne 

deposit  could  not  be  made  by   witnesses. 
Dubuque  3c  Dubuque,  7  L.  N.  32, 8.  C.  R.  1883. 

235.  And  in  a  dispute  concerning  the  exist- 
ence of  a  partnership — TTeW.following  Fulton 


kMcNamee  (II.  Dig.  307-14.1)  thattheaeewof 
the  defendant  was  indivisible,  and  did  not 
constitute  a  commencement  of  proof,  in  writ- 
ing and  therefore  verbal  evidence  of  the  part 
nership  was  inadmissible.  Pratt  &  Beraer. 
7  L.  N.  235  &  28  L.  C.  J.  192,  Q.  B.  1884. 

XVII.   .lUDIOIAI,  OATH. 

236.  Action  for  $243.32,  goods  sold  and 
delivered.  Plea  confession  of  judgment  for 
*.225,  and  judgment  according  to  plea.  Plain- 
tiff inscribed  in  Review,  and  the  Court  of 
Review  tendered  the  serment  suppetoire  to 
him  upon  his  declaration  that  the  whole 
amount  was  due,  rendered  judgment  for  the 

amount  asked  for  with  full  costs Held  that 

the  serment  suppetoire  was  wrongly  deferred 
and  the  judgment  of  first  Court  restored  with 
cost.s  against  plaintiff.  Dalij  dk  Chevrier,  4 
L.  N.  82,  &  1  Q.  B,  R.  293,  Q.  B.  1882. 

XVIII.  Motions. 

237.  (Jn  application  for  leave  to  appeal 
from  an  interlocutory  judgment  dismissing 
a  demurrer  and  special  plea.—Zfe^d  that  pleas 
to  the  merits  could  not  be  tested  on  motion. 
Low  &  Montreal  Telegraph  Co.,  4  L.  N.  381 
Q.  B.  1881.  If    ^  >  o^i, 

238.  A  notice  of  motion  given  on  the  11th, 
for  the  12th,  is  insuflScient,  but  if  the  motion 
IS  continued  to  another  day,  it  will  be  suffi- 
cient. Banqne  d'Hochelaga  d:  Masson,  7  L. 
N.  359,  &  M.  L.  R.  1,  S.  C.  62,  1884. 

XIX.  Notice. 

239.  Of  action — Where  the  presiding  offi- 
cer of  a  municipal  election  had  refused  to 
grant  a  poll  so  that  there  was  no  election, 

and  action  of  damagos  was  brought Held, 

on  authority  of  Pacaud  &  Quesnel  II),  that  as 
he  had  acted  in  bad  faith,  he  was  not  entitled 
to  a  month's  notice  of  action.  Bernatchez  d- 
Hamond,  7  Q.  L.  R.  25,  C.  C.  1882. 

240.  The  defendant,  a  special  constable,  on 
duty  at  the  Hochelaga  station  of  the  Canadian 
Pacific  Railway,  to  an  action  of  damages  for 
false  arrest,  pleaded  to  the  merits  that  he 
was  a  public  officer  and  had  not  received 
notice  of  action  under  22  C.  C.  P.,  and  asked 

for  the  dismissal  of  the  action  with  costs 

Held  to  be  a  public  officer  and  action  dis- 
missed with  costs,  sauf  d  se  pourvoir.  Le 
gault  &  Lee,  26  L.  C.  J.  28,  S.  C.  1881. 

241.  But  held  that  the  want  of  notice 
should  have  been  by  preliminary  exception, 
instead  of  merits.  lb . 

242.  Municipal  corporations  are  not  a  public 
officer,  under  Art.  22  C.  C.  P.  (1)  and  are  not 


a^  I  niff.  1070.1224 


\Wf' 


(1)  No  public  officer  or  other  person  fulfiUing  any 
public  duty  or  fimction,  can  be  sued  for  damages  by 
reason  of  any  action  done  by  him  in  the  exercise  of 
his  functions,  nor  can  any  verdict  or  judgment  be 
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fJ^^rZl^^t'Zl';:',^^?^^^^^^^^^^ 


1881. 

243.  In  action  against  a  registrar,  held  to 
be  a  public  officer  and  entitled  to  notice  of 
action,  and  the  return  of  such  notice  not 
having  been  regularly  signed  would,  in  itself, 

Q.  L.  R.  323,  S.  C.  R.  IS82. 

244.  In  an  action  against  a  church  constable 
tor  interfering  with  a  person  in  church  and 
compelling  him  to  kiieol._^e/rf  that  he  was 
a  public  officer  and  entitled  to  a  month's 
V  o7fi  ''l^'o^Tn  f^^^''^"J  <*  Brisebois,  6  L. 
1883  I -5,  &  12  R.  L.  424,  C.  C. 

on?'*^"  ^^^®  °^  ^'''*'"  •*■  Beavdry  (11  Dig.  623- 
25,  Su!'a!'T8'83'"  '""'"''°"'  ^'°"''  (^)-  t^  ^-  N. 
246.  Where  goods  are  seized  by  the  Customs 
authorities  and  the  owner  wishes  to  claim 
them,  notice  m  writing  of  claim  must  be  given 
withm  one  month  from  the  day  of  seizure 
under  Sec.  Ill  of  the  Customs'  Act,  40  Vict! 
S  C  1883  "'■*"''''  "^^  ^y«'*'  6  L.  N.  346, 

.  247.    Of  petition — A   motion   or  petition 
given  on  Saturday,  to  be  presented  on  Mon- 

342,  C.ShsT*'     '^''■^^'"  '^'  ^^'"'"'^  "   "•  ^ 


XXI .  Place  of  action  . 

251.  A  defendant  cannot  be  joined  in  a 
suit,  in  order  to  bring  the  suit  into  a  district 
where  it  would  not  otherwise  lie  and  there- 
tore  where  an  endorser  who  was  discharged 
lor  want  of  notice  of  protest  was  joined  for  this 
purpose,  the  action  was  dismissed  ou  declina- 
tory exception.     Baxter  &  Martin,  7  L.  X.  7s. 

3.  (-'.   Ioo4. 

XXII.  Reprise  d'instanck. 

252.  VVhere  a  party  summons  executors  en 
reprise  d  instance,  and  files  the  will  appoint- 

ini?  them  aa  oii^.V.    V.n   ;,.    . 1    -LI-    _  .  .  ^'^ 


jv, ,  (.1,        — --x,  «..^  ..loo  uuo  will  appoint- 

ng  them  as  such,  he  is  not  obliged  to  prove 
that  they  have  accepted  the  position  if  they 
have  only  pleaded  a  defense  en /at7  without 
specially  denying  that  they  have  accepted 
Price  &  Hall,  ]  Q.  B.  R.  233,  1881 . 

2o3.  And  where  such  executors  have -.|  ■  ted 
a  defense  en  fait  that  there  i.-,  already  a 
aemande  en  reprise  d'instance  unnon  tested 
tbey  cannot  avail  themselves  ot  suoh  irretru- 
larity.  lb,  ° 

254.  A  reprise  dHnstance  may  be  made  by 
motion  as  well  as  by  petition.  Banque  d!Ho- 
cfielaga  &  Masson,  7  L.N.  359,  S.C.  1883 

255.  Where  a  person,  who  is  winding  up  a 
partnei'ship  re.»igns,  the  liquidator  who  has 
been  named  in  his  place,  must  take  up  the 
reprise  ^instance  in  cases  which  the  first  may 

'lIT^TtsL.  a  tir ''''''  ^  ^--' 

XXIII.   Rktuen. 


XX.  Petition. 

248.  Where  the  City  of  Montreal,  proceed- 
mg  to  the  sale  of  land  for  arrears  of  assess- 
ments,  the  ownership  of  which  they  declared 
was  unknown  under  Art.  900  of  the  C  C  P 
'I',  presented  their  petition  in  Chambers 
nstead  of  the  Court.-^e/dnuU.  City  of  Mon- 
treat  &  Loignon,  4  L.  N.  386,  S.  C.  188J. 

249.  A  proceeding  to  remove  a  tutor  for 
misconduct  in  office,  should  be  by  writ  in  the 
ordinary  mannei^  and  not  by  petition.  Daoust 
&  Lebanfl  L.  N.  69,  S.  C.  1884. 

250.  And  also  a  proceedins  bv  a  fatlipv  fn .     c^-,    .„ 
.see  his  child,  after  a  judgment  of  separation     •      '  V  ^^^^  ^'""^^  °^  *  ''^^''^''^  '•e*"™  of  ser 

,1     S        c  01  separation  vice  of  summons  may  be  contested  by  excep- 
— tion  d  la  forme,  the  conclusions  of  which 


2yb.  An  affidavit  produced  with  a  motion  is 
ot  no  value  to  contradict  the  return  of  the 
baihfr,  asto  the  service  of  the  writ  of  sum- 
mons. Baxter  &  Bruneau,  12  R.  L.  544,  S.  C. 

257.  The  truth  of  a  bailiff's  return  of  ser- 


fendered  against  him,  unless  notice  of  such  suit  has 
been  given  him  at  least  one  month  before  the?ssuing 
of  the  suit  of  summons.  Such  notice  muse  be  in  writ? 
h/Lili!l"'*  "P^P.'^y  ^^^  «^°"nds  of  the  action,  m"  t 
be  served  upon  him  personally,  or  at  his  domicile 
and  must  state  the  name  and  r^sidencerf  theTa  nl 
titt  s  attorney  or  agent.  22  C.  C.  P.  ^ 

i}}}?  ^*  '■^  indebted  to  a  controversy  between  the 
legal  Xews  and  some  of  the  Ontario  journals  arising 
de clL^'fo'i^'^hi''^  of  Juge  Gwynne  ii  rei^ering  h? 
ment  nfXl  «  ^  oi'ly  Mlice  we  have  of  the  ftidg- 
ment  of  the  Supreme  Court  in  this  important  caj. 

ble  ii  nnknnwn*  "'''''' °{^?  hypothecated  immovea- 
tl^nn,.;*  1      *"  "'  "'"'"tn"'-  the  creditor  to  whom 

t^S"  »(fT"«  ^-  the'saT'of  °s'^  *h° 


pray  for  permission   to  contest.     Howlev  d- 
standard  Ins.  Co.,  6  L.  N.  359,  Q.  B.,  1883; 

258.  A  MTit  of  summons  may  be  validly 
returned  after  four  o'clock  in  the  afternoon 
provided  the  office  of  the  clerk  be  open' 
Regina  d;  Garon,  9  Q.  L.  R.  208,  S.  C,  1883. 

XXIV.  Service. 

259.  In  an  action  for  separation  for  bed  and 
board,  accompanied  by  a  saisie-gagerie  con 
servaioire,  it  is  not  necessay  to  serve  the  de- 
claration at  the  same  tiine  as  the  writ 
but  It  may  be  served  three  days  after,  at  the 

n  r'l"m7s.cXi8^2"''^^  '  '''''''''''''' 

^  260.  Of  Banks  and  other  Corporations— 
•  ervice  of  summons  on  a  bank  or  other  joint 
stock  company  should  be  made  at  its  chief 
place  of  business.  Baxter  d;  Union  Bank  of 
Lower  Canada,  7  L.  N.  61,  S.  C,  1884 
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261.  Of  Certiorari — Where  or.e  of  two 
commissioners,  on  whom  a  writ  of  certiorari 
was  served  was  the  wrong  commissioner  and 
the  one  who  should  have  been  served  received 
no  notice,  certiorari  quashed  on  motion. 
Belisle  Exp.,  4  L.  N.  o91,  C.  C.  1881. 

262.  Of  Corporationn — A  service  at  the 
office  and  place  of  businc  ss  of  a  corporation 
is  a  personal  service  within  the  rule  requiring 
a  personal  service  on  a  iiets-saisi.  Beaubien 
Jc  Forgue,  12  R.  L.  .331,  S.  C,  1883. 

263.  Of  incidental  demand— kn  incidental 
demand  was  made  under  the  following  cir- 
cumstances. Immediately  at  the  conclusion 
of  the  plea,  the  defendant  opened  the  inci- 
dental demand.  "  And  the  said  defendant 
hereby  constituting  herself  incidental  plain- 
tiff complains  of  plaintiff's,  now  incidental 

defendants,"  and  declares Held,  that  ser 

vice  of  such  incidental  demand  on  the  attor- 
ney of  the  princmal  plaintiff  was  sufficient. 
PiHsonnault  &  DeGasp€,  6  L.  N.  160,  S.  C, 
I  o83. 

264.  Return  o/._Where  in  a  qui  tarn  action, 
the  return  of  service  was  excepted  to  on  the 
ground  that  the  bailiff  serving  did  not  say  he 
was  a  bailiff  nor  where  he  resided,  but  merely 
signed  H.  C.  S ,  and  said  he  made  his  return 
sous  serment  aoffice,  held  sufficient.  Bernard 
*  Gaudry,  4  L.  N.  53,  S.  C,  1881. 


Motion   rejected.    Smardon  &   Hamilton,  6 

L.N.  149,  S.C,  1883. 

XXVII.  Teums  of  Court. 


XXV^.  Signature  op  Attorney. 

265.  Where  the  fat  in  a  case  was  signed 
by  one  member  of  a  legal  firm,  and  afterwards 
H  receipt  of  copy  of  exception  to  the  form 
w-us  signed  by  the  initials  of  the  firm,  instead 
of  the  one  who  had  appeared.  Held,  that 
the  Court  would  take  notice  that  the  member 
who  had  signed  the  flat  was  one  of  the  firm 
who  had  signed  the  receipt  of  copy,  and  that 
therefore  the  mistake  was  not  ground  for 
rejecting  exception  to  the  form.  Municipality 
oj  Cleveland  <(•  Holmes,  11  R.  L,  ,551,  S  C 
1882.  -  •  -      •) 

XXVI.  Stamp.s. 

266.  Action  under  $25.  The  defendant 
filed  an  exception  to  the  form  which  was 
settled.  On  offering  a  plea  to  the  merits,  the 
prothonotary  refused  it  on  the  ground  that 
it  had  not  been  stamped  as  provided  by  the 
tariff.  Motion  to  compel  the  prothonotary 
to  receive  it  unstamped  on  the  ground  that 
the  stamp  had  been  placed  on  the  exception 
and  the  tariff  did  not  require  a  stamp  on  both, 
granted.  Patenaude  d-  McCulloch,  25  L.  C.  J 
164,  C.C,  1881. 

^  267.  Execution  issued  from  the  Superior 
Court,  Montreal,  to  seize  moveables  at  New 
Carlisle,  District  of  Gaspe.  An  opposition  to 
withdraw,  supported  by  affidavit,  was  served 
on  the  seizing  officer  and  then  sent  ia  ihc 
Superior  Court,  at  Montreal,  to  be  stamped 
and  registered.  Plaintiff  moved  to  have  the 
opposition  dismissed,  because  it  had  not  been 
stamped  and  registered  before  being  served. 


Article  1  of  the  Code  of  Civil  Procedure,  u 
amended  by  tlie  acts  37  Vict.  Cap.  8,  Sec.  6,  and 
47  Vict.  Cap.  8,  Sec.  3,  is  further  amended  by  adding 
thereto  the  following  paragraph  : 

"  Notwithstanding  the  preceding  provisions,  the 
proceedings underarticles 645. 663,  678, 679,  680.  712. 
720,  730  and  763  to  780  of  this  Co<le,  inclusivelv, 
may  be  had  upon  any  juridcal  day." 

1.  Every  juridical  day,  shall  be  deemed  a  terra 
day  except  for  the  trial  of  eases  iu  whicli  the  prin- 
cipal demand  is  inscribed  : 

1.  For  proof  only. 

2.  For  proof  and  hearing. 
The  days  already  fixed  in  any  district  for  proof  or 

proof  and  hearing,   shall  remain  set  apart  for  the 
same  object,  except  that  these  days  may  be,  fro>  - 
time  to  time  changed,  according  to  the  manner  now 
by  law  establish.  This  section  applies  to  cases  in  the 
Superior  and  Circuit  Courts,  Q.  46  Vict.  Chap.  26. 
With   respect    to   enquctes,   in    the  Districts  of 
Quebec,   Montreal,   Three  Rivers  and  St.  Francis, 
articles  263  and  264  of  the  Code  of  Civil  Procedure, 
and  the  acts  33   Vict.  Chap.  18,  34  Vict,  Chap.  4. 
and  35  Vict.  Chap.  6,  in  so  far  as  they  may  affect 
such  articles,  are  amended  so  tliat  proof  may  be  ad- 
duced as  foUow.s :  a.  Without  prejudice  to  articles 
263  and  264  of  the  Code  of  Civil  Procedure,  as  to  the 
manner  ot  proceeding  and  the  power  given  to  the 
judge  by  those  articles,   the  judge  may  order,  and 
either  of  the  parties  may  require,  that  the  evidence  be 
taken  by  means  of  stenography.  6.  The  stenographers 
eniployed  shall  be  appointed  by  the  council  of  the  sec- 
tion otthe  bar,  upon  the  report  of  a  committee  of  exa- 
minors  appointed  by  the  council,  c.  Such  stenograph- 
ers, after  their  appointment  are  considered  to  be  officers 
°'  the  Court,  and  are  paid,  according  to  the  tariti 
established  by  the  council  of  the  section,  by  means  of 
fees  advanced  by  the  parties  producing  the  witnesses, 
rf.  1  he  judge  or  the  prothonotary  has  the  right,  be- 
fore the  witnesses  are  heard,  to  require  from  each 
party  a  deposit  sufficient  to  meet  the  payment  of  the 
Stenographer's  fees,  and  further  to  require,  if  neces- 
sary, an  additional  deposit.  «,  The  notes  of  evidence 
are  taken  by  the  Stenograplier  under  the  direction  of 
the  judge,  and  whenever  the  judge  finds  the  tariff, 
established  by  the  Council  of  the  section,  insufficient 
to  property  cover  the  Stenographer's  fees,  he  may 
himself  establish  such  fees  as  he  deems  sufficient.   /. 
The  judge  may  order  that  the  notes  of  evidence  be 
read  to  the   witness,    and   corrected,  sitting  the 
Court,  If  necessary.     A  copy  of  these  notes  is  made 
by  the  transcription  of  the  Stenographer's  notes,  who 
then  certifies  it,  and  it  forms  part  of  the  record,    g 
Upon  application  by  the  interested  party,  the  judge 
who  heard  the  evidence,  may  order  the  errors  which 
may  be  found  in  the  copy,  so  transcribed,  to  be  cor- 
rected, in  the  manner  he  may  deem  proper.    The 
costs  of  revising  and  correcting  such  copy  shall  be 
paid  by  the  party  found  to  be   in  default,  h.  The 
judge  has  power  to  render  judgment  without  waiting 
tor  the  transcription  of  the  notes  of  the  evidence.  O 
47  Vict,  Cap.  8,  Sec.  4. 

Sections  1,  2  and  3  of  the  Act.   46  Vict.  Cap    26 
are  repealed  Q,  47  Vict.  Cap.  8,  Sec.  1. 

Sections  16,  17  and  18  of^hapter  78  of  the  Conso- 
lidated  Statutes  for  Lower  Canada,  and  14,  15,  16 
17  and  18  of  chapter  79  of  tb^  snid  rQ.>..Q!i-Jaj-,,i< 
Satutes  and  the  articles  of  the  Code  of  Civil  Procc^ 
dure,  and  the  other  laws  which  affect  them,  aw 
hereby  amended  so  as  to  include  the  following  nro- 
V1S10U3:  "  '^ 

a.  In  the  District  of  Quebec. 
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«0T         PROCFRATION. 

^LlZ  ^"»  i"",'  '"""''"'g-  the  fiftpeuthday  of  «ach 
month  sBall  be  days  on  which  the  Superior  and  Cir- 
cuit Courts,  shall  sit ; 

H.E;  I!""  '™t<'our  juridical  days  of  each  month,  are 
fn?  •J'7?"''^  *^^  Superior  Court  shall  sit  for  cases 
inscribed  in  review  ; 

3.  All  other  juridical  days  shaU  be  days  on  which 
fnr^®^"°^?°"'?  "^"'^^  ^'  •i^'d  for  cases  inscribed 
t?,p^^^?"'*'*^*""8',^"'^ '*■"■' the  termination  of 

n^^«Hi  "^fil*?**^  ^°''  Proffantl  hearing  shall  be 
proceeding  the  days  for  proof  and  hearing  shall  be 
continuecfrff  rf/e  ,«  dmn  for  that  case  only 
nf  pJn  ?>*"1  Po^gfaph  of  art:icle  243  of  the  Code 
?liK  !'l^'^'''''i''*'  ?'""•'  en«cts,  that  :  "  cases  ins- 
cnbed  for  proof  and  hearing,  have  preceedence  on 
the  days  appointed  for  that  purpose,  over  thwe  ins" 
cnbed  otherwise  and  fixed  for  siTch  days",  is  r^aTed 
Diifl'f  %"^.*''%^il*™'  °f  Quebec' 6.  ^6 
FW  ■  •'^?"  'S"''  Three  Riven,  and  St.  Francis; 
for  r.^JT'''?  '^''5:13  deemed  to  be  a  term  day 
gr*J^**""\«nd  hearing  of  cases  before  the  Superior 

Sb^d  for  r!^'./^""?'*^^"'?^'  ^h«*^'"  they  a.4  in8- 
,w  »rf  h  ^^°^  ?■  ^'"'  ^«^^^g>  or  for  proof  knd  hear- 
ing  at  the  same  time.  °  i-  " 

P^^rro""^'"  *^u  ^'1""'^  °*'Three  Rivers  and  St. 

nr^^«^nn  ""^  "^   ^U^    °'^'''"     "^''^"^"^^    *"    ^hich   this 

Snn  nf??  T^  .^^  "^^^^  "Pplicable  by  proclama- 
tion of  the  Lieuttnant-Govenior,  the  Supenor  Court; 
rw!^,^hr  '^^™8  It  ^y^"  «'^«'l  for  the  term  of  the 
SiJ?"""*!'"!^"  ^'**"'^*-  1°  the  District  of 
^^Wn^  .".^•y-  *^»^.««««s  inscribed  for  proof  and 
fW^-i  ti^!,'?'™.',  '"?f.'  '"  *he  Superior  tourt  rnd 
PriW  Hn?''*'^.'?  *'!■'  ^••'^'t  Conrt  cannot  be  ins- 

Article  1,  of  the  Code  of  Civil  Procedure  is 
amended  so  that  in  all  the  Districts  of  the  See 
except  in  the  cases  therein  mentioned,  the  Court 

cannot  sit  between  tVio  tlii-f,^ *v,   j...    »"'"=    '-""ii» 
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I.  Form  op  writ. 


269.  A  writ  of  prohibition  addressed  to 
la  ciU  de  Hull,  corps  politique^  et  ineor- 
por^et  corporations  municipales  de  la  dHde 
Hull,  ayant  Id,  en  la  dite  cite  de  Hull,  son 
principal  itahlissement,  et  d  Joseph  Alfred 
Champagne,  ^cuier,  Recorder  dans  et  pour 
la  citj  de  Hull,  oH  il  a  son  domicile,  presi- 
dent de  la  Cow  du  Recordeur,  dans  etpour  la 
cU4de  Hull,  "is  irregular  and  will  be  rejected 
on  exception  to  the  fonn  seeing  that  the 
writ  should  be  addressed  to  the  Recorders 
^T^  of  the  City  of  Hull.  Barrette  &  La 
Citede  Hull.  11  R.  L.  ,500  S.C,  1882. 

II.  Grounds  of. 

270.  The  Superior  Court  will  not  interfere 
by  writ  of  prohibition  to  prevent  the  Recorder 
ot  Montreal  from  hearing  and  deciding  upon 
a  complaint  against  petitioner  in  a  matter 
wthin  the  jurisdiction  of  the  Recorder 
Hogan  Exp.  7  L.  N.  317,  S.  C,  1883. 

III.  Pleading  in  oases  of. 


«„„„„i  V;i.  u  i.  .,      .  '"  "Jt^uuonea,  tne  uourts 

Munot  sit  between  the  thirteenth  d.w  cf  June,  and 
the  first  dav  of  September,  in  each  year,  and  that"n 
addition  they  shall  not  be  obliged  to  sit  between 
kvn7T?n*"'''*y  Of  December.^'and  the  fifteen  S 
day  of  Januaiy.  nor  between  the  thirty  first  dav  of 
August,  and  the  tenth  day  of  September  Sec  3^ 

XXVII.    To  SET  ASIDE  A  STATUTE. 

268.  To    attack    the    constitutionality    of 
an  Act  by  means  of  a  rule  against  the   Pro- 

rT^oPt  'r  '7%^^}"A  -^««'-««y  General  & 
Keed.  26  L.  C,  J.  ,331,  Q.  B.,  1882. 


PROGES  VERBAUX,  _  See  MUNICI 
PAL  CORPORATIONS. 


PROCURATION,  _  See  POWER  OF 
ATTORNEY. 


PROHIBITION. 

I.  Form  of  writ. 

II.  fTROUNns  Qp. 

III.  Pleading  in  cases  of. 

IV.  Procedukk  in  cases  of, 

V.  RiOHT  np. 


2;;i.  Where  a  pei-son  was  convicted  by  the 
judge  of  Sessions  of  the  Peace  under  the 
Seaman's  Act,  1873.  Sec.  86,  for  uaving 
boarded  a  vessel  or  ships  armed  in  the  port 
ot  Quebec  without  the  permission  of  the  mas- 
ter and  in  contravention  of  the  Act,  and 
asked  for  a  writ  of  prohibition  to  prevent  the 
execution  of  the  sentence.-^e/d  in  Appeal 
that  the  petitioner  had  not  shown  by  his  affi- 
davits sufficient  grounds  for  his  petition  and 
tlwt  an  affidavit  of  the  attorney  ad  litem,  on 
general  grounds  was  not  sufficient.  Clarke  J. 
Chauveau.  8  Q.  L.  R.  98,  Q.  B,  1882. 

IX.  Procedure  in  oases  oi-. 

•  "^\  ^?  ^*  ^^^  °^  r-rohition  the  plaintiff" 
inscribed  for  evidence  with  a  notice  of  three 
days.  Defendant  made  default.  Plaintiff  then 
inscribed  for  proof  and  hearing  with  notice 
ot  eight  days.  Both  these  inscriptions  were 
rejected  on  motion.—ffeW  that  there  was  no 
need  of  any  inscription,  that  the  proceedings 
were  summary  and  therefore  it  was  presumed 
tha.  the  parties  were  present  from  day  to 
day  till  the  evidence  was  completed.  Leave 
to  appeal  granted.  Kerr  S  Peltier.  4  L.  N.  100 
Q.  B.,  1881. 

V.  Right  of. 


273.  On  a  petition  in  prohibition  from  « 
conviction  for  selling  goods  by  sample  in  the 
^ity  ot  Quebec,  without  first  having  procured 
the  license  imposed  and  required  by  the  by- 
laws of  the  City—Held  that  a  proceeding  in 
prohibition  is  neither  a  revision,  nnr  an  ■>rv»>/>»i 
irom  the  judgment  of  the  inferior  Courf  on 
the  merits,  and  no  proof  can  be  adduced  in 
prohibition  which  has  not  been  made  in  the 
inferior  Court  on  the  question  of  jurisdiction. 
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Picks  it    Crrporation  of  Quebec,   8  Q.  L.  K.  i 
270,  S.  C,  1882.  "^  1 

274.  And  prohibition  after  conviction  will 
not  be  granted  if  the  objection  to  the  jurisclir- 
tion  is  latent  and  the  petitioner  has  not  upa- 
cially  ploaded  and  proved  it  in  the  first  ins- 
tance but  has  taken  liia  chance  on  the  merits. 
lb. 


PROHIBITION   TO  ALIENATE- 
WILLS. 


See 


PROMISE  OF  MARRIAGE 
RIAGE. 
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PROMISSORY  NOTES— 5cf  HILLS  OF 
EXCHANGE. 


PROOF-Sce  EVIDENCE. 


PROPERTY. 

I.  Description  of. 

II.  Stolen-. 

I.  Description-  ok.  | 

27').  In  nil  action  in  revoiidication  of  an  i 
engine  and  boiler,  one  .shaft  with  two  pulleys ! 
and  two  collars,  a  shaft  with  one  pulley  and  j 
two  Hayes,  one  force  pump,  one  cistern  purnp. 
one  lot  of  gaspipes  and  valves,  two  milkvats', ! 
and  a  number  of  other  articles,  forming  tho; 

plant  and  machineiy  of  a  cheese  factory 

Hild,  that  moveable  things  in  order  to  be 
consi.'ered  immoveable  by  destination,  must! 
have   been   placed   on  the  propertv  by  thej 
proprietor  and  for  a  permanenc\'. '  Roi/d  d- 
frt7son.  4  L.  N.  .365,  S.  C,  1881. 

27o.  The    appellants    had    a    nunil>ei-    ofj 
years  previous  to  the  action  made  a  road  to  | 
their  mills  of  over  a  league  in  length  and  had  I 
bridged  it  with  logs  and  bad  allowed   the 
pub)  .0  to  use  it.    They  had  also  from  time  to 
time  renewed  the  timber  and  kept  it  in  re- : 
pair.     In  1880,  they  acquired  a  strip  of  land  i 
alongside  this  roid,  on  which   ihey  built  a! 
nevv  road  and  us  id  the  logs  of  the  old   mad! 
(or  as  many  of  them  as  were  good)  tor  that  pur- 
pose and  threw  thit  bad  ones  aside,     .\ction  ', 
possessory  by  the  (lornoration  and  for  daiua- ; 
ge.s.     The  Court  of  lirst  instance  refused  the  , 
damages  but  granted  the  demaLid  for  posses- 
sion  with   costs.     The  doieiidant  appealed,  ^ 
and   in  appeal — Held,  that  the  appellants 
havn-.g  lomovod  the  logs  which  were  placed 
there  by  themselves,  and  which  were  not  fast- 
ened with  nails'or  iron  nor  placed  there  dper 

i 


pitaellc  demeiirc  had  in  no  way  flLsturbed  the 
rcspondants  in  their  possession  of  the  road 
which  they  still  retained,  and  the  possessory 
demand  ought  to  have  been  dismissed.  Price 
&  Corporation  de  Hi.  Geiieviive.S  Q.  L.  R.  17. 
Q.  B.,  1881. 

277.  Opposition  to  the  seizure  and  sale  of 
a  church  organ  on  the  ground  that  it  was 
placed  hi  the  church  as  a  permanency  and 
was  immoveable  by  destination.  Held,  that 
under  the  terms  of  Arts.  375-379  of  the  Civil 
Code,  that  the  opposition  was  well  founded 
and  must  be  maintained.  Binks  &  The  Rec- 
tor and  Church  Wardens  of  the  Parish  of 
TrinHy,  25  L.  C.  J  259,  S.  C,  1881. 

278.  A  sale  of  hemlock  bark  uncut  and 
standing  is  a  sale  of  moveables  and  a  com- 
mercial transaction.  Fee  &  Snth/trland.  9 
Q.  L.  R.  55,  S.  C.  R.,  1882. 

11.  Stoi,i;x. 

279.  The  appellants,  the  Canada  Paper 
Company,  during  the  winter  of  1S79-1880, 
amongst  a  largo  quantity  of  wood  purchased, 
from  different  parties  for  the  purposes  of 
their  paper  manufactory  in  tho  Village  o{' 
Windsor  Mills,  bought  130  cords  from  a 
young  man  named  E.  M.  The  respondent^ 
alleged  that  this  wood  was  stolen  from  them, 
and  that  it  came  into  the  possession  of  the 
appellants  unlawfully,  and  they  asked  that 
the  wood  be  given  up  to  them,  or  that  they 
be  paid  its  value.  The  Court  below  maui- 
tained  the  demand.  Held,  that  wood  cut 
and  sold  from  land  held  undc-  a  "  location 
ticket"  containing  a  prohibition  to  cut  wooil 
is  not  stolen  property  within  the  meaning  of 
the  above  article.  Canada  Paper  Co.  &  Bri- 
tish American  Lnnd  Co..  ."i  L  N.  .^lO.  O  B 
1882.  " 


I'KOTESr. 

1.  Ill'  llii.i,s  AND  XoTKs.  .ser  BIbliS  OF  EX- 
CHANCrE. 


PHOrEST>s. 

1.  Acr  (DxcKHNi.viJ.  .vec  <  )Blil(iAT10\S. 


I'ROTHUiNOTARY. 

I.  .hlRISDICTION  OF. 

II.  Powers  of  i\  matters  of  Interdiction". 

1.  j(!r!sd!cti0n  ok. 

280.  Tho  prothonotary  hiw  jurisdiction  to 
receive  a  surety  bond  from  the  sheriff,  in  the 
absence  of  the  judge.  Laurent  it  Blais,  1 1 
L.  R.  272,  Q.  B.,  1882. 


Ill 
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611  PROVINCE  OF  CANADA. 

il.  Powers  oi'  ix  mattehs  of  Interdiction, 

rnfJ"i,J^'°  prothonotaiy  of  the  Superior 
<  curt  has,  under  art.  i:m  C.  C.  P.,  concurrent 
Jimsdiction  with  thc,rud,-e,s  of  the  SupeS 
(.ourt  to  pronounce  interdiction  and  t^  cre- 
ate a  cmator  for  the  interdict,  and  the  sen- 
te^ices  he  niay  render  in  such  cases  take  oflect 
lioin  the  day  tliey  were  rendered,  notwith- 
standing revision  or  aj.peal,  and  duiini;  sucli 
'•evis.on  or  app.Mil,  tl„>  curator,  thu"  a,'! 
i.w5v-  '  "?'■''■  ^'"^  ""^   Pi'evious  curator  en 


TKOVINCE  OV  CANAJM. 

f.  Debentukks  ok. 

before  the  Exchequer  Coui't set  forth  in  sulw- 
tanee:    that   the   late  Province   of  C'ana.Ia 
raised  l.y  way  of  loan  a  sum  of  £30,0(10  for  tlie 
iinj.roveaient  of  provincial  hi«h  ways  situated 
on   he  North, Shoni  of  the  River  St.  Uwrence, 
m  the  neighl,orlioo<l  of  the  City  of  Quebec 
and  a  furtl.(<r  sum  of  £40,0()0  for  the  impro- 
vemontsol  like  highways,  on  the  South  .shore 
ol   th,.    liyn- St.  Lawrence;  that  there  were 
Nsued  debentures   for    both  of   said   loans 
signed  by  tlie  Quebec  Turnpike  Road  Trus- 
tees, under  the  authority  of  an  Act  of  Pai- 
lament  of  the  Province  of  Canada,  16  Vic, 
tap.  23.^.    intituled  :   "An  Act  to  authorise 
the  Irustees  of  the  Quebec  Turnpike  Roads 
o  issue  debentures  to  a  certain  amount  and 
to  place  certain  roads  under  their  control ''  ■ 
that  the  moneys  so  borrowed  came  into  the 
hands  ot  Her  Majesty  and  were  expended  in 
the  improyem.nitof  the  highways,  in  the  said 
Act  mentioned  ;  that  no  tolls  or  rates  were 
evci'  imposed  oi'  levied  on  the  persons  pass- 
ing over  the  roads  improved  bv  means  of  the 
said   loan   of  £30,000  ;  that   the    tolls    and 

L°m  n.'JPP'''"'*'  ^'^  '^'^^'"^  "^  'J'e  said  loans  of 
±4U,U,X(    were    never  applied    to    the   nav- 
nient    of   the    debentures    issued    for    the 
ast^mentioned  loan,  in  interest  or  principal ; 
that  the  Irustees  accounted  to  Her  Majesty 
as  we  1  for  the  sai.l  loans  as  for  the  tolls  col 
ected  by  them  :  that  at  no  time  had  there 
been  a  funit  m  the  hands  of  the  said  trustees 
adequate   to   the   payment,   in  interest  and 
principal,  of  the  debentures  issued  for  said 
loans  ;  that   the   resjiondents  are  holders  of 
■lebentures  for  both  ..f  the  ^aid  loans  to  an 
amount  of  $90,072.  upon  which  interest  is  due 
troin  the  1st  ,July,  1872  ;  that  the  debentures 
so  held  l^vthem  fell  due  after  the  Union, 
and  that  Her  Majesty  is  liable  fcr  the  same 

""^L^4"-  "^.''*'  ^^"^  ^'''''^h  ^'o''"'  America 
Act,  18b7,  as  deb.s  of  the  late  Province  of 
Unada,  existing  at  the  union.  In  defense 
Uer  Majesty  s  Attorney  General  did  not  deny 
he  liability  of  Her  :\Iajesty  for  the  debts  of 
the  late  Province  of  Canada,  but  he  denied 
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[that  the  debentures  in  question  were  deben 
Itures  of  the  Province  of  Canada;  that  th« 
momes  for  which  they  were  issued  we  e  boi 

h  r  hi!!"'    "'""^"'^'^  ''y  W'^'-  Majesty,  and 
that  there  was  any  undertaking  or  obligati" 

t^^ le  wtVr'''  °*  *''°  ^'•""'"^^  °*'  Canada  tl^^pav 
Jhlfum  °''  '"'y.'"^''.^  *"'""'  «"''  debentures 
-//eW,  affirming  the  judgment  of  the  Fxehe 
J.ier  Court  that  the  debentures  inqiesio', 
were  debentures  of  the  Province  of  Canad 

i',!  is i'T'T'a""''^.'"  ""-'  P''ovisions  o""l  ; 
bnl.sh  iNort  1  America  Act,  the  Dominion  f 
anada  was  liable,  but  for  the  capital  o  dj  o 
U  e  .^a  d_eben  ure.s,  it  being  provided  by  Cap 
-o.),  Sec.  ,  ,.tliat  no  money  should  be  advanced 
put  ot  j.rovincial  funds  for  the  payment  of  thn 
interest.    CD  lieyiua  &  BellJuTh!^K<^l 


I'ROVJNCIAL  DEliKNTURES. 

I.  AuT  AiTHORizi.NG  See  Q.  45  Vict.  Cap  ks. 

PUBLIC  CONTRACTS. 


c}i^:^^^/''^'^^'^--^^^-^oSec 


PUBLfC  OFFICERS. 

I.  Liability  ok. 
Cap.".5^^^^'''"''  ™  "''  ""'"'''  "'■  ^"^  Q-  47  Vir. 
v"  Ca'^'h.""'''*'"'^""*'    ''™"    ^''  Q-  ''4-45 

.  283.  Action  against  the  License  Commit 
sioners  for  1426,  cost  of  publishing  a  fet  of 
the  licenses    "  published*^  by    thenw^^W 
that  as  they  had  exceeded  their  poweiV 
publishing  a  list  that  they  would  be  held  ,h  ■ 

for  use  at  an  Election,  is  personallv  1  aWe  fo 
the  costs  of  such  list  tfnrhp,-  „  ■  ,"'*"''i 'O' 
12  B.  L.  373,8.  C,  1876  *  I^'Prohon. 

.||teS;54^S^ 
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613        PUBLIC  OFFICES. 
PUFMJC  OFFICES. 

I.   C0MMI.SSI0\  0\  PEES. 

The  Act  44-45  Vict,  cliiii).  13,  is  repenleil, 

2.  Section  2,  of  the  act  43-44  Viot.  Chap.  19  is 
repealed  anU  replaced  by  tlie  following.  "  2.  Ev.t\- 
■ncl)  offlcershall  transmit  to  tin-  Provincial  Treasurer, 
with  the  return  mentioned  in  the  preceding, 
section  twenty  per  cent  of  the  balance  over  one  thou! 
sand  dollars  of  the  net  amount  of  the  fees  received  bv 
him  for  the  period  covered  by  such  return,  after 
deducting  the  necessaiy  and  unavoidabhi  exijenses 
ol  the  office,  wluch  expenses  so  deducted,  shall  in  no 
case,  for  the  purposes  of  this  Act,  exceed  one  .luarter 
01  the  total  amount  of  fees  received. 

Every  person  tilUng  two  or  more  offices  shall  pay 
the  percentage  aliove  mentioned  on  the  balances  over 
one  thousand  dollars  of  the  aggregate  net  amount 
of  the  fees  and  emoluments  of  all  these  oHice.s,  so 
lield  by  hini.  ' 

When  two  or  more  persons  hold,  jointly,  one  or 
more  oflice.s  the  percentage  of  twenty  percent,  shall 
be  calculated,  on  the  balance  of  the  net  amount  of 
tees  and  einolnnients  remaining,  after  d-iduetion  of 
one  tliousnnd  dolliirs  for  each  of  such  persons.  " 

3.  This  !ict  shall  come  into  force  on  the  day  of  its 
sanction.  Q.  44-45  Viet.  Chap.  13. 


PUBLIC  WORSHIP. 
PUBLIC   WORKS. 


«14 


I.  Act  fob  thk  better  pRESEKVATrox  op  the 
PEACE  IN  THE  vici.viTY  OP  C.  4S-49  Vie.  Cap.  80. 

II.  Amexdin'o  iotC.  47  Vie.  Cap.  15. 


PUBLIC  WORSHIP. 

I.  .\<  T  KESPECTIXO. 

II.  DiSTL'RUANCB  OF. 

Section  12  of  Cap.  22,  of  tlieCouBolidated  Statutes 
lor  Lower  Canada,  respecting  good  order  in  and  near 
Places  ol  I'ublic  Woi'ship,  is  hereby  repealed.  Q  47 
Vict.  Cap.  28,  S.  1.  ■      *  ^ 

II.    Dl.STLUBAXCE  OP. 

286.  The  plaintiff  on  behalf  of  her  son,  a 
minor,  brought  action  of  ilamage.s  .against  the 
constable  of  a  pnrish  church,  for  maliciously 
and  improperly  interfering  with  hiin  b'v 
ordering  him  to  kneel  and  otherwise  humi- 
liating him  in  the  pre.sence  of  the  congrega- 
tion. Held  that  the  eonstabh>  was  in  the  per- 
foiuianco  of  his  duties  in  so  doing  and  was 
not  liable.  Willielmy  ,{•  liriseboia.  6  L.  N. 
270,  C.  C,  1883. 
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SUMMARY  OF  TITLES 


PAGES  j  ■  ,,^,,|„, 

QUALIFICATION r.l.VQrEREC.  MONTREAL,  OTTAWA  AND 

Ql'ANTO  MIXOms (l|,-,  (ICCIDENTAL  RAILWAV .;i:, 

QUASI  CONTRACT fil.5JQUEEN'S  BENCH oi;^ 

QUASI  DfiLIT (ilo.QUI  TAM  ACTIONS tii") 

QUEBEC  HARBOR 01")  QUO  WARRANTO oi,; 


':  I 


t515       QUI  TAM  ACTION. 
QUALIFICATION. 

l'.'\LC(»RPORATION.>^.  ' 


gi'ANTO  MINORIS  —  See  SALK. 


QUASI    CONTRACT. 

Wmr  IS  See  r!0RP()KAT10N8. 


QUASI  DELIT  -  *Y  DAMAGES. 


QUEBEC    HARBOR. 

I.  AcT.s  liNsrucTiNd  See  C'.  4')  Vict,  Oai'.s.  47 
oc  48. 


QUEBEC,   MONTREAL,  OITAWA  & 
OCCIDENTAL  RAILWAY 

•'i-"4*^^'   "'••-'PEOTINO  See  Q.  4,'i   Vio.  Caps, 


QUEEN'S  BENCH. 


1.  Api'kai,  ToSee  APPEAJ.. 


„i^J  ^"^  P*'?^"  interested,  may  bring  a  complaint 

li  ?7  n  T}}'""  P*"^"".  "«"T»'  int^dcs  into,  o 
unlawfully  holds  or  exercises  : 

.   1.  An V  public  office  or  any  franchise  or  privileee 
in  Lower  Canada.  f^viicge 

■ 2.  Any  office  in  any  corporation,  or  other  publio 

,„,,,„...  "^^y  <"•  H°"d,  whether  suclToffice  exists  under  the 

QUI  1AM  ACTI()NS,-.S.«  ACTIONS. I rSnce/XrtToiT''''*'"  ^"^"'■°f'"'y statute 


QUO  WARRANTO,         tJlC 
QUO  WARRANTO. 

I.    Ql'AUPIOATION  OF  PKTITIONKR. 
IE.    WlUT  18. 

I.   QCAUFIOATION  OK  PETITIONER. 

1.  Petitioner,  an  ('lector  of  the  Municipality 
of  the   Village  of  St.  Cun^gonde,  sued  the 
defendant  iw  illegally  usurping  the  charge  o1 
I  Municipal  Councillor,  and  calling  upon  the 
I  defendant  to  show  bv  what  authority  he  ex 
:  ercised  such  charge.  Defendant,  amoAg  other 
peas,  filed  an  exception,  alleging  that  the 
plaintitt,  was  only  a  prg/e  nom  and  as  sucii 
had  no  light  or  privilege  to  a<;t  by  Quo  war 
.ianto.—Held,  that  he  was  not  rendered  dis- 
qualihed,  because  other  persons  had  under- 
taken to  pay  the  costs  of  the  p'-oceedings  if 
otherwise  he  was  a  qualified  elector  of  the 
municipality.    Duhuc  &  Fovtm.  n  R.  l   ]|4 
S.  C,  1881.  ■ 

1  im  "^flf  ^^l*^  *'**"  ^^^^^  """^er  articles  (317  * 
119)  of  the  Municipal  Code,  that  the  Council- 
lor  whose  seat  is  vacant  within  the  terms 
ot  those  articles,  cannot  sit  as  councillor  after 
proceedings  have  been  taken  to  replace  him. 

IT.  What  is. 


,!>  yi«  P''ocedure  indicated  by  Arts.  1016, 
(1)  and  following  of  the  Code  of  Procedure  U 
not  a  quo  warranto,  but  a  special  remedy 
granted  to  individuals  against  the  usurpation 
and  illegal  detention  of  a  public  office.  Pam 

n  Ti"m  A  ^"■':i'  *  Briason,  Laliherii  & 
Barahe.  10  Q.  L.  R.  I,  S.  C.  R.,  1883. 
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SUMMARY  OF  TITLES 


RACECOURSES 

RAILWAYS 

RAPE 

RATIFICATION 

REAL  ESTATE 

REAI.  RIGHTS 

REASONABLE  &  PROBABLE  CAUSE 

RECEIVING  STOLEN  GOODS 

xv£C±jL. , ^ 

RECEIPT 

RECORD 

RECORDER 

REFEREES 

REFORMATORY  SCHOOLS 

REGISTRAE 

REGISTRATION.., 

REINTEGRANDE 

RELIGIOUS  INSTITUTIONS 

RENTES 

REPAIRS 


PAGES 

619 
6H» 
623 
623 
623 
623 
623 
623 
623 
623 
624 
624 
626 
627 
627 
627 
633 
633 
634 
635 


I'AOES 

REPRISE    D'INSTANCE 635 

REQUfiTES 635 

REQUfiTE  CIVILE 635 

RESERVED  CASE 637 

RESILIATION... 637 

RES  JUDICATA.. 637 

RESOLUTIONS 637 

RETROACTIVITY 637 

RETROCESSION 637 

RETURN 637 

RETURNING  OFFICER 637 

REVENDICATION 638 

REVIEW 638 

REWARD 641 

RIGHT  OF  ACTION 641 

RIGHT  OF  WAY 641 

RIPARIAN  PROPRIETORS 642 

RIVERS 642 

RIVER  ST.  L.\WRENCE 642 

ROADS 642 

ROMAN  CATHOLIC  CORPORATIONS.  642 


Ml 

i 


619  RAILWAYS. 

RACK  COURSES. 

r.    LlABIMTV  OP  ProI'RIETOU. 


RAILWAYS. 


620 


IV.    AwNUAt,  MBKTIN08. 


IHILWAVS. 


I-  Act  A.MK\i)i.v,i   DoMiMov 
IiAii.WAV  Act. 
'f-  Act  (;ra.\tix,;    ScasiiiiEs 

XTHICTIO.V  OP. 

HI.  Action  aoaixst. 
ly.  ANM'Ar,  MKuTrvfjs. 

>  .    fc-XHROI'UIATIO.V  POK. 
yi.    I.IAIIIMTV  OF. 

VII.  .Mandamus  AGAINST. 

,    Mil.      PA.S.SEN0RR9'     TICKET.S. 
A  p.  4  1. 

IX.    PRKSCRIPTION  OP  Af'TfON  A.UIN.ST 
A.    MilZCRR  OP. 


C'oNSOr.IDATKD 

I'lllf  TIIH  (;o.v- 


C.  45  Vict., 


HaU  /a7  AcT"'""/;^?^•^'^'°''  ('•"''■^OUDATED 

iuii,WA\  Act,  see  C.  44  Vic,  Caps  24  &  •-',')  •  (' 
46  Vic,  Caps.  24  &  80;  C.  47  V.ct., (Jap.  ] /. ^■• 

II.  Act  ora.vtinu  Sub.sidies  for  thp  fVw 
.sTRU0Ti0N0P,«eQ.  45  Vict.  cIp  2.™ 

III.  Action  AGAINST. 

1'.   Percwom — In  this  case  .in  action  of 

:  xoulffo„7'  '"•""f '^  ''y  "'«  .'espo"  dent,  fo 
oxpuLs  on  from  a  sleeping-car  berth       If  th« 

i'er'rt;;:.T  ^''^ ' "  '^  wouk/ appl' to 

nit,  alter  tiikmg  a  ticket  for  a  .sleopina-berth 
rom  New  York  to  Montreal,  and SngS 
,  was  put  out  of  the   car.     It  was  one  of 

leld   stuctly  responsible.     But  at   present 
>-uJr  ?T  ".i^'.'i''t<'n  themeritsfbuton 
The  fS  tTr""^  '^^  Preliminai'y  pleas 
nl't  .11       .  ^'""^  ^"r^"  ^''•"^'*''J  o»  the  Compa- 
ny 8  alleged  agent  in  Montreal.  The  question 
had  been  raised  whether  Mr.  V.  was  an  i^nt 
It  was  proved  that  he  sells  tickets  likeThat 
sold   to  respondent.     He   had  an   office   in! 
Montreal,  and    was  publicly  adveS  as  I 
their  agent      lie  also  ottered  to  gefback  the  ' 
respondent's  money  for  him,  when  he  heard 

wJ  nn  '"l""''^'-  ,^P<"^  "^^  ^'^•'°J«-  tl"«  Court 
was  not  disposed   to  disturb  the   judgment 
which  held   the  proof  of  agencv    ufHdent 
With  regard  to  the  omission  to  allege  where 

hat?^"'^'^"'  ^r'''''  "f  the  company  was' 
that  was  not  obligatory  in  the  case  of  fbreign 

i-^^FT^\'  ?^    ^'^'^^'^    ^^«*    continur^^ 
lom  Jvew  \ork  to  Montreal,  and  was  a  tres- 

^Z'r^Tn'^''-   ^'"^  York  Central  Sleepiny\ 
Oar  to.  <fe  Donovan,  Q.  B.,  1882. 


.1.  rho  annual  meeting  of  the  railway  com- 
pany, defendant  'a  company  subject  to  the 
provisions  of  the  Consolidated  Railway  Act 
4-  Vict.  Cap.  %  did  not  take  place  on  the 
day  appointed  th-.refore,  in  conseinience  of 
an  injunction  suspending  the  holding  of  such  - 
moeting      I  his  injunction  was  subseouentlv 
dLs.solvod  at  the  instance  of  a  shareholder.- 
tleld  that  service  of  notice  upon  the  presi- 
<unf  and  secretary,  that  the  injunction  ha.l 
been  dissolved,  together  with  a  copy  of  th(. 
judgment,  dissolving  the  injunction,  was  surfi- 
cient  to  put  the  company  e»   rfeme«rc  to  call 
the  meeting,  and  a  mandamus  might  issue 
m  the  name  of  the  sharehol.ler,  under  C.  C.  I' 
lu:,.',  to  compel  the  corapan/  tocall  the  meet' 
nifr  (I).    HaUon  d-  M.  A  H.  R,,  Co    iT\ 

■m,ti  M.  L.  R.  I,  s.  c.  m,  >s4        ' 

4  And  it  was  the  .luty  of  the  board  of  direc- 
tors, as  soon  as  the  injunotion  was  dissolved 
to  proceed  to  call  the  said  -neeting,  i„  or.ler 
tha  the  election  of  the  directors  miglit  be 
he],  ,  as  provided  by  sect.  10  of  the  (Vmsolid- 
ated  Uailway  Act  (42  Vict.  [Can.]  cap.  9,.  lb 

■>.  And  tb^  calling  of  the  annual  meet- 
ing IS  not  a  du  y  specially  appertaining  to  the 
ofhcepf  president,  tlie  Itailway  Act  (42  Vict 
cap.  9)  making  it  the  duty  of  the  "  directors  •• 
to  cause  such  meeting  to  bo  held.  Ih. 

0.  And  whore  the  directors  omit,  neirlect  or 
refuse  to  ,-.-  rcnn  their  duty  of  calling  such 
MM-"¥'  tf  .  ''®  condemnation  under  C.  C.  P 
1020,  for  failure  to  comply,  will  be  against  the 
Corporation,  an.l  not  against  the  director, 
personnally.  lb. 

V.  Expropriation  for. 

7.  Proprietors  have  not  the  right  to  retain 
the  ownership  of  land  marked  on  plans  as 
provided  by  lajy,  for  railway  purposes,  and 
they  have  no  alternative  but  to  accept  tlie 
compensation  Knally    awarded  and  decided 

'Ar'^o  p''?'''"-?^'  .f'l?''^^/*  <t   Montreal  Ry 
Co.,  12  R.L.o75,S.  C.  1 882.  * 

fj,'.  ?"^i''^'^<'  proprietors  cannot  refuse  to 

tiansier  the  property  and  give  possession  of 

It  to  the  railway,  much  less  can  they  do  so  or 

reclaim  possession  of  the  property  after  thev 

have  voluntarily  allowed  the  company  to  take 

possession  and  to  lay  their  tracks  on  it,  and 

the  only  thing  they  can  legally  ask  is  the 

compensation  which  is  supposed  to  represent 

It;  and  the  only  recourse  which  the  creditors 

pensaMr??''  '"^^  '^  ^^'''"•^^  ■^"'=''  — 


VI.  Liability  of. 

9.  The  plaintiff  sued  for  the  value  of  a  barn 
and  of  the  hay  contained  therein,  which  was 
standmgon  hisland,  inthe  parish  of  Bou- 
cherville.  The  railway  track  passed  close  to 
the  barn,  and  it  was  alleged  that  the  fire  hatl 
originated  from  .park,  which  escaped  fro 
the  locomotive.  The  defendants  pleaded  that 

(1)  In  Appeal. 


•SJSsSBteEi,, ., 


()2l 


RAILWAYS. 


RAILWAYS. 


they  were  authorized  to  work  the  railway  hy 
pubhc  statute  of  the  province,  and  that  th<>,v 
hud  taken  all  possibfe  jtrecautions,  and  Imil 
provided  the  pipe  with  an  approve<l  iippiimuc 
tor  preventing  the  eHcape  of  spurkH.  That  tlie 
hro  was  the  result  of  incvitahle  aci-idciit,  and 
they  ought  not  to  l>o  held  liahlc  Tli.'  Court 
did  not  consider  tlii;t  the  position  assimied 
liy  the  defcn.laiifs  was  tenalile.  The  artich/ 
ol  tiie  Tode  says  that  every  jierson  is  rospoii. 
sible  for  the  daiiiaj;i!  caused  liv  his  (ault  to 
another,  whether  l.y  positive  act,  iiui.riRleiice, 
neglect  or  want  of  skill.  His  honor  cited  a 
ease  horn  Dalloz,  A.  1).,  |85'.»,  which  was 
exactly  in  point,  and  the  lea.sona  of  which  he 
adopted.  '!'h(.  deleixlants  must  j»av  lor  the 
damages  occasioned  hy  tlie  sparks  escaped 
from  their  locomotive.  .Judgment  for  ii'  intitt 
tor  S.')Ifi.r»(l.  Jodoin  vn.  The  iioiilh  K.  'em 
nailwaij  t'o.,,S.  C.  ISS2. 

J^-  Action  of  damages  for  the  reeovery  of 
1500,   brought  agaiast    the  two  defendants. 

<  orpo.ation  jointly  and  severally Held  that 

to  mnmtain  an  action  of  damages  against  a 
Kailway  Company,  bcicanse  of  the  running  of 
the  Railway  over  a  i)ubli.'  highway  adjoining 
the  residence  of  the  plaintiff,  and,  as  alleged 
obstructing  his  ingress  and  egress  thereto  and 
M-om,  It  IS  necessary  for  the  plaintiff  to  prove 
th-.t  immediate  aeoss  to  his  premises  was  pre- 
ventc.l,  and  that  he  had  sustained  damages 
particular  to  himself  and  differing  in  kind 
from  and  bfn-ond  that  of  the  rest  of  the  pu- 
bhc  and,  that  the  Municipal  authorities 
haying  tclerated  the  laying  and  using  of  a 
railway  as  a  public  highway  in  the  Municipa- 
lity, may  bo  thereby  estopped  from  urging 
that  the  use  of  the  same  was  unauthorized  by 
them.  Jirodeiint-  The  Corporation  of  Rox ton 
Falls.  J I  R.  L.  467,  S.  C,  1882. 

II.  A  railway  which  by  its  embankments 
[n-events  a  flow  of  water  from  a  pror)erty 
bordering  on  it  will  be  responsible  for  the 
damages  caused  by  the  water  to  such  pro- 
perty. Grand  Trunk  Railway  Company  & 
Landing.  11  R.  L.  ,5<l(),  Q.  B.,  1882. 

A  horse  was  found  dead  near  the  railway 
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track.  There  was  no  evidence  as  to  the  iai 
mediate  cause  of  death.  It  was  proved  that 
the  fence  adjoining  the  track  and  the  gate 
therein  were  in  good  order,  but  that  the  gate 
was  often  left  open  by  persons  passing 
through  it  who  were  not  in  the  service  of  the 
railway  Company — Held  that  the  company 
was  not  liable.  Lambert  &  Grand  Trunk- 
Railway  Company.  7  L.  N.  4  <&  28  L.  C  J  3 
S.  C.  R.,  1883.  ' 
13.  Action  to  recover  from  the  Company 
defendants  the  value  of  certain  cattle  kil- 
led on  its  track  by  a  passing  train Held  that 

where  a  proprietor  allows  a  road  ai^-oss  his 
land,  and  the  gate  opening  from  it  to  the 
track,  to  beuseil  by  the  public  as  a  thorough- 
fare, he  will  be  responsible  for  the  acts  of  the 
persons  using  the  road,  and  the  railway  com- 
pany will  not  be  held  responsible  for  the  bad 
condition  of  the  gate,  and  for  the  kiUing  of 
animals   {)assin<'  through   it  on   to  the  track. 


Jasmin  .1-  Canadian  Pacijir  Railway  Compa- 
ny. 0  L.  >.  |C)3,  C.  C,    188.1  ^ 

(\  ^U\^,Txft^'-T'''  ^''■'^»<l  Trunk  Railway 

V-  li  T*^>  ludgment  reversed  in  Q.  B.  S, 

L.  N.  88  fe  Su.  Ct,,  1883.  ' 

15.  Th,,    i)laintiffs    slAigh,   while    driving 
across  the  truck  at  St.  Henri,  near  Mont.v'S 

va.s  struck  by  a  passing  train.  l>laintilV 
claimed  (ohave  been  thr.nvnot  by  thesho.k 
and  seriously  injured,  (ieneral  negligon.e 
on  the  part  of  the  defendants  w,i«  also  set  up 

or  want  of  lights  at  the  crossing  an.l  that  tiie 
tnimdidnot  whistle  or  ring  whih>  passing. 
//cW  that  the  proof  ha.  1  failed  in  these  i.n-. 
tictilars  and  no  fault  could  be  imputed  to  the 

h.  N.  21 1,, S.  C,  1881,  .\.  ,s  f,.  X.  07  ,_  ^^  {^  ,„jJ-_ 
\\\.  Mand.i.mcs  .\0Aiy,sT. 

16.  A  mandamus  will  not  lie  against  a  rail- 
way company  to  compel  it  to  perform  .■.  sta- 
tutary  obligation,  such  as  the  obligation  to 
make  and  maintain  crossings  on  the  peti- 
tioners property  under  the  (iuebeo  Railway 
Act,  there  being  the  remedy  by  ordinary  a.- 
tion.  Dnbuc  A^  Montreal  .£•  Soret  Railway 
Company,  ,  \..  .V.  ,'i,  ,■<.  C.  R.,  188:!. 

Vni.   rKESCRII'TlON  OF  .VCTIO.VS  A(iAl\.ST. 

17.  Action  of  damages  for  the  value  of  a 
horse  killed  (ju  defendant's  track.  The  writ 
issued  more  than  six  months  after  the  al'oaed 
occurence.  Held  that  the  six  months  pres- 
cription under  the  Railway  Act  applies  to 
actions  for  the  value  of  horses  or  cattle  kiUe.l 
on  the  track.  Anderson  &  Grand  Trunk 
Railway  Company,  7  L.  N.  150,  C.  C,  1881. 

IX.  .Sbizi-rk  of. 


8.  On  an  opposition  to  the  seizure  of  a 
railway  /leW,  reversing  the  judgment  of  Hrst 
instance  (li  that  railways  subsidized  by  tin- 

?«ro'"''''  ","'m''  '■  '^'''«   ^^''^^^''c   Railway  Act. 
1869     are  liable  to  seizure  and   sale  by  ordi- 


,-.    ..v.w-v,.v.   twni    naif  uy  onu- 

nary  process  of  law.    Wason  Manufacturvu, 

10.  The  railwity  of  defendants  was  taken 
m  execution  by  the  bank  and  the  opposants 
who  were  large  bondholder's  holding  a  morl 
gage  on  the  roa<l,  opposed  the  sale  on  the 
ground  that  the  railroad  could  not,  by  law,  be 
taken  in  execution.  The  plaintiff  demui'red 
to  the  opposition  and  Held,  following  i)rM„,. 
mond&  South  Eastern  Railway  Company  (I, 
maintaining  the  demurrer  and  dismissing  the 
opposition  on  the  ground  that  the  i'ailwa\ 
ni  '";^^"ken  in  execution.  Hochelaqa 
Bankjc  Montreal,  Portland  d;  Boston  Rail- 
way Company,  4  L.  N.  333,  S.  C,  188-1 
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RECEIPT. 
RAPE. 


KECORDER. 
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1.    E!vrDKNCE  OF. 

2().  Action  by  tho  I'litlmr  of  .1.  B.  a  minor 
whom  ho  allogefl  to  havo  been  violated  by 
the  defendant  on  the  .'Ird  December,  IHHI. 
The  act  it  was  said  was  committed  late  in  the 
evening  while  the  girl  was  crossing  a  field, 
about  three  acres  from  whor«  she  lived,  and 
in  front  of  u  barn  belonging  to  the  defendant. 
'I'ho  action  was  not  brought  until  Mi.y  or 
.June,  1H82,  when  she  was  in  an  advanced  stage 
of  pregnancy,  and  on  the  5th  September,  of 
the  same  year,  a  child  was  born.  At  the  trial 
the  girl  herself  was  the  only  witness  brought 
up  to  prove  the  alleged  rape.  The  case  rested 
on  her  unsupported  statement,  that  the 
defendant,  on  the  occasion  in  question,  seized 
her  and  forcibly  had  connection  with  her. 
She  made  no  complaint  or  disclosure  of  the 
circumstance  until  long  afterwards.  There 
was  evidence  also  that  her  character  was  not 
very  good.  Held  not  i)roved.  IHgnnesse  & 
Brunelle,  0  L.  N.  270  *  27  L.  C.  J.  ;J72.  S  C 
1883.  '        ■' 


I.  Intkrpket.ition  of. 


I.  What 

I'lllNOU'AU 


RATIFICATION. 

IS  .lee    AGENCY.    Liability    of 


21.  A  voceijit  for  a  balance  of  the  prion  of 
wood  sold,  constitutes  a  settlement  and  can 
not  bo  set  aside  without  alleging  error  or 
other  legal  causes  of  nullity.     Johnston  A 
McGretvy,  1  Q.  B.  H.  299,  Q.  B.  1881. 

II.    PKI.MA  PAOIB  PROOK  OP  PAV.MK\T. 

22.  In  a  contestation  concerning  certain 
rents — Held  that  the  receipts  sous  neinq 
prM  given  by  fl.  to  the  appellant,  were;>rma 
Jacie  evidence  that  the  rent  had  been  paid 
at  the  date  of  the  receipt,  and  that  it  was  for 
the  respondent  to  (jstablish  the  contrary 
Baylia  &  Stanton,  27  L.  C.  J.  203,  &  2  0.  B 
K.  350,  Q.  B.  1882.  »  <  ^■ 


III.   rROOFOKsiONATCRK. 

23.  A  receipt  signed  with  a  cross,  before 
two  witnesses,  is  good,  and  may  be  proved  by 
the  two  witnesses,  even  though  one  of  them 
signed  with  a  cross.  Querret  &  Bernard.  I 
Q.  B.  R.  69,  Q.  B.  1S80.  ' 


REAL  ESTATE,— iVv  IMMOVEABLES. 


REAL  RIGHTS. 

I.  What  ark  see  USE  AND  HABITATION. 


KECOltlJ. 

I.  Ai.TKUATio.s-  OF,  .lee  PR0(JE1>I'KE. 


KEASONABLEck  PROBABLE  CAUSE 

I.  What  ih  see  DAMAGES  for  vmak  ar- 

KKST. 


RECEIVING  STOLEN  GOODS,  —  iSee 
CRIMINAL  LAW. 


RECEL,  —  See  CRIMINAL  LAW 

VERDICT. 


RECEIPT. 

i.  Intekpretatiox  of. 

II.  Prima  faoie  proof  of  payment. 

III.  Proof  of  sigxature. 


HECORDER. 

I.  .Appointment  of  Drpctv. 

II.  .ItlilSniUTION  OF. 

III.  (^ITAMFICATION  OF  DKI'I'TV. 

.VrPOINTMKNT  OF  DkPHTY. 

24.  Action  by  certain  rate-pavers  of  the 
city  of  Montreal  against  the  Corporation, 
alleging  that  the  defendants,  in  September. 
1880,  had  obtained  certain  Judgments  before 
the  Recorder's  Court,  by  which  each  of  the 
plaintiffs  were  condemned  to  pay  to  the  Cor- 
poration, respectively,  a  proportion  of  the 
costs  of  the  construction  of  a  brick  drain  in 
St.  Lawrence  street,  according  to  an  assess- 
ment role  made  by  the  Corporation,  in  virtue 
of  its  act  of  incorporation,  and  that  under 
such  judgments,  the  Corporation  had  issued 
warrants  of  distress  against  the  plaintiffs.  The 
plaintiffs  alhiged  further  that  the  judgments 
in  question  were  radically  null  and  of  no  effect 
inasmuch  as  they  had  been  rendered  by  C. 
Amie  Dugas,  in  the  capacity  of  Deput"  nv 
assistant  Recorder,  his  appointment  to  which 
was  altogether  illegal,  he  having  been  appoint- 
ed by  the  Recorder  tofill  that  position  during 
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RECORDER. 


the  itlni'MM  ot  tha  latter,  and  not  being  at  the 
time  of  his  a[>pointnu!nt  un  advocate  of  tlvo 
years'  Htamhng,  as  re(|uirod  by  the  provision 
of  the  Chii  tor  of  the  city  to  that  end  (1)  ; 
but  having  on  the  crontriiry  been  for  upwards 
of  a  year  previous  to  his  said  appointment, 
Judge  of  the  .Sessions  of  the  Peace  for  the 

district  of  Montreal Held  that  the  person 

appointed  need  not  be  a  practicing  advocate, 
provided  ho  had  formerly  practiced  during 
five  years.  Mohon  &  Cili/  of  Montreal,  2<)  L 
C.  J.  243,  &  8  Q.  L.  U.  2%'S.  C,  1882. 

II.  .Jurisdiction  of. 

25.  The  jjowor  given  to  the  Recorder's 
Court  of  the  city  of  Quebec,  by  the  Act  of 
Canada.  29-30  Vict.,  cap.  57,  s.  33  (1800),  to 
summarily  try  persons  charged  with  assault 
upon  peace-ofiicers,  in  the  discharge  of  their 
duty,  or  with  aiding  a  rescue  or  escape,  has 
not  been  taken  away  or  superseded  by  the 
Dominion  Statute  .32-33  Vict.  cap.  20,  S.  39, 
which  also  provides  for  the  punishment  of 
such  offences  all  over  Canada,  firunet  Exp. 
U  Q.  L.  R.  218,  S.  C.  1883. 

26.  The  petitioner  was  convicted  in  the 
Recorder's  Court,  under  the  Summary  Trial 
by  consent  Act  (32-33  Vict.,  cap.  32)  of  keep- 
ing a  disorderly  house  in  the  police  limits  of 

the  citv  of  Montreal Held,  on  habeas  corpus, 

that  the  commitment  (wnicL  followed  the 
terms  of  the  conviction)  set  forth  no  offense 
of  which  the  Recorder  could  take  cognizance, 
and  that  sec.  32-33  Vict.,  cap.  29  was  not 
applicable  here,  the  said  section  apjilying 
only  to  cases  tried  on  indictment,  and  whore 
there  has  been  a  verdict.  Lefehwe  Exit.,  7 
1-.  N.  2.58,  Q.  B.  1884. 

III.  QUAMFICATIOVa  OK  DEPIITV. 

27.  The  plaintiff  complained  by  certiorari 
of  certain  judgments  against  him  in  the 
Recorder's  Court,  on  the  ground  that  the 
person  acting  as  Deputy  Recorder,  and  who 
rendered  the  judgments  in  question  was  not 
an  advocate,  but  was  Judge  of  the  sessions 
of  the  Peace.  The  Court  held  that  such 
action  could  properly  be  brought  by  a 
rate-payer,  exposed  to  be  troubled  by  a 
judgment  radically  null,  without  it  being 
necessary  to  have  recourse  to  a  writ  oi  certio- 
rari ;  but  that  in  this  case  the  nomination  of 
the  Judge  of  Sessions,  as  deputy  Recorder,  was 
valid,  Mr.  Dugas  having  formerly  practiced  as 
an  advocate  duiing  more  than  five  years,  and 
not  having  lost  his  privileges  as  such  by  his 
appointment  as  Judge  of  Sessions.  Molson  & 
City  oj  Montreal,  5  L.  N.  381,  S.  C.  1882. 


(1)  The  said  recorder  may,  from  time  to  time,  bj 
11!  iiistrumcut  in  v/riting  uiidor  his  hand  and  seal, 
»ppoint  some  fit  aud  proper  person  being  an  advocate 
of  the  said  Province,  of  not  less  than  five  years' 
standing,  to  be  and  act  as  his  Deputy,  in  the  event 
of  his  iUness  or  necessary  absence  from  the  city. 


REFEREES. 

KEDHiniTORY    ACTION 
TION. 


A2« 

See   AC- 


REKKRKKS. 


I.    ''asks  may  UK  KKKKRKKIl  TO. 

Tlir  rolloA\  ing  artick's  are  added  to  tlie  tutid  Cods 
after  articli'  340. 

"343(1."  Kx('i'))t  in  actions  to  annul  ii  niarhagf, 
for  sfimratinii  ot'  pioiMrty,  or  from  hud  and  liourd,  to 
obtain  the  dis.solutioii  ol  ii  corrmnition  or  the  annulling; 
of  letter  sjiutciit,  or  in  which  ttie  partii's  mv  minors  or 
legally  incnpaWe,  id  in  nil  ciiscs  of  jmhlic  interest, 
tilt'  Superior  Court  or  the  Cinuit  Court,  may,  on  the 
written  demand  of  the  parties  and  of  their  attorneys, 
ad  liliiti,  refer  all  or  any  of  tlie  issues,  either  of  fact 
or  of  law,  to  the  -.leciniou  of  one  or  more  practising 
advocates,  appointed  according  to  the  uiunner  deter- 
mined liy  the  consent. 

343h.  The  reteives  appointed  who  do  not  accept 
the  office  slinll  lie  replaced  by  others,  and  the  major- 
ity shall  lie  11  (piorum. 

343('.  Before  proceeding  they  shall  lie  sworn  to 
well  mid  I'liitlifullv  prrtdim  their  duties,  either  Iwfore 
the  judge,  the  jiiothonotary,  a  iommi.sHioner  of  the 
Superior  Court,  or  the  clert  of  the  Circuit  Court,  oh 
the  case  may  be. 

343rf.  The  trial  before  such  referees  is  conducted 
as  cases  without  a  jur\-  before  the  Court,  and  the 
referees  shall,  for  siich " pur) lose,  liave  all  the  powers 
of  such  Court  or  jndce.  The  ivferees  shall  have 
iwwer  to  apiMiint  a  clerk  to  assist  them. 

343<'.  AU  the  pio<'ecdings  in  this  eiwe  are  tiled  in 
the  oflico  of  the  protlionotaiy  or  clerk,  as  the  case 
may  be,  of  the  Court  of  the  "District  in  which  they 
are  heard. 

In  case  they  an-  had  in  a  District  other  than  thai 
in  which  the  case  was  brought,  the  record  shall, 
ujwn  the  order  of  the  referees,  be  transmitted  in  the 
manner  prescribed  by  articles  241  &  242  ol  this  Coile. 

343/'.  The  report  of  the  referees  shall  be  in  writing 
and  be  fyled  within  sixty  days  after  the  final  hearing 
of  the  parties,  in  the  office  of  the  prothonotary,  or 
clerk  of^the  Court  ot  the  place  in  which  the  case  was 
lieiidiiiii,at  the  time  of  the  appointment  of  the  referees. 

In  default  of  which,  eitiier  party  may  cause  a 
notice  to  be  .served  upon  the  attorney  of  the  ad- 
verse party  that  he  intends  to  end  the  reference. 

Upon  the  filiuj;  of  such  notice  ui  the  oftice  of  the 
prothonotary  or  clerk,  as  the  case  may  be,  the  rase 
is  continued  as  if  it  had  not  been  referred. 

However,  the  proceedings  had,  and  proof  addressed 
before  the  referees,  form  part  of  the  record  as  if  they 
had  been  had  and  taken  before  the  Court . 

The  Court  may  also,  upon  demand  of  either  of  the 
parties,  cancel  the  appointment  of  the  said  referees, 
if  they  do  not  proceed  with  diligence  to  the  hearing 
of  the  case. 

343f7.  On  the  statements  of  facts  and  propositions 
of  law  which  may  be  submitted  by  the  parties  to  the 
re,'erees,  it  shall  'be  the  duty  of  the  latter  to  decide 
what  are  pertinent  to  the"  issue  and  to  note  in  the 


report  their  findings  on  each, 
riie  omission  to  note  t 


the  same  shall  no',  however, 
invalidate  the  report. 

343ft.  The  referees  shall  further  iu  their  report 
set  out  the  text  of  the  judgment  to  be  drawn  up. 

343i.  On  the  application  to  homologate  the  report, 
the  Court  or  judge  orders  that  judgment  he  entered 
lip  "ny  thr  prothonotar"  or  clerk,  ao  the  <  i,-.i-  may  be, 
in  accordance  with  the  report. 

343_/.  If  the  reference  is  had  before  thr, .-.  or  more 
referees,  and  their  report  is  mianimoiw,  the  judgment 
based  thereon  shall  rot  be  subject  to  review,  by 
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627        REGISTEATION. 

these  judges,  and  the  appeal  is  brought  directly  to 
the  wourt  of  Queen's  Bench. 

343fc.  In  Appeal,  the  Court  shall  inquire  into  the 
merits  of  the  co.itestation  as  well  as  the  OTounds  of 
nullity  of  the  referee's  ivport.  Q.  48  Vict.,  Cap.  20. 
!Sec  6.  »      i-      » 


KEFOKMATOEY  SCHOOLS. 

I.  Act  hespeotinq  see  Q.  47  Vict.,  Ckv.  24- 

REGISTRAR. 


I.  Liability  of. 

28.  Case  of  Trust  and  Loan  Company  of 
Canada  &  Dupras,  (II  Dig.  646-30)  reported  in 
extenso  25  L.  C.J,  239,  Q.  B.,  1880. 

29.  Action  against  the  Registrar  of  the  re- 
gistration division  of  Dorchester,  for  $195.95. 
amount  which  the  plaintiff'  alleged  he  had 
lost  by  the  fault  of  the  defendant,  in  omitting 
to  mention  in  a  certificate,  a  hypothec  of  $100, 
and  on  the  strength  of  which  certificate  he 
had  purchased  the  property.  Plaintiff  alleged 
also  that  he  had  been  sued  on  the  hypothec 
and  although  he  had  called  in  his  vendor, 
judgment  had    been  rendered  against    the 
both  of   them  and  the  vendor  was    worth 
nothing.    The  defendant  pleaded  a  general 
denial  and  an  exception  in  which  he  set  up 
by  way  of  justification  that  the  hypothec  was 
entered  during  the  time  of  his  predecessor  in 
office  under  the  letter  B,  the  debtor's  name 
having  been  given  as  Bonhomme,  whereas  he 
was  always  known  and  defendant  had  always 
known  him  by  the  name  of   Dtdac.    The 
Court  of  first   instance  rendered  judgment 
against  defendant  for  $121,  amount  which 
plaintifF  appeared  to  have  lost,  but  in  Review 
the  judgment  was  reversed  and  the  action 
dismissed  entirely  on  the  ground  of  informa- 
lities in  the  notice  of  action,  and  more  parti- 
cularly that  under  the  cuvumstances  men- 
tioned by  defendant  in  his  special  plea,  and 
which  were  proved,  defendant  was  not  liable. 
Grenier  &  Rouleau,  8  Q.  L.  R.  323,  SCR 
1882.  '' 


REGISTRATION.        628 

,T7^^;il^  MAECHAJTDB  PUBLIQUE  See  MARRIED 

WOMEN. 
XII.  Of  privileoes. 
XIIII.  Of  rexts  transferred. 

XIV.  Of  sale. 

XV.  Op  servitudes  see  Q.  46  Vict.  Cap  25 
andQ.  47  Vict.,  Cap.  15. 

XVI.  Priority  of. 

XVII.  Proof  op  certificate. 

XVIII.  Regularity  of. 

XIX.  Renewal  of  see  Q.47,  Vict.,  Cap.  13. 
Sec.  1.  '  '  ) 

I.  Before  the  Code. 

30.  The  registration  of  a  will  containine 
a  substitution  made  in  1853,  has  not  the 
effect  of  replacing  the  insinuation  which  is 
necessary  and  the  registration  of  a  substitu- 
tion should  have  been  renewed  within  two 
years  of  the  promulgation  of  the  article  of  the 

luoo  •    ^°^f^^^  '^  Lalonde,  11  R.  L.  356,  S.  C, 

1882. 

III.  Default  op, 

31.  In  a  petitory  action  to  recover  pos- 
session of  a  piece  of  land  of  trifling  value, 
situated  at  River  Chaudiere,  held  that  iii 
order  td  invoke  priority  arising  from  a  want 
of  registration,  under  Article  2098  of  the  Civil 
Code,  the  title  must  proceed  from  the  same 

'^T^L  °/a  y.^".^"''-     C'^owilwr  &  Jacques,   10 
Q.  L.  R.  44,  Q.  B.,  1884. 

IV.  Effect  of. 


REGISTRATION. 

I.  Before  the  code. 

H.  By  memorials  ,?««  Q.  47    Vict,  Cap.    13 
,Sbc.  2. 

III.  DEr'Aii.Tni.. 

IV.  PJffect  of. 

V.  Neglect  of. 

VI.  Of  bailleitr  de  fonus. 

VII.  Of  oancellei)  deed. 

VIII.  Of  CoNSTiTirrKu  uexts  ,?««  RENTS. 

IX.  Of  customary  dower,  see  Q  46  Vic 
(.'ap.  25,  and  Q.  47  Vict.  Cap.  10. 

X.  Of  hypothec. 


o2.  A  renewal  of  registration  against  cadast- 
ral lots,  by  the  original  owner  of  a  baiUeur  de 
fonds  claim,  for  the  whole  of  such  claim  (of 
vvhich  he  had  previously  transferred  a  por- 
tion, by  deed  of  transfer  duly  registered) 
enures  to  the  benefit  of  the  transferor  under 
said  deed.  Aitken  &  Bisaillon,  27  L.  C.  J 
81,  S.  C.  R.,  1882. 

33.  And  in  renewing  registration  against 
cadastral  lots,  an  error  as  to  the  name  of  the 
possessor  of  the  property  will  not  invalidate 
the  procedure.    lb. 

34.  It  is  not  necessary  to  re-register  a  trans- 
fer ot  a  hypothecary  claim  against  the  cad- 
astral number,    lb. 

V.  Neglect  op. 

35.  The  want  of  registration  of  a  substitu- 
tion may  be  invoked  by  a  possessor  by  parti- 
cular title  duly  registered,  oven  though  such 
possessor  be  the  tutor  of  those  called  to  tho 
substitution,  or  a  person  deriving  from  such 
tutor.  Ternen.&  Labonfg.  2  Q.  B.  R.  90  &  94, 
Q.  B.,  1881. 

VI.  Of  Baillbue  db  Fonds. 

36  T.  sold  to  D.  certain  real  estate  in 
which  there  remain  duo  to  T.  $350.  D.,  be- 
fore registering  his  title  from  T.,  gave  a  hypo- 
thec to  B.  for  $85.    B's  hypothec  was  regist- 
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ored  10th  April,  1877,  and  the  sale  to  D.  was 
registered  at  full  length  on  the  6th  Novem- 
ber, 1877.  Held,  that  under  A rt.  2098  C.  C,  ( 1 ) 
the  registration  of  D's  hypothec  was  without 
effect  so  long  as  the  sale  to  J),  had  not  been 
registered ;  that  as  the  registration  of  T'x 
bailleur  de  Jonds  claim  was  perfected  whilst 
the  registration  of  B's  hypothec  was  still 
without  effect,  T's  bailleur  de  fonds  claim 
was,  in  contemplation  of  law,  registered  before 
B's  hypothec,  and  that  T.,  consequently,  hail 
a  right  to  be  collocated  in  preference  to  B. 
Racine  &  Delisle,  S  Q.  L.  R.  135,  S  C.  R,,  1882. 

37.  In  another  case  the  prothonotary  col- 
located two  creditors  pro  rata,  on  the  prin- 
ciple that  the  title  under  which  the  property 
mortgaged  by  the  defendant  was  acquired, 
was  only  registered  after  the  registration  of 
the  two  deeds  of  mortgage,  viz. :  on  the  3rd 
November,  1870.  On  contestation  the  collo- 
cation was  set  aside  and  the  report  of  distri- 
bution ordered  to  be  amended  on  the  ground 
that  the  clause  in  question,  of  Art.  2098,  con- 
tains only  a  condition  suspending  the  right 
of  registered  creditors,  and  that'  as  soon  as 
the  deed  under  which  the  mortgaged  pro])erty 
is  acquired  is  registered,  the  creditors  retain 
their  right  of  precedence  amongat  themselves 
according  to  the  date  of  the  registration  of 
their  respective  titles.  (2)  lienau-d  &  Bay- 
mond,  8  Q.  L.  R.  149,  S.  C,  1873. 

38.  In  another  case,  however,  a  distinction 
was  drawn  between  a  conventional  and  a 
legal  or  judicial  hypothec  with  respect  to  the 
application  of  the  rule  in  question.  In  that 
ease,  the  opposant,  in  1804,  ceded  to  the  de- 
fendant an  immoveable  property,  in  consi- 
deration of  a  life  rent  of  ¥10,  representing  a 
capital  debt  of  $1.66.67,  and  in  April,  1873,  he 
ceded  to  the  defendant  another  immoveable 
in  consideration  of  a  life  rent  of  $6.00.  Both 
of  these  transfers  remained  imregistered  un- 
til August,  1881.  At  a  judicial  sale  of  the 
properties  thus  ceded  to  the  defendant,  the 
opposant  filed  his  oppositions  ajin  de  charge, 


(1)  So  long  as  the  right  of  the  purchaser  has  not 
been  registered  ,ill  conveyances,  transfers,  lij-pothecs, 
or  real  riglits  granted  by  him  in  respect  of  such  im- 
moveable are  without  etlect.  2098  C.  C. 

(2)  The  decisions  as  to  the  inteipretation  of  thi.s 
clause  of  the  Code  are  rather  contiicting.  Tlie 
weight  of  authority,  however,  appears  to  lie  in  favor 
of  the  holding  in  Jiacine  rf'  Delisk,  whicli  follows 
Pacaud4-  Constant  [H  Dig.  650-511.  The  decisions 
which  appear  tj  te  in  conflict  with  these  are  not 
directly  so.  In  CharUi'^'s  .f  La  Social <i  de  Cons- 
truction III  D;^.  647-34],  tlie  vendor's  title  had 
been  registered  \,y  the  mortgagee  for  the  very  pur- 
pose of  giving  effect  to  the  mortgage ,  but  without 
reference  to  the  vendor's  claim  ;  Adam  cf  Flanders, 
[II  Dig.  648-411  refers  to  a  hypothec  granted  by  the 
vrrido-r  ""!••  "•"•t  uj'  the  purchaser  ;  ivitilt;  the  ctist--  uf 
Renaud  J;  Raymond  in  the  text,  though  sipparently 
deciding  in  favor  of  the  mortgagee,  hy  giving  to  the 
registration  of  tlie  purchaser's  title"  a  retroactive 
etJect,  does  not  arise  in  the  same  way  aud  was  not 
evidently  regarded  from  the  same  point  of  view.  Ed. 


asking  that  they  be  sold  subject  to  his  lien 
for  the  life  rent  in  each  case.  The  plaintiff 
contested  the  oppositions  on  the  ground  that 
the  claim  of  the  oppos.ant  remained  unre- 
gistered until  after  the  opposition  had  been 
filed,  and  that  on  the  contrary  he  (the  plain- 
tiff) had  registered  his  judgment  prior  to  the 
seizure.  The  opposant  relied  on  the  clause 
of  the  Art.  2098,  and  cited  Pacaud  dk  Cons- 
tant, in  support.  Held,  dismissing  the  oppo- 
tion  and  maintaining  the  pretentions  of  plain- 
tiff that  the  ruling  :n  Paaaud  <i;  Constant  did 
not  apply,  inasmuch  as  the  plaintiff's  hypo- 
thec arose  from  a  judgment  and  was  not  cov- 
ered by  the  terms  of  the  Article.  Fidal  d: 
Demers,  S  Q.  L.  R.  177,  S.  C,  1881. 

VII.  Cancelled  dked. 

39.  The  appellants  obtained  judgment 
against  one  C.,  —  and  on  the  7th  August 
1878,  took  out  exocution  and  seized  a  lot  of 
land  in  Lachin(^  The  respondent  filed  an 
opposition  alleging  that  on  the  9th  May,  1877, 
he  had  sold  the  lot  to  C,  but  that  on  the  8th 
May  1878,  C,  had  retroceded  it  to  him,  that 
neither  of  these  deeds  had  been  registered 
and  that  C^,  had  no  right  of  ownership  at 
the  time  the  lot  was  seized.  The  appellants 
then  discontinued  the  seizure,  but  immedi- 
ately registered  the  deed  from  opposant  C, 
and  then  took  out  a  new  writ  of  execution, 
and  two  days  later,  the  opposant  registered 
the  deed  of  retrocession.  He  subsequentlj' 
filed  an  opposition  to  the  second  seizure.  Held 
maintaining  the  opposition,  that  the  legal  title 
was  not  in  0,  at  the  time  of  seizure.  Long- 
pri  &  Valade,  4  L.  N.  34.  &  1  Q.  B.  R.  15,  Q. 
B.,  1880. 

X.  Of  iiypotiieu. 

40.  On  the  contestation  of  an  assignee's 
dividend  sheet,  held,  in  appeal,  confirming 
the  judgment  of  the  Court  below,  that  that 
portion  of  Art.  2098,  of  the  Civil  Code,  which 
says  that  "  so  long  as  the  right  of  the  pur- 
chaser (acquirer)  has  not  been  registered,  all 
conveyances,  transfers,  hypothecs  or  real 
rights  granted  by  him  in  respect  of  such 
immoveable,  are  without  effect,"  is  applica- 
ble to  deeds  anterior  to  the  Code,  and,  that, 
without  giving  a  retroactive  effect  to  the 
Code.  Fiocieti  Permanente  de  Construction 
du  District  de  Montreal  d-  Lanrin,  26  L.  C.  .1. 
281,  Q.  B.,  1872. 

XII-  Of  PRivii.EOBS. 

41.  The  registration  of  privileges,  required 
by  Art.  2100  C.  C.  (1),  applies  only  to  immo- 


nk 
'■'ft 


(1)  Creditors  and  legatees  claiming  separation  of 
propei'ty,  procure  a  right  of  pii'ference  upon  the  es- 
tate of  their  deceased  deuiu.s  against  tlie  creditors  of 
the  heirs,  or  legal  representatives  of  the  latter,  pro- 


!l 


i    ; 
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XIII.  Of  re.vts  teansfbrrbd. 

42.  To  effect  a  compromise  with  his  cred- 
itors, J.  B.  gave  his  notes  endorsed  by  McK, 
who  as  security  took  an  assignment  of  the 
estate  including  a  property  in  the  City  of 
Montreal.    McK  leased  this  property  to  the 
appellants  J.  E.  <fe  Son,  and  subsequently  re- 
conveyed  thq  property   to  Appellants  with 
right  to  recover  the  rents  accrued  on  the 
same.     Subsequently  the   Respondent  was 
appointed  sequestrator  of  the  property  in  a 
hypothecary  action  by  C.  &  Sons  against  McK 
and  sued  the  Appellants  to  recover  the  roni 
from  date  of  lease,  from  McK,  to  the  date  of 
his  appointment.  The  Court  expressing  strong 
doubts  as  to  the  propriety  of  the  appointment 
of  a  sequestrator  in  such  a  case,  and  reversing 
the  judgment  of  the  Court  below.  Held,'^ha.t 
the  transfer  of  rent  by  McK  to  B.  did  not  re- 
quire to  be  registered  to  enable  B,  to  receive 
the  rents.    Baylis  d;  Stanton,  2  Q.  B.  R.  350. 
&27  L.  C.  J.  203,  Q.  B.  1882. 

XIV.  Of  sale. 

43.  A  lot  of  land,  seized  at  the  instance  of 
Plaintiff  on  the  13th  of  November,  1879,  was 
clahned  by  the  Opposant,  under  a  notarial 
deed  of  sale  bearing  date  the  8th  April,  1878, 
but  which  was  not  registered  until  after  the 
seizure,  viz.  on  the  24th  November,  1879. 
Held,  that  the  seizure  did  not  prevent  the 
effectual  registration  of  a  deed  of  sale  exe- 
cuted before  the  seizure.  Drouin  &  Halli, 
7  q,L.  R.  146,  S.  C.  1881. 

44.  On  a  contestation  arising  out  of  an  m- 
Bolvent  estate — Held  that  the  purchaser  of  an 
immoveable  from  the  uisolvent,  long  prior  to 
the  insolvency,  had  a  good  title  and  could 

Erevent  the  seieure  and  sale  of  the  property 
y  the  creditors,  notwithstanding  his  title 
was  not  registered  until  after  the  insolvency 
Oroihid-  Stewart,  12  R.  L.  218,  S.  C,  1882. 


XVI.  Priority  op. 

46.  Where  a  hypothec  was  '  anted  and 
registered  by  the  purchaser  of  an  immoveable 
property  before  the  registration  of  the  vend- 
or's claim — Held  that  alth<nigh  tlie  vendor's 
claim  was  not  registered  until  long  after  the 
thirty  days  it  must  nevertheless  be  preferred 
to  the  hypothec  on  the  ground  that  until  the 
vendor's  claim  was  registered,  the  purchaser 
was  not  in  a  position  to  grant  a  valid  mort- 
gage. (1)  Chrmen  <t  Poitras,  7  Q.  L.  R.  81. 
S.C.  1881. 


'  46.  Where  a  hypothec  was  granted  on 
the  12  Maj-,  1867,  and  registered  on  the  20th 
of  the  same  month,  but  in  the  meantime  the 
property  had  been  transferred  but  not  re- 
gistered until  after  the  registration  of  the 
hypothec.  Held  that  the  title  of  the  owner 
of  the  hypothec  would  rank  before  that  of 
the  transferee,  notwithstanding  that  he  was 
in  open  and  public  possession  of  the  property 
and  notwithstanding  the  provisions  of  Art. 
2088  of  the  Civil  Code)  ( 1 ).  Bricault  d-  Bri 
cault,  11  R.  L.  163,  S.C.  1881. 

47.  According  to  the  provisions  of  the  last 
paragraph  of  Art.  2098  C.  C.  and  2043  C.  C.  the 
hypothec  granted  by  the  owner  of  an  im- 
moveable and  registered  before  the  registra- 
tion of  the  owner's  title,  will  rank  prior  to  one 
given  and  registered  since  the  registration  of 
the  owners  title.  Dubeau  d  Pietie,  12.  R.  L. 
92,  S.  C.  1883. 

XVIl.  Proof  of  certificate. 

Art.  2145a  of  the  C.  C,  enacted  by  section  6  of 
the  Alt  47  Vict.,  cap.  13,  is  amended  by  adding 
thereto  the  following  paragraph  : 

"The  certificate  of  registration  is  prima  facie 
proof  of  its  contents.  Q.  48  Vict.,  cap.  19,  sec.  1." 

Art.  2147  of  the  Civil  Code  enacted  by  section  6 
of  the  Act.  47  Vict.,  Cap.  13,  is  amended  by  ad- 
ding to  the  hst  paragraph  thereof  the  following 
words,  "and  i»  prima /iiow  proof  of  its  contents.  '^ 
Sec.  2. 


XVIII.  Reoularity  or. 


▼idee'  they  register  witliin  oii  months  after  the 
death  of  tb"ir  debtor,  tlic  rights  which  they  have 
sg3.ir.pt  h\~  auccc-ssioii.  Sut-h  registration  is  cii'cctod 
by  means  of  a  notic. ,  or  memorial  Ki)ecifyiug  the 
nature  and  amouni  of  tliir  claims,  and  describing 
•ny  immoveables  affected  ttiereby.    2108  C.  C. 

(1)  Se*  II  Dig.  660-61. 


48. The  oi)posant8  were  collocated  in  tho  re- 
port of  distribution  for  the  balance  of  thej  ''oe 
of  sale  as  transferees.  The  plaintiff  contested 
their  rights  because  their  deed,  registered  by 
memorial,  was  defectively  registered.  Per 
curiam — The  contestants,  however,  on  the 
19th  August,  1874,  before  taking  their  hypo- 
thec on  the  property,  themselves,  caused  the 
registration  to  be  renewed.  They  must  be 
held,  therefore  to  have  taken  their  hypothec 
with  full  knowledge  of  what  they  themselves 
had  done  ;  and  in  their  mouths,  at  all  events, 
whatever  questions  others  mi^ht  raise,  the 
objection  is  not  to  be  received.  The  point,  in 
ai)y  case,  would  only  be  a  technical  one.  The 
form  used  is  the  form  given  in  the  Code  of 
Procedure  (appendix  No.  26),  and  under  Art. 
1 172  C.  C,  it  was  in  time.  The  object  of  all  re- 
gistration is  notice.  A  registration  by  one  is 
as  good  as  by  another.  The  judgment  which 
dismissed  the  contestation  is  confirmed  with 
costs.  SociM4de  construction  Jacques- Cart ier 
d  Lamarre,  5  L.  N.  218,  S.  C.  R.  1882, 

XIX.  Renewal  op. 

49.  If  a  person  renews  the  registration  of  a 
hypothec  after  the  delay  allowed  by  law  and 


(1)  The  registration  of  a  real  right  cannot  prejudice 
the  purchase  of  an  immoveable,  who  at  the  time  I  and 
before  the  coming  into  force  of  this  code],  wa*  in 
open  and  public  possession  of  it  as  owner,  even  though 
hw  title  be  not  registered  until  afterwards.  2084  CC. 


TON. 
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after  the  property  hypothecated  has  passed 
into  the  hands  of  others,  by  duly  registered 
titles,  such  renewal  of  registration  would  be 
set  aside,  and  the  person  affecting  it,  would 
be  liable  in  damages  towards  the  proprietor 
of  the  property.  Daigneaulf  &  Deviers,  12 
R.  L.  66,  S.  C.  1881. 

50.  Where  the  creditor  had  neglect(>d, 
through  the  fault  of  the  notary,  to  renew 
the  registration  of  his  hypothec,  and  the  pro- 
perty was  sold  by  the  sheriff,  so  that  the 
surety  could  not  be  subrogated,  he  was  held 
to  be  discharged.  Vezina  &  Bernier,  7  Q.  'j. 
R.  310,  S.  C.  1881. 

51.  The  registration  of  a  deed  of  sale  in 
which  the  immoveable  sold  is  described  by 
its  cadastral  number,  and  in  which  the  pur- 
chaser undertakes  to  pay  the  amount  of  a 
hypothec  due  registered  before  the  pro- 
clamation of  the  Cadastre,  will  not  supply 
the  place  of  the  renewal  of  registration  of 
such  hypothec  required  by  C.  C.  2172.  Les 
Eccliaiasiiques  du  s4mmaire  de  St-Sulpice, 
&  La  SocUti  de  Construction  t'anadienne, 
28  L.  C.  J.  23  &  7  L.  N.  131.  Q.  B.,  1884. 

Registry  Offices. 

Art.  2160  of  the  C.  C.  is  replaced  by  the  following  ;— 
"  2160.  Registry  offices  must  be  kept  open  every 
day,  Sundays  and  holidays  excepted  from  nine 
o'clock  in  the  morning  till  four  o'clock  in  the  after- 
noon." 

2-  This  Act  shall  come  into  force  on  the  day  of  its 
sanction.   Q.  46  Vict.  C.  23,  Sec.  1. 

I.  Liability  ok  county  fob  care  of  building. 

52.  The  registrar  of  the  County  of  St.  .John, 
brought  action  for  $925  for  the  heating,  care 
and  cleaning  of  the  building  for  seventeen 
years,  and  for  furniture  provided  for  the  same, 
under  C.  S.  L.  C,  cap.  24,  sec.  26,  s.  s.  5,  which 
authorizes  the  Council  to  pass  a  by-law  for 
the  acquisition,  construction,  and  maintain- 
ance  of  an  office  for  the  registration  of  deeds, 
and  of  a  fire-proof  vault.  Pliiintift,  however, 
had  only  recently  discovered  this  provision 
and,  according  to  his  own  admission,  had  no 
though!)  of  making  any  claim  on  the  Council, 
when  he  rendered  the  services,  «Slcc.  Action 
dismissed.  Chartrand  <L-  Corporation  of  the 
County  of  St.  John,  6  L.  N.  83,  S.  C.  R.  1883. 


siastics  and  pupils  of  the  seminary  of  Quebec 
as  a  place  of  recreation.  It  was  their  countiy 
house,  to  which  they  resorted  to  the  number 
of  300  and  upwards,  for  the  fresh  air  and 
exercise,  every  week — Held,  following  Ver- 
don  et  Les  dames  de  la  Congrigation  N.-D. 
dc  Montreal  (1),  that  the  defendants  were 
exempt  from  all  municipal  and  school  taxea- 
on  account  of  said  property.  School  Commis, 
sioners  of  St.  Roch  &  Siminaire  de  Quihec, 
10  Q,  L.  R.  335,  Q.  B,  1884. 


REINTEGRANDE. 

I.  Action  en,  see  ACTION'. 


RELIGIOUS  INSTITUTIONS. 

1.  Exemption  from  taxation. 

53.  Property  for  which  appellants  demanded 
taxes  from  the  respondent,  was  a  farm  known 
by  tlie  name  of"  Maizerets,"  devoted  for  more 
than  a  century  to  the  uje  of  the  priests,  eccle- 


RENTKS. 

I.  Constituted. 

Registration  of, 

II.  Life. 

[.  Coxstitutki). 

54.  The  'JVith  .•Vrt.  of  the  Coiiiume  de  Paris, 
which  is  as  follows  :  "Les  detenteurs  eipropri^- 
faires  d'hSritages  charges  et  redeimbles  de  cens, 
rentes  ou  autres  charges  rMles  et  annvHles, 
so7it  temis per sonnellementde payer  et  acquit- 
ter  icelles  charges  d  celui  on  ceux  d  qui  elles 
sont  dues,  et  les  arrirages  6chns  de  lenrs  biens, 
tant  et  si  longuement  que  des  dits  heritages, 
ou  dc  partie  et  portion  d'iceux,  ils  seront 
detenteurs  et  propriitaires,'"  does  not  apply 
to  the  constituted  rent.  Wright  &  Moreau,  10 
Q.  L.  R.  544,  S.  C.  1882,  &  8  L.  N.  371,Q.B.,  1885. 

55.  Registration  of.  —  The  opposant,  in 
1856,  sold  a  lot  of  land  in  Montreal,  for  £40, 
for  the  payment  of  which  the  purchaser 
agreed  to  an  i\nnual  constituted  rent  of  £2.8, 
and  that  in  case  of  the  alienation  of  the  pro- 
perty, the  capital  of  the  rent  would  became 
exigible,  unless  the  subsequent  purchasers 
also  agreed  to  pay  the  rent.  It  was  further 
stipulated  that  in  case  of  the  inexecution  of 
any  of  the  conditions  on  the  part  of  the  pur- 
chaser or  his  assigns,  that  the  opposant  should 
recover  possession.  The  property  passed 
through  several  hands  until  it  reached  the 
hands  of  the  defendant  as  assignee  in  insol- 
vency of  the  last  transferee.  The  opposant, 
on  the  forced  sale  of  the  property,  claimed  to 
be  collocated  for  the  full  amount  of  the  rent 
and  two  years  arrears  of  interest.  The  con- 
testant, who  had  a  duly  registered  title 
against  the  property,  contested  the  colloca- 
tion of  the  opposant  on  the  ground  that  she 
bad  never  renewed  the  registration  of  her 
claim  as  required  by  law.  The  opposants 
rt plied  that,  as  unpaid  vendors,  they  had  the 
right  to  demand  the  resolution  of  tho  sale 
and  to  roenter  into  possession,  and  not  hav- 
ing demanded  this,  they  had  still  a  right  to 
be  collocated  by  privilege  on  the  proceeds 
according  to  Art.  729  of  the  Code   of  Proce- 

dui"''       Held.,   fnllnwiiior   fit     G>'r  (f  MiHetfe.  3 

Q.  L.  R.  369  •  Sham  i  Lefurgy,  1  L.  C.  R,  5  : 
Bouchard  &  Blais,  4  L.  C.  R.  37 1 ;  Thomas  d- 


i  f 


m 


(I)  11  Dig.  651-55. 
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635        REQUfiTE  CIVILE. 

ffi^'h  ^^  h  ^i  ^-  •^°^5  (^"^thier  &  Valois, 
J«.L.  C.  J.  26,  that  the  title  of  the  opposants 
oeing  anterior  to  the  Code,  the  right  to  a  dis- 
>omtion  of  the  sale  was  preserved,  even  with- 
"ut  registration,  and  that  not  having  asked 
ior  a  dissolution,  they  had  a  right  under  Art. 
iM,  to  be  collocated  on  the  proceeds  in 
preference  to  all  hypothecary  creditors,  La 
Compagnie  de  Pret  et  Cridit  Fonder  &  Ga- 
rand,  25  L.  0.  J.  loi,  S.  C,  1880  j 


REQUfiTE  CIVILE. 


11.  Life. 

^A%'  The  privilege  of  the  Crown  for  arrears 
othfe  rents  is  like  that  of  individuals  res- 
tricted to  five  years  and  tho  current  year. 
m,2c  mr"^'  '^  Davidson,  8  Q.  L.  R. 
.57.  The  property,  on  which  was  a  life  rent 
was  sold  by  the  sheriff;  and  the  owner  of  the 
rent  having  secured  it  by  an  opposition  afin 
rf€   charge,    which  ^vas  allowed,   transfen^ed 

H.i^  f^fTl'^\  '^^^  plaintiff  signified  the 
tifirsfer  to  defendant  and  brought  action,  in 
a^iault  of  payment,  based  on  the  transfer. 
JJefondant  pleaded  that  plaintiff"s  title  was 
properly  the  judgment  on  the  opposition  and 
not  the  transfer,  and  this  view  was  main- 
tamed  by  the  Court  of  first  instance,  but  in 
Keview,  reversed  on  the  ground  that  the 
transter  constituted  his  proper  title.    Wriaht 

?71   Q.T'  ?885^"  ^^^'  ^-  ^-  ^'  ^^^^'  ^  ^  ^^• 


REPAIRS. 

1.  Right  of  Lessee  to  Damages  for  Loss 
OCCASIONED  BY,  see  LESSOR  &  LT5SSEE 
JcioHTS  OP  Lessee  . 


REPRISE  D'INSTANGE. 
r.  MoTio.v  FOR,  .?ee  ATTORNEYS  change  of, 

REQUITES  -See  PROCEDURE, 

PETITIONS. 

REQUITE  CIVILE. 

I.  Grounds  for. 

I I.  Prooc^pre  on. 

I.  GHorxDs  for. 

58.  The  defendants  retained  an  attflrnev 
to  defend  their  case  upon  the  merits.  The 
attorney  so  retained  prepared  an  appearance 
which  he  believed  he  had  filed,  but  owing  to 
ajx  otaission  as  he  supposed  of  his  student  or 
clerk,  the  register  did  not  show  that  an  ap- 
pearance was  ever  received  the  prothonotary, 
and  judgment    was    rendered    by    default. 


636 

Held,  on  affidavit  of  these  facts  by  the  attor- 
ney in  question  and  on  the  authority  of  ZfiZ- 
lond  &  Reed,{\)  that  the  enumeration  in  Art. 
oOoof  the  Code  of  Procedure  of  cases  in 
which  requete  civile  might  be  granted  was  not 
exclusive   and  that  the  requete   would   be 

^"rR'-L.i^?,i.s:ffi"Q-^-«2io 

59.  In  a  case  in  which  the  defendants  an- 
pcared  by  attorney  but  did  not  plead,  and 

.were  summoned  to  answer   interrogatories 

but  (lid  not  appear,  and  the  interrogatories 

were  taken  hjdeimM.-Held,  that  an  allega- 

lon  supported  by  affidavit  of  defendants  that 

I  tney  offered  to  answer  interrogatories  after- 
wards was  not  sufficient  to  set  aside  the  jude- 

TK&^t%%l  ^'""^'*"  *  ^''^^'^'^' 

60.  And  in  another  case  in  which  the  de- 
fend.wt  urged  that  she  had  never  been  served 
which  appeared  also  by  the  return  of  the 
baMff;  who  said  she  had  a  domicile  here,  and 

ui^^'^^T^-  ^""^^  ^^"^"^  'n  as  an  absentee.- 
Held,  following  Thouin &  Leblanc,  (I  Dig.  905- 
90),  and  Kellond&Eeed,  lb.,  (692-86),  that  a 
requete  civile  v.'as  not  the  proper  remedy,  as 
It  was  only  open  to  parties  in  the  cause,  and 
her  proper  recourse  was  by  tiers  oppos  tion, 
and  as  this  had  also  been  filed,  opposition 
maintained    and    requSfe    civile    dismissed. 

«i  '??„-f  «'■'•"''«)  4  L.  N.  325,  C.  C,  1881. 

bl.  Where  the  Court  had  granted  leave  to 
defendant,  after  foreclosure,  to  file  a  plea,  but 
the  plea  was  not  produced,  and  the  plaintiff- 
made  his  proof  exparte  and  obtained  jude- 
meut._^eW,  that  the  requSte  civile  sibsi- 
quently  by  defendant  was  proterlv  dis- 
missed notwithstanding  the  affidavit  of  his 
counsel,  alleging  that  there  was  an  agreement 
between  him  and  the  plaiutitt'-s  attorney 
^^''V^'}  case  should  not  be  proceeded  with. 
Trudel  &  strong,  6  L.  N.  .316,  S.  C.  R.,  1883. 

IT.  Procedure  on. 


62.  Plaintiff  obtained  judgment  ex  parte 
against  defendant ;  and  the  latter  after  gettine 
an  order  to  suspend  from  ajudge  in  chambers, 
hied  his  requete  civile  and  gave  notice.  Plain- 
tiff made  motion  to  dismiss  on  the  ground 
that  the  reqtiSte  had  not  been  presented  au 
in?me  tribunal  Cour  tenante.  The  plaintiff- 
based  his  proceeding  on  505  C.  C.  P  (1)  and 


a)  Judgments  which  are  not  susceptible  of  beini; 
appealed  from  or  opposed,  as  hereinahovc  provideC 
inay  be  revoked,  upon  a  petition  presented  to  the 
same  Court,  by  any  peraon  who  wa 


vas  a  party  to  or 


was  summoned  to  be  a  party  to  tlie  suit  in  -the  fot 
lowing  ea.ses.  lo.  Where  fWud  or  artifice  has  been 
made  use  of  by  the  r  oosite party.  2o.  Where  they 
iiave  been  rendered  upon  documents  which  have 
only  been  subsequently  discovered  to  be  M'"  or 
Ubou  anv  unauthorized  tender  or  consent  disavowed 
after  judgment.  3o.  Wnere,  since  they  were  rendered, 
documents  of  a  conclusive  nature  have  been  disco! 
vered  which  had  been  withheld  or  concealed  by  the 
opposite  party.  605  C.  C.  P..  ^ 


VILE. 
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6S1    RETURNING  OFFICER. 

the  defendant  on  507  C.  C.  P.  (2).— Held  dis- 
missing the  motion  of  plaintiff  that  the  pro 
cedure  was  sufficient  and  the  Court  would 
not  revise  the  order  of  the  judge  in  banco. 
Landreville  &  Lenoir,  26  L.  C.  J.  287,  C.  C, 
1882. 


REVIEW. 
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EESEBVED   CASK— See 
LAW. 


CRIMINAL 


RESILIATION. 

I.  Db  vente  des  meubles    see   SALE    of 

MOVEABLES. 


RES  JUDICATA— 5ee  CHOSE  JUGEE. 


RESOLUTIONS. 


I.  Of  municipal 
CORPORATIONS. 


couNCit,  see  MUNICIPAL 


RETROACTIVITY. 

I.  Of  statutes  see  SUCCESSIONS. 


RETROCESSION. 

I.  What  is. 

63.  Where  father  and  son,  sold  a  property 
belonging  to  them  in  equal  portions,  to  the 
brother  of  the  father,  who  some  years  subse- 
quently resold  it  to  his  brother Held  that 

this  was  not  a  retrocession  and  did  not  create 
confusion  of  the  quaUties  of  debtor  and  credi- 
tor with  regard  to  the  balance  of  the  price  of 
the  first  sale  which  had  been  delegated.  Dos- 
taler  &  Duponf,  8  Q.  L  R.  365,  S.  C.  R.  1882. 


RETURN. 

r.  Of  sbrvice  see  PROCEDURE  serviok. 


RETURNING  OFFICER— A'sc  ELEC- 
TION LAW. 


(2)  Petitions  for  lovoimtiou  of  Judgment  cannot 
stsy  or  prevent  execution  unless  an  order  to  suspend 
is  granted  by  the  Court  or  judge,  507  C.  C.  P, 


REVENDICATION. 

1.  .\ttachment  hy  see  ATTACHMENT. 


error  may  re 


REVIEW. 

I.  Costs  in. 

II.  Delays  in. 

III.  Deposit  in. 

IV.  Factum  in. 

V.  In  municipal  matters, 

VI.  Inscription  struck   by 
replaced, 

VII.  Parties  not  in  the   kecoro  cannot 

INSCRIBE, 

VIII.  Procedure  in. 

IX.  Question  of  costs  in. 

X.  Right  of. 

I.  Costs  in. 

64.  Where  a  party  inscribing  in  review, 
files  a  desistement  from  inscription  after  ap- 
pearance and  factum  has  been  filed  by  the 
respondant,  and  after  the  inscription  on  the 
role  for  hearing,  the  respondant  is  entitled  to 
full  fees  as  in  a  case  settled  before  heaiinz. 
Milloy  &  O'Brien,  27  L.  C.  J.  289,  S.  C.  1880, 
&6L.  N,  336,  S.  C.  R,  1883. 

II.  Delays  in. 

65.  If  the  eighth  day  after  judgment  is  a 
non-juridical  day,  the  deposit  for  revision  may 
be  made  on  the  ninth  day,  and  in  such  case 
an  inscription  filed  on  the  tenth  day  is  good. 
Hingston  &  Larue,  1  Q.  L.  R.  306,  S.  C.  R., 
1881. 

66.  Where  there  is  an  inscription  in  Re- 
view of  a  judgment  rendered  in  a  suit  be- 
tween lessor  and  lessee,  the  opposite  party  is 
entitled,  under  the  C.  C.  P.  500,  to  a  delay  of 
eight  days  from  date  of  inscription,  before  he 
can  be  compelled  to  urgue  the  case.  Penny  dc 
The  Montreal  Herald  Printing  &  Publishing 
Company,  6  L.  N.  68,  S.  C.  R.,  1883. 

III.  Deposit  in. 

Art.  497  of  the  said  Code  is  reptfulod  and  replaced 
hv  the  following : 

■'  497.  This  review  cannot  be  obtained,  until  the 
party  demanding  it  has  deposited,  m  the  office  of 
the  Prothouotaiy  of  the  Court,  which  rendered  the 
judgment,  and  within  eight  days  from  such  judg- 
ment a  sum  of  twenty  dollars,  if  the  amount  of  the 
suit  docs  not  exceed  four  hundred  dollars  or  of  forty 
dollars  if  the  review  is  taken  in  virtue  of  paragraph 
4  of  article  494,  or  if  it  bo  a  real  action  ;  together 
wuh  au  additional  sum  of  three  dollars  for  makfti^ 
up  and  transtaitting  the  record,  when  the  judgment 
has  been  rendered  elsewhere  then  in  the  cities  of 
Quebec  and  Montreal.  The  amount  thus  deposited 
is  intended  to  pay  the  cost,';  nf  the.  r-vi?w  iuciirred 
by  the  opposite"  party,  if  the  court  should  grant 
them,  if  not,  it  is  returned  to  the  party  by  whom  it 
was  deposited."  Q.  48  Vict.,  Cap.  21. 

67.  VVheio  a  plaintiff  inscribed  in  review. 
on  two  contestations,  but  made  only  one  de- 
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REVIEW. 


REVIEW. 


640 


posit  and  the  defenclant  moved  to  discharge 

the  inscription  in  consequence Held  that 

the  plaintiff  would  bo  allowed  to  mako  an- 
other deposit  on  payment  of  costs  and  mo 
tioii,  but  the   mscnption  would  stand.  Mc- 
^amee  d;  Jones,  4  L.  N.  102,  S.  C  R.  1881. 

68.  On  an  inscription  in  review,  held  folio  iv- 
ing  Lacombe  d;  Ste-Marie,  Leaviit  &  Moss  & 
Jones  &  McNamee,  that  when  several  defen- 
dants have  pleaded  s9])arately,  the  plaintiff 
inscribing  in  revision  on  all  these  contesta- 
tions must  make  as  many  deposits  as  there 
are  contestations.  Pednaud  &  Perron,  1  Q 
L.  H.  319,  S.  C.R.,  1881.  ^ 

69.  On  an  inscription  in  Review  from 
a  judgment  granting  a  writ  of  possession, 
it  was  contended  that  the  deposit  should 
be  $40,  instead  of  $20.00  as  the  proceeding 
concerned  veal  estate.  Held  that  as  the 
tariffonly  gave  a  small  fee  on  writs  of  pos- 
session, not  as  in  a  principal  action,  that  the 
depoa-t  of  $20.00  was  sufficient.  McLellan 
d:  Hale,  Ah  N.  ,351,  S.  0.  R.,  1881. 

70.  To  a  seizure  of  the  right  of  use  and  ha- 
bitation, reserved  by  defendant  in  the  sale  of 
his  property,  the  defendant  filed  opposition 
afin  d'annuler  on  the  ground  that  the  rights 
in  question  which  he  bound  himself  not  to 
dispose  of  without  the  consent  in  writing  of 
the  proprietor  of  the  land,  were  insaisissable. 
Held  tha,t  such  rights  were  real  rights  and  to 
inscribe  in  Review  from  a  judgment  dismis- 
sing such  opposition,  a  deposit  of  $40,  was 
necessary.  Ooulet  &  Gagnon,  8  Q.  L.  R. 
208,  S.  C.  R.,  1882.  i/       ,       h         iv. 


IV.  Factums  in. 

71.  Le  factum  en  revision  une  fois  produit 
forme  partie  du  dossier,  et,  par  consequent, 
devient  un  document  public  dont  les  parties 
peuvent  prendre  communication  comme  de 
toute  autre  piece  de  procedure.  Le  factum  ' 
ne  doit  contenir  rien  de  secret,  ce  n'est  qu'un 
recit  des  faits  et  I'argumt  it  des  parties. 
Lighthall  &  Chretien,  5  L,  N.  363.  S.  C.  R,, 
1882. 

V.  In  Municipal  Matters. 


I      "6.  From  all  judgments  concerning  municipal 
I  corporations  and  municipal  offices,  on  proceedinm 
taken  in  virtue  of  Chap.  10  of  this  Code.'' 

C.  The  following  words  :  "  If  the  review  ia  taken 
in  virtue  of  paragraph  B  of  article  494, "  as  inserted 
in  article  497,  in  the  seventh  line  of  tlie  said  artiole 
after  the  word  "dollars"  and  before  the  word  "or"' 
80  as  to  amend  the  articles  as  follows  :  ' 

"This  review  cannot  be  obtained  until  the  party 
demanding  it  has  depo-sited  in  the  office  of  the  pro- 
thonotorj-  of  the  Court  which  rendered  the  judguieat, 
and  within  eight  days  from  the  date  of  such  judg- 
ment, a  sum  of  twenty  dollars,  if  the  amount  of  the 
suit  does  not  exceed  four  hundred  dollars,  or  of  forty 
dollars  if  the  amount  of  the  sum  exceeds  four  hun- 
dred dollars,  if  the  review  is  taken  in  virtue  of  para- 
graph 6  of  article  494,  or  if  it  be  a  real  action ; 
together  with  an  additional  sum  of  three  dollars  for 
making  up  and  transmitting  the  record,  when  the 
judgment  has  been  rendered  elsewheae  than  in  the 
Cities  of  Quebec  and  Montreal.  The  sum  thus  de. 
posited  is  intented  to  pay  the  costs  of  the  review 
incurred  by  the  opposite  party,  if  the  Court  should 
grant  tliem,  if  not,  it  is  returned  to  tlie  party  by 
whom  it  was  deiiosited. 

3.  The  following  article  is  added  to  article  500  (,!' 
the  said  Code. 

"  500a  Cases  pleaded  in  virtue  of  paragraph  6  of 
article  494  sli  "  Lave  prooedence  over  others.  Q.  45 
Vict.,  Chap.  . 

The  following  paragi'aph  is  added  to  article  494  of 
the  Code  of  Civil  Procedure  of  Lower  Canada,  as 
replaced  by  the  Act  34  Vict.,  Cap.  4. 

"Fronl  all  judgments  in  matters  concerning  mu- 
nicipal offices,  on  proceedings  taken  in  virtue  of 
Chapter  ten,  of  title  .second  of  book  second,  of  the 
second  part  of  this  Code."    Q.  48  Vict.,  Cap.  21, 


VI.    l.VSCRIl'TION    STKUCK    BV    EllROK    MAY  BK 
REPLACED. 


72.  Held,  following  Fisei  *  Fournier,  (I) 
that  no  review  can  be  had  of  a  judgment  of 
the  Circuit  Court  respecting  a  municipal 
office.  ThSroux  &  Corporation  of  Arthahas- 
kaoille,  9  Q.L.  R.  62,  S.  C.  R.,  1883,  &  Lacerte 
(t  Dufreane,  9  Q.  L.  R.  100,  S.  0.  R.,  1883. 

Wherea-i  it  is  injust  to  deprive  parties  of  the  right 
of  review,  before  three  judges  of  the  Superior  Court, 
in  certain  cases  in  which  the  rights  of  Municipal 
Corporations  and  of  the  persons  under  their  adminis- 
tration are  in  question.  Therefore,  Her  Majesty,  by 
and  with  the  advice  and  consent  of  the  Legislature 
of  Quebec,  enacts  as  follows  : 

1.  The  following  paragraph  is  added  to  the  five 
paragraphs  of  Art.  iVi  of  the  Code  of  Civil  Procedure 
of  Lower  Canada. 


73.  Where  an  inscription  in  Review  wm  dis- 
charged by  error,  it  was,  on  motion,  replaced, 
there  being  no  counter  affidavit  to  that  by 
which  the  motion  was  supported.  The  Court, 
however,  remarked  that  the  more  correct 
course  was  by  requSie  civil  and  not  by  mo- 
tion. Watson  &  Smith,  4  L.  N.  402,  S.  C.  R. 
1881.  '  ' 

VII.  Partie-s  .vot  in  the  rboobd  cannot  in- 

SCRIBK. 


(1)  II  Big.  S67-84. 


74.  A  bailiff  who  by  the  judgment  com- 
plamed  of  was  suspended  in  consequence  of 
his  testimony  as  a  witness  in  the  cause,  is  not 
a  party  to  the  cause  in  which  he  was  examin- 
ed. Held  that  the  Court  of  Review  could 
not,  on  an  inscription  by  him,  inquire  into  the 
legality  of  such  suspension.  Hurtubise  & 
Riendeau,  4  L.  N.  3.54,  S.  C.  R.,  1881. 

IX.  Question  op  costs  in. 

75.  ITie  Court  of  Review  will  reform  a  judg- 
ment of  the  Court  below  which  condemns  the 
defendant  to  pay  plaintiff's  costs  of  enquite 
on  a  demand  of  plaintiff  for  damages  which 
was  overruled  by  the  Court.  MoLeod  &  Mar- 
cil,  6  L  N.  55,  S.  C.  R.,  1883. 
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IX.  FROOEDtTRB  IN. 

The  following  Ait.  is  added  after  Art.  600  of  the 
said  Code  :— SOD.  "  Cases  instituted  in  virtue  of  pa- 
ragraph 4  of  Art.  494  (1)  have  precedence  over  all 
other  cases.  Q.  48  Vict.,  Cap.  21,  Sec.  3. 

X.  Right  of. 

76.  A  judgment  on  a  petition  to  be  appointed 
judicial  guardian,  is  not  susceptible  of  revi- 
sion. Oagnon  d:  Lalonde,  4  L.  N.  277,  S.  C.  R. 
1881. 

77.  On  a  motion  to  strike  an  inscription  in 
review,  on  the  ground  that  the  amount  was 
not  sufficient  to  give  jurisdiction,  the  demand 
being  for  $96,  and  the  possession  of  the  pro- 
perty valued  at  $8  per  month — Held  suffi- 
cient, especially  on  an  inscription  by  a  defend- 
ant en  garantie  who  could  have  a  right,  even 
to  add  the  costs  on  the  principal  demand  to 
which  he  was  condemned.  Gauthier  &  Desy, 
9Q.  L.  R.  13,  S.  C.R.  1882. 

78.  A  judgment  in  Chambers,  appointing  a 
sequestrator,  is  in  the  nature  of  a  final  judg- 
ment, and  a  re>  Iv-^w  may  be  had  upon  such 
judgment.  McOracken  &  Logue,6  L.  N.  90,  S. 
C.  1883.  If     >  , 


REWARD. 


I.  Right  to. 


79.  The  defendant  oflFered  a  reward  for 
information  that  would  secure  the  conviction 
of  the  person  who  broke  into  his  shop  on  the 
night  of  the  1 7th  May,  and  stole  goods  there- 
from. The  plaintiff  gave  information  that  his 
own  nephew  was  the  thief,  and  the  latter  was 
convicted  on  his  own  confession  of  larceny,  as 
on  15th  May — Held,  that  the  plaintiff  was 
entitled  to  the  reward,  notwithstanding  that 
the  conviction  was  for  larceny  and  not  for 
breaking  into  a  shop  and  steaUng  therefrom, 
and  that  the  date  was  diflferent  from  that 
mentioned  in  the  oflfer  of  reward — more  espe- 
cially in  the  absence  of  proof  that  there  were 
two  offenses  committed  about  that  time,  at 
the  sar  ,e  place,  or  the  person  convicted  was 
only  a  receiver.  Williams  &  Nicholas,  7  L.  N. 
75,  S.  C.  R.  1883. 


RIGHT  OF    ACTION  5ee- ACTION 

INTEREST  IN. 


RIGHT  OF  WAY— S.c  SERVITUDES. 


(1)  Upon  every  interlocutory  judgment  which  un. 
necessarily  retards  the  fiuaj  hearing  or  decision  of  the 
CMC.  C.  C.  P.  494,  par.  4. 


R.  0.  CORPORATIONS.    642 
RIPARIAN  PROPRIETORS. 

I.    KlOHTS  OF. 

80.  Case  of  Bell  &  Corporation  of  Quebec 
(II  Dig.  660-94),  reported  in  exienio,  7  Q.  L.  R. 
103,  P.  C.  1879. 


I  I 


RIVERS, 

I.    RiOHTS  OVER. 

81.  The  limits  of  the  municipality  of  the 
town  of  Longueuil  extend  to  the  center  of 
the  River  St.  Lawrence,  and  a  wharf  situated 
within  the  said  limits,  used  as  the  property 
of  a  Ferry  Co.,  is  liable  to  taxation  by  the 
municipality.  Ville  de  Longueuil  &  La  die. 
de  Navigation  de  Longueuil,  6  L.  N.  291.  S  C 
1883.  ^         '  ,      - 


RIVER  ST  LAWRENCE. 

I.  Act  for  facilitating  the  navigation  or 
NEAR  the  Harbour  op  Quebec,  see  C.  4849 
Vict.,  Cap.  77. 

II.  Deepening  of  channel,  see  C.  46  Vict 
Cap.  38.  ' 

III.  Improvement,  of,  see  C.  45  Vict.,  Cap. 
44. 


ROADS -5ee  MUNICIPAL 
CORPORATIONS. 

I.  Rights  over. 

[I.  Width  of,  see  TUNPIKE  ROADS. 

I.  Rights  ovt)R. 

82.  Where  the  appellants  had  made  a  road 
for  the  purpose  of  access  to  their  mills,  and 
had  bridged  it  with  logs,  which  logs  they  after- 
wards removed  to  use  on  another  road Held 

that  the  removal  of  the  logs  did  not  give  to 
the  Corporation  a  right  to  the  possessory 
action,  and  the  judgment  of  the  Superior 
Court,  maintaining  a  demand  to  that  effect, 
was  reversed.  Price  &  Corporation  of  Ste. 
Oeneviive,  8  Q.  L.  R.  67,  Q.  B.  1881. 


ROMAN  CATHOLIC  CORPORA- 
TIONS. 

I.  Act  respecting,  see  Q.  46  Vict.,  Ca?.  44. 
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SALE. 


SALE. 
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.!< 


SAILOR. 

I.  Ill  treatent  of  see  MERCHANT  SHIP- 
PING. 

II.  SUIT.S  FOR   WAOE-H   BY,  ««   MERCH.ANT 

SHIPPING. 


SAINE    D'ENTENDEMENT-5^^ 

WILLS  CAPACITY    OF   TESTATOn 


SAISIE  ARRET. 

I.  AvANT  JCOBMEVT  see  ATTACHMENT. 

II.  En  main  tierce,  see  ATTACHMENT  fy 
Garnishment. 


SAISIE  CONSERVATOIRE— S«e   AT- 
TACHMENT. 


SAISIE  GAC^ERIE. 
I.  RiOHT  OF,  tee  LESSOR  AND  LESSEE. 


SAISIE 


REVENDIGATION— See  AT- 
TACHMENT. 


SALARY. 

I.  Action  for,  see  MASTER  AND  SER- 
VANT. 


SALE. 

I.  Acceptance  of  Goods. 

II.  Bill  of. 
HI.  By  tender. 

IV.  Delivery  of. 

V.  Dissolution  of. 

VI.  Error  in  Price  of. 

VII.  Eviction. 

VIII.  For  Taxes. 

IX.  In  Fraud  of  Creditor.h. 

X.  Judicial. 

Action  to  annul. 

Attacked  on  the  ground  of  fraud. 

Deposit  at. 

Deacriptioit  of  properly. 

meet  of. 

Error  in  advertisement. 

Folle  enehire. 

Grounds  of  nullity  in. 


Interest  on  purchase  money. 

Nullities  in. 

Petition  en  mdliti. 

Possession. 

Becission  of. 

Recourse  when  property  has  been  sold 
which  does  not  belong  to  the  defend- 
ant. 

Stopped  by  sickness. 

XI.  Liability  of  PrRcnASER. 

XII.  Obtained  by  Fraud. 

XIII.  Of  Goods  under  Seizcrb. 

XIV.  Of  Immoveables. 

XV.  Resiliation  op. 

XVI.  Of  leased  Property. 

XVII.  Of  litioious  Rights. 
XVIIJ.  Of  Moveables. 

XIX.  Of  Thinos  belonoino  to  anotbek. 

XX.  Of  Vessel. 

XXI.  Payment  of  Price. 

XXII.  Privileof  of  Vevtor. 

XXIII.  Redemption. 

XXIV.  Registered  after  Seizure. 

XXV.  Remedy  of  Buyer. 

XXVI.  Rescission  of. 

XXVII.  Resiliation  of   before  Reoistra 

TION. 

XXVIII.  Rights  of  unpaid  Vendor. 

XXIX.  Transfer  of  Ownership. 

XXX.  Usage  of  Trade. 

XXXI.  Warranty. 

1.  Acceptance  op  Goods. 

L  Action  in  assumpsit  for  the  price  of  a 
barrel  of  wine  amounting  to  $110.  Plea  non 
debitatus.  Proof  was  that  defendant  had 
acknowledged  to  a  third  party  that  he  had 
purchased  the  wine  and  offered  to  sell  him 
half  of  it.  Held,  to  be  good  evidence  of 
acceptance,  and  acceptance  can  be  proved 
by  parole.  Lemonier  &  Charlebois,  5  L.  N. 
196,  S.  C,  1882. 

2.  And  so  where  the  plaintiifs  set  up  a  sale 
of  oil  in  barrels  to  arrive  and  that  in  ac- 
cordance with  the  contract  appellants  ship- 
ped 778  casks  of  oil  which  arrived  in  Mont- 
real, 1st  July  1880  ;  that  notice  was  given  to 
respondants  of  its  arrival  and  that  L.  &  M. 
agents  of  appellants,  were  instructed  by  res- 
pondants through  their  agent  to  store  the 
same  as  it  was  not  then  required  ;  that  short- 
ly after  arrival  and  storage  of  the  oil,  res- 
pondants by  their  manager  ordered  appel- 
lants agents  to  sell  the  oil  at  60  cents  per 
gal.  ;  that  five  barrels  were  sold  at  this  rate, 
and  that  respondants  then  advanced  the 
price  I  that  they  finally  refuse  to  take  the  oil 
altogether  and,  upon  such  refusal,  the  oil  was 
sold  at  the  current  market  price  and  a  loss  of 
$•3094.71  made,  for  which  action  was  brought. 
AH  these  transactions  were  verbal  and  no 
writing  could  be  produced  as  a  commence- 
ment of  proof. — Iltld,  iu  Supieuie  Court, 
overruling  all  the  decisions  in  the  Courts  be- 
low, that  parole  evidence  of  such  acceptance 
was  admissible  under  Art.  1235  C.  C.  Munn 
<k  Berger,  4  L.  N.  218  &  6  L.  N.  363  &  27 
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SALE. 


SALE. 
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L.  C.  J.  349  Q.  B,  1883  &  10  S.  C.  Rep. 

Su.  Ct.  1884, 

II.  Bill  of. 


5h 


3.  rhe  plaintiff,  in  November,  1882,  lent  to 
O  L.  &  Co.  «iO,4L'r).27,  on  the  .socuritv  of  a 
bill  ot  sale,  ofgood.s  belonging  to  G.  L.  &  Co. 
and  which  at  the  time  wliero  in  a  particular 
wareroom  of  which  (i.  L.  &  Co.  had  one  key, 
and  the  customs  another.    At  the  bottom  of 
the  bill  of  sale,  it  was  expressed  as  follows: 
"We  hold   the   within  mentioned  goods   :n 
hand,  and  duty  paid  to  the  order  of  Messrs. 
Ross   &  Co.   for  advances  made    by   them 
Quebec  8th.  Nov.   1882,  and  signed  G.  L.  & 
Co.".  G.  L.  &  Co.  subsequently  became  insol- 
vent and  assigned,  and  on  action  by  plaintiff 
for  possession  of  the  goods.— Held,  that  the 
bill  ot  sale  was  worthless  and  conferred  no 


IV.  Delivery  op. 


privilege.  Ross  &  Thompson  9  0   L    R  36^    consmeration  to  the  language  of  the  contract 
S.  C.  1883.  ^'^ompson,  y  t^.  u  K.  365, ,  and  the  circumstances  of  the  case,  we  find 


S.  C.  1883. 

4.  But,  held  in  review  reversing  this  judg- 
ment, that  the  bill  was  a  valid  pledge,  and 
conferred  a  privilege.  10  Q.  L.  B.  308,  8.  C.  R. 


6  A  delay  of  three  months  does  not  come 
withm  the  meaning  of  "goods  to  arrive  short- 
ly. The  action  was  by  the  vendor  for  speci- 
hc  performance  of  a  sale  of  iron  pipe.  The 
sale  was  made  through  t.  broker,  on  the  2nd 
l-ebruary,  1880.  A  portion  of  the  pipe  was  at 
the  time  in  store  and  doliverab'  .  from  there. 
The  balance  was  to  arrive  shortly  and  to  be 
delivered  by  the  Grand  Trunk  Railway.  On 
the  1 1  th  May,  following,  a  part  of  this  balance, 
on  board  the  steamer  Poli/nesian,  was  tend- 
ered, and  refused  as  too  late.  The  market 
price  of  the  iron,  had  in  the  meantime  fallen 
considerably.  Plaintiff  pretended  that  so  long 
as  they  were  not  required  to  deliver,  they 
were  m  time  to  deliver.  Per  Curiam  (quoting 
Honjamin  on  Sales  481,)  Here,  giving  a  fair 
consideration  to  the  language  of  the  contract 


III.    By  TENDER. 

6.  Action  of  damages,  the  plaintiffs  claim- 
ing over  a  thousand  dollars  in  consequence  of 
the  refusal  of  the  defendants  to  take  some 
'f°?^®.L*'''''™   ^^^^-    It  appeared  that  the 
plaintiffs  are  lumber  merchants  at  Montreal, 
and  the  defendants  were  the  contractors  for 
the  construction  of  a  cotton  factory  at  Valley- 
faeld.  The  plaintiffs  made  a  tender,  which  was 
accepted,    for    the  supply    of  the    lumber 
needed  for  the  building.    The  pretension  of 
the  plamtiffs  was  that  the  defendants  had 
not  obtamed  all  the  lumber  from  them  (plain- 
tiffs),   but  had  purchased    elsewhere.    The 
damages    claimed   represented     the    profit 
which  the  plaintiffs  pretended  they  would 
have  made  on  the  lumber  which   had  not 
been  obtained  from  them.  The  answer  to  the 
action  was  a  denial  that  the  defendants  were 
bound  to  take  the  quantities  mentioned  in 
the  tenders ;  these  quantities  were  only  an 
approximation,  and  the  tenders  did  not  make 
a  fanal  contract.  The  plans  had  been  changed 
during  the  erection  of  the  factory.    The  evid- 
ence was  very  long  but  the  Court  had  no 
hesitation  m  saymg  at  once  that  if  the  plam- 
titts  were  entitled  to  anything  at  all,  it  would 
be  something  extremely  small.    For  while 
lumber  to  the  value  of  $37,000  had  been  ob- 
tamed from  plaintiffs,  only  the  insignificant 
quantity  of  less  than  $400  worth  had  been 
purchased  elsewhere.    The  tender  did  not 
bind  the  defendants  to  take  all  the  lumber 
fromplamtiffs.  and  the  verbal  evidence  was 
insufficient.  The  Court  could  not  but  regard 
the  action  as  vexatious  and  uncalled  for,  and 
u  must  oe  dismissed  with  costs,  (li    Hurieau 
&  Lawrence,  S.  C.  1882. 


that  the  iron  was  to  arrive  shortly,  and  to  be 
dehvered  by  the  Railway.  It  was  in  the  winter 
season,  and  if  the  time  of  delivery  were  ex- 
tended into  the  summer,  the  delivery  would 
be  by  a  steamship,  in  all  probability,  though 
there  is  imperfect  evidence  on  this  head.  A 
part  from  this  consideration  •  •  •  •  I  do  not 
consider  s,ny  offer  after  three  months,  of 
Coods  to  arrive  sh.  rtly,  an  offer  made  within 
a  reasonable  time.  Thompson  &  Currie  4 
L.N.  139,  S.  C.  1881. 

7.  The  defendant  purchased  a  quantity  of 
liay  from  the  plaintiffs,  amounting  to  $2200 
under  a  written  agreement  to  pay  cash  for  it 
mside  of  eight  days.  The  hay  to  remain  some 
time  in  the  possession  of  the  seller,  and  to  be 
taken  as  it  was,  without  reweighing.  Defend- 
ant failed  to  pay  for  it,  according  to  the  terms 
of  the  agreement,  and  the  plaintiffs  brought 
action  and  dissolved  the  sale.  Held,  that  in 
a  sale  of  hay,  by  weight,  by  number  or  mea 
sure,  the  purchaser  is  bound  to  pay,  accord' 
mg  to  the  agreement,  although  the  sale  be" 
not  perfected  according  to  the  provisions  of 

8.  A  manufacturer  of  agricultural  instru- 
ruents,  in  the  absence  of  any  agreement  to 
the  contrary,  is  bound  to  deliver  the  instru- 
ments in  good  working  order  and  where  he 
had  not  done  so,  but  had  delivered  the  in- 
strument in  bad  order  just  when  the  pur- 
chaser required  to  use  ii.~Held  that  he  was 
justified  in  buying  another  and  resisting  pay- 
ment of  the  one  so  delivered.  McCormick  & 
Seville,  12  R.  L.  617,  S.  C.  1884. 

V.   DiSSOLtJTION  OF. 

9.  An  unpaid  vendor  has  the  right  to  dis- 


(1)  In  Appeal. 


h»^'iif^<-or -^f^-'^v-";  w^?"«  '1"*  i""^"^ '^'y-.  wnda 

"-J  "  ■"' ;;'  i-^g-'-'icr  Willi  ufrhusoand,  Gveu  loiutiT 
and  severally,  is  held  to  have  done  so,  only  in  her 
auttlity  of  common  as  to  property  :  if  she  accept  she 
13  persoually  bound  for  her  half  only  of  the  debi  thus 
contracted,  and  she  is  not  at  all  liable  if  the  re- 
nounce.  1874  C.  C.  •"    •» 
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•olve  the  sale  lor  a  part  of  the  price,  either  I  intervened  and  claimed   that   the  demand 


has  a  right  to  a  conservatory  seizure  until  the 
question  of  dissolution  is  decided.  Lemire  d: 
Bourdeau,  12  K.  L.  362,  S.  C.  1880. 

10.  The  right  to  a  dissolution  of  a  sale  under 
Art.  1544  C.  C.  (1)  i.s  ostablishod  in  favor  of 
the  seller  only,  who  may  revendicato  a  part 
of  the  good  sold,  and  sue  the  purchaser  for 
payment  of  the  balance.  Riopelle  &  Henry, 
12R.L.  303,  S.C,  1883. 

11.  Action  par  les  demandeurs  all^guant 
que  le  13  juillet  dernier,  ils  ont  vendu  au 
d^fendeur,  pour  un  prix  total  de  $4808.02, 
diverses  marchandises  qu'ils  6numererent ; 
que,  le  11  septembre  suivant,  il  s'est  recon- 
nu  en  decontiture  ot  qu'il  est  insolvable,  et 
que  toutes  ces  marchandises,  a  I'exoeption 
de  cinq  sacs  de  poivre  noir  ot  d'une  biirrique 
de  vin  d'Oporto,  sent  encore  en  la  possession 
de  I'acheteur,  eutieres,  intactes  et  dans  les 
memes  enveloppes  que  lors  de  la  vente  ;  que 
le  defendeur  leur  a  consenti  un  billet  a.  six 
mois,  qu'ils  offrent  do  lui  remettre  et  qu'ils 
ont  depose  pour  cet  objet,  et  ils  concluont  a 
ce  que  U  vente  soit  resolue  et  a  co  que  le 
defendeur  soit  coudamne  a  leur  remettre  les 
marcli^ndises,  et  a  payer  le  prix  susdit,  si 
cette  remise  est  impossible.  Que  la  faillite 
de  I'acheteur  ne  fait  pas  obstacle  a  la  resolu- 
tion, faute  de  paiement,  do  la  vente  a  terme, 
et  que  le  reglement  du  prix  de  marchaudise, 
par  lettre  de  change  ou  billet  promissoire, 
n'est  pas  un  paiement,  ni,  sans  circonstances 
extraordinaires,  une  novation  de  la  dette,  et 
n'empeche  pas  la  resolution  de  la  vente  a  faire 
faute  de  paiement,  mais  que  le  vendeur  doit, 
pour  I'obtenir,  remettre  les  meilleurs  re9us. 
Qreenshields  &  Dubeau,  9  Q.  L.  R.  353,  S.  C, 
1883. 

12.  Le  droit  a  la  resolution  de  la  vente,  faute 
da  paiement  au  terme,  est  distinct  de  la 
revendioation,  dans  la  hiiitaine,  des  meubles 
vendus  sans  tevme,  et  que  la  prenaiere  sub- 
siste  apres  I'expiration  du  delai  fatal  a  la 
seoonde.  Que  le  creancier,  qui  a  un  privi- 
lege sui'  des  meubles,  peut  I'assurer  par  une 
saisie  conservatoire.  Wise  &  Murphy,  9 
Q.  L.  R.  327,  S.  C,  1883. 

13.  The  action  was  to  annul  a  sale  of  six 
bales  of  carpets,  in  default  of  payment  by  the 
vendors.  The  action  was  accompanied  by  a 
conservatory  seizure.    The   Molson's    Bank 


(1)  In  the  sale  of  moveable  things,  the  buyer  is 
obliged  to  take  them  away  at  the  time  and  place 
at  which  they  are  deliverable.  (If  the  price  have 
not  been  paid,  the  dissolution  of  the  sale  takes  place, 
in  favor  of  the  seller,  of  right  and  without  the  inten- 
tion of  a  suit,  after  the  expiration  of  the  delay  agreed 
upon  for  taking  them  awaj-,  or  if  there  be  no  such 
agreement,  after  the  buyer  has  been  put  in  default 
in  the  manner  provided  in  the  the  title  Of  Obliga- 
tions ;  )  without  prejudice  to  the  seiler's  claim  for 
dunages.  lS44C.t!, 


S.  c;.,  1884. 

14.  The  fact  that  the  buyer  gave  a  note  for 
the  price  of  goods,  which  note  was  discounted 
at  a  bank  by  the  seller,  does  not  affect  the 
right  of  the  latter,  to  dissolve  the  sale  when 
the  note  is  not  paid  at  maturity.  Rta  Jt 
Kerr,  7  L  N.  157,  S.  C,  1884. 

VI.  Krror  in  price  of, 

15.  The  plauitiff  purchased  from  the  defend- 
ant ten  boxes  of  matches  at  the  rate  of  $2.55 
per  box,  forming  a  total  of  $25.50,  which  he 
had  paid  and  got  a  receipt  for.  Some  hours 
afterwards  the  plaintili  called  for  the  matches, 
but  the  (lofendant  refused  to  deliver  them, 
alleging  that  ho  made  a,  mistake  in  the  price, 
which  should  have  been  $4.25  a  box.  The 
plaintiff  took  action  in  r'^vendication. — Held 
that  such  an  error  is  not  a  case  of  nullity  in  a 
sale,  and  that  the  defendant  was  bound  to 
deliver  the  goods  sold.  Morrisset  d-  Brochu, 
10  Q.  L.  R.  104,  C.  C.  1883. 

VII.  Eviction. 

16.  Question  whether  the  purchaser  of 
real  estate  is  bound  to  pay  iniorest  on  his 
purchase  money,  when  the  property  is  mort- 
gaged for  a  larger  sum  than  the  price  due 

Held,  fol)o>."mg  Hogan  <£•  Bernier  (1)  and 
Parker  d;  Felton,  that  in  a  suit  by  a  vendor  of 
real  property,  for  the  recovery  of  the  interest, 
merely  on  the  purchase  money,  it  is  not 
competent  to  the  defendant  to  claim  the 
right  to  retain  such  interest,  until  security  be 
given  that  he  will  not  be  disturbed  in  his  pos- 
session of  the  property,  by  reason  of  certain 
undischarged  hypothecs,  registered  against 
the  property  exceeding  in  amount  the  whole 
capital  of  the  purchase  money.  Grand  Trunk 
R'y  Co.  &  Currie,  and  Grand  Trunk  R'y  Co. 
<fc  Hall,  25  L.  C.  J.  22,  S.  G.  1881.  1535  C.  C. 
(2)._ 

17.  Action  en  dAclaration  d'hypoihique'to 
recover  $251,  with  interest  and  costs,  amount- 
ing to  the  further  sum  of  $36.  Defendant 
pleaded  tnat  over  and  above  these  sums, 
there  was  an  encumbrance  on  the  property 
of  $492,  and  that  he  had  just  reason  to  fJaar 
trouble  by  an  hypothecary  action  on  account 
of  it.  He  offered  the  interest  due  from  .1st 
January,  until  the  institution  of  the  action, 


(1)  II  Dig.  670. 

(2)  It  the  buyer  be  disturbed  in  his  possession,  or 
have  just  cause  to  fear  that  he  will  be  disturbed  by 
any  action,  iiypothecary  or  in  revendication,  heinay 
delay  the  payment  of  ttie  price  until  the  s^r  oauset 
suck  disturbauce  to  eeasa  or.  gives  Hcurity,-  imleu 
there  is  a  stipulation  to  the  contrary.  1535  0.  C. 
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and  asked  that  tlio  action  be  digmissed  an  to 
any  further  muiu,  unleas  phiintill'  sliould 
remove  tho  said  liypothuc  or  give  security. 
On  proof  itleaiiiaintuinod  andplauitillorderod 
to  give  security,  likeaume  &  Bouchard.  4 
L.  N.  .55,8.  C.  1S81.  ' 

18.  Action  for  5I>3,582.«7,  amount  of  instal- 
ment and  accrued  interest  duo  February  1,5th 
I87C,  under  a  deed  ol  sale  of  real  estate  from' 
the  auteurs  of  respondent  to  appellant.  The 
price  was  sixty  cents  per  loot,  and  the  pur- 
chase money  amounted  to  *2U,182.2U,  payable 
in  mstalments,  but  objected  to  pay  tho  third. 
The  defense  was  that  by  the  deed  of  sale  the 
vendors  had  sold  the  property  in  question, 
free  and  clear  from  all  mcumbrances  whatso- 
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ever,    save  and  except  a  vendor's  privilege 
for  4)5,250,  in  favor  of  tho  heirs  MoKenzie 
which  the  vendors  undertook  to  pay  and  have 
a  discharge  duly  registered ;  that  the  purchase 
money  was  only  payable  subject  to  the  fultil- 
ment  by  the  vendors  of  then-  covenant  to 
remove  the  incumbrance,  and  that  they  had 
taned  to  do  so.     By  another  plea  the  defend- 
ant alleged  that  ho  had  suttered  damage  to 
the  extent  of  over  $4,1  )U0,  by  not  being  able 
to  carry  out  a  sale  which  he  had  made  at  an 
advance  of  35  cents  per  toot,  and  Jiat  the 
instahaent  sued  for  was  compensated  by  the 
larger  amount  of  damage — Meld,  in  appeal, 
reversmg  the  judgment  of  the  Court  below, 
that  the  clause  oi  vvairanty  being  equivalent 
to  a  stipulation  ot  franc  et  quitte,  satislaction 
thereof  was  a  condition  precedent  to  the 
institution  of  an  action    lor  the  purchase 
money,  or  any  portion  thereof;  or  for  arrears 
ot  interest.     Law  d-  Frotliinyham,  25  L.  O.  J. 
172,  &  1  y.  B.  K.  252, &  4  L.  xV.  t)7,Q.B.  IS.si. 
ly.  But  held  that  tho  purchaser,  in  order 
to  be  in  a  position  to  claim  damages  for  non 
satisfaction  of  the  clause  of  franc  ec  .,  aitte, 
should  put  the  vendor  en  demeure  to  remove 
the  incumbrance  and  allow  a  reasonable  delay 
for  doing  so.  lb. 

20.  The  purchaser  of  an  immoveable  when 
sued  for  the  recovery  of  arrears  of  interest  on 
the  purchase  money ,cani  11  call  in  question 
the  title  of  the  vendor  or  defer  the  payment 
of  any  part  of  the  purchase  money,  without 
showing  that  he  is  troubled  or  that  he  has 
just  reason  to  fear  being  troubled  by  an 
action  in  revendication  on  the  part  ot  the 
real  owner.  Bird  &  JJesjardinn,  11  R.  L.  468. 
«.  C,  1882.  ' 

21,  That  when  a  purchaser  of  an  immove- 
able has  reason  to  fear  eviction  in  respect  of 
a  claim  exceeding  in  amount  the  balance 
due  by  him  to  the  vendor  in  capital  and  in- 
terest, and  he  otters  before  suit  by  the  vendor 
to  pay  him  such  balance,  provided  he  giw  the 
purchaser  security  ag;ainst  tho  apprehended 
eviction,  and  after  «uit  deposits  said  balance 
with  his  plea,  the  action  of  the  vendor  should 
not  be  dismissed  purely  and  simply,  but  he 

"*-; ,  •■•    'tJ-imzii    iim    ;;ucuntT 

aaked,  viithm  a  delay  t-^  be  fixed  by  the  Court, 
and  that  1.  lefaui*  it  jis  giving  such  securi- 
ty within  i_e  deia     his  action  be  dismissed, 


and  that  tho  vendor  should  under  the  oir 
cunistances,  pay  all  costs.  Cannon  tt  Steuarl 
27  L.  C.  J.  358,  .S.  C.  R.,  1883.  ' 

22.  Tho  purchaser  of  real  estate  who  is 
not  evicted  and  disturbed  in  his  possession, 
has  no  right  to  obtain  tho  rosiliationof  the  sale 
by  reason  of  certain  undischarged  hypothecs 
registered  against  tho  proj)erty  (far  exceeding 
m  imiotint  tho  complete  capital  of  tho  pur 
chase)  and  which  was  not  declared  to  him  in 
the  deed,  unless  the  vendor  sold  with  a  sti- 
pulation of  J'ranc  et  quitle.  Grand  Trunk 
liailway  Company  &  Brewster,  6  L-  N.  34,  Q 
B. 1883.  ^' 

VIII.  For  taxes. 

23.  La  vente  d'immeubles,  faite  sous  I'au 
torite  du  code  municipal,  pour  le  paiement 
des  taxes  sera  declar6e  nuUe,  lo.  '^i  au  mo- 
ment de  la  vente  lo  proprietaire  6tait  en  fail 
lite  et  ses  biens  remis  entre  les  mains  d'un 
syncho ;  2o.  Si  au  moment  de  la  vente  un 
co-propriotaire  avait  pris  des  proced^s  en  lici- 
tation  pour  arriver  a  la  vente  et  au  partage 
des  dits  immeubles.  Armstrong  &  et  La  So- 
ciM  de  Construction  Mitropolitaine.  7  L  N 
51,  S.  C.  1883.  .        •  -^  • 

IX.  In  fraud  ok  oreditors. 

24.  Question  as  to  the  validity  of  a  purchase 
of  defendant's  Ian,!,,  by  opposant.  Plaintitf  ob- 
tained judgment  against  defendant  on  the 
Itith  February,  1880,  tor  $62.40  with  interest 
and  costs,  and  an  execution  issued  under 
which  the  lands  in  question  were  seized.  Op- 
posant claimed  the  lands  under  a  sale  to  him 
by  defendant  on  the  ICth  January  1880,  duly 
registered.  Plai-ititt  contested  the  opposition 
alleging  fraud  and  collusion  between  oppo- 
sant and  defendant  to  defraud  the  creditors 
and  that  dekudant  was  at  the  date  of  the 
sale  insolvent  to  the  knowledge  of  opposant 
and  of  tho  public.  Opposant  answered  the 
contestation  by  saying  that  hi.  utle  could  not 
be  attii  jked  indirectly  but  only  by  putting 

the  deu;ndant  into  the  cause.    Fer  curiam 

i"his  question  has  alreac'.y  been  discussed  in 
the  case  of  Kane  &  Hacine  (1)  and  the  juris- 
prudence is  there  laid  down.  By  the  evi- 
dence opposant  knew  all  the  creditors  and 
must  have  known  of  tho  insolvency.  On  the 
whole  the  conclusion  is  that  the  deed  should 
be  set  aside  as  made  in  fraud  of  the  credi- 
tors.   Mai.oux  &  Hanger,  4  L,  N,  164,  S.  C, 

25.  Judgment  noted  at  II.  Dig,  671-22,  was 
confirmed  in  appeal.  Faige  A  Evans.  4  L.  N. 
130,  Q.  B.,  1881. 

26.  An  action  will  lie  to  set  aside  the 
sale  or  transfer  of  property  at  the  suit  of  the 
creditors,  notwithstanding  the  sale  has  never 
lieen  registered.  Ethier  &  Paauttte.  12  R. 
L.,  184,  S.  C,  1884.  ^         ' 


(1)  11.  Dig.  674-88. 
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X.  JUDIOIAI.. 

27.  The  appellant  W.  McP.  D.  haviiiR  pur- 
chased a  property  in  thpiCMty  of  Thrcf  llivors, 
which  proved  to  bo  l)urdonod  with  niorti;a- 
ges,  the  property  wax  sold,  in  a  case,  ninnber 
47,  of  the  Superior  Cotu't,  at  the  demand  of 
one  of  the  hypothecary  creditors,  Daino  11. 
S.,  on  one  C.  F.,  appointed  curator  to  the  (U- 
laiaaemenl  of  the  said  D.  The  claims  against 
the  estate  [oppositions  afiti  de  conserver), 
largely  exceeded  the  amount  of  the  sheritTa 
sale.  Among  thesio  claims  (oppositions)  was 
one  by  tho  purchaser  D.  and  the  sheritt 
Ogden,  took  from  him,  tho  said  purchaser,  a 
small  payment  in  ciiMh,  and  an  obligation  for 
tho  balance  dated  the  1  Ith  March,  IHtj2,  and 
secured  on  tho  property  itself.  After  the 
death  of  the  .^horift',  hia  heirs  sued  the  appel- 
lant, D.  claiming  from  him,  the  amount 
of  the  above  mentioned  obligation  of  the  1  Ith 
March,  1862.  On  the  lOth  June,  1874,  tlie  ap- 
pellant D.  was  condenmod  to  pay  the  amount 
of  the  obligation  to  the  heirs  of  the  sheriff  as 
a  part  of  his  personal  estate.  On  the  3rd 
March,  1875,  the  Court  of  Queen's  Bench, 
sitting  in  appeal,  confirmed  the  above  men- 
tioned judgment.  Held  that  an  obligation 
consented  by  an  adjudicataire  to  a  sheriff 
personally,  for  the  price  of  an  immoveable 
property,  in  lieu  of  a  security  bond  as  rciiuir- 
ed  by  law,  is  null  and  void,  and  was  set  aside 
upon  a  petition  in  revocation.  Dawson  it 
Ogden,  10  Q.  L.  R.  70.  S.  C,  188," 

28.  Action  to  annnf  purcli  laer  of  an 
immoveable,  at  a  shei  1  le,  cannot  compel 
the  creditor  to  n^fiuui  him  the  purchase 
money  on  the  ground  that  he  is  exposed  to 
eviction.  Trtisi  mid  Lnnn  Company  Jk  Qtiin- 
tal,2Q.  B.  R.  ]■<),  Q.  r>.  1882. 

29.  Attacked  on  the  ground  of  fraud 

The  daughtii  of  defendant  filed  opposition  to 
the  sale  of  tlu-  things  seized  based  on  a  pre- 
vious judicial  sale  of  the  same  things  at 
which  she  was  adjudicataire.  Plaintiff'  con- 
testel  on  tho  ground  that  tho  first  judicial 
sale  was  simulated  and  fraudulent,  and  the 
opposition  was  dismissed.  In  review  the 
opposant  urged  that  the  bailiff's  minute  of 
sale  was  conclusive  and  could  only  be 
attacked  by  an  inscription  en  fa\ix  or  at 
least  by  special  conclusions  to  annul.  Held 
that  such  conclusions  were  necessary  only 
where  the  title  invoked  had  a  legal  existence 
and  not  where  it  was  simulated  and  fraudu- 
lent as  in  the  case  in  question.  Hingston  £ 
Larue.  7  Q.  L.  R.30I,  S.  C.  R.,  1881. 

30.  Deposit  at The  defendant's  property 

moveable  and  immoveable,  was  seized  in  exe- 
cution of  a  judgment  for  about  $129,  including 
costs,  t  )ii  tho  9th  December  following',  an- 
other writ,  also  against  moveables  and  immo- 
veables, was  placed  in  the  sheriff's  hands  in 
execution  of  a  judgment  for  $2,048,  includmg 
costs.  Tho  moveables  were  sold  and  realized 
within  $i2.(')0  of  the  whole  amount  due  the 
plaintiff.  The  sheriff,  however,  in  conformity 
with  ai'ticles  642  and  643  of  the  Code  of  Pro- 


dure,  continued  his  procoodingD  againit  the 
immoveables,  and  on  tho  7th  April,  these 
were  sold  to  two  difforont.  iiorsons  whom  the 
defendant  had  jivocurod  to  buy  in  the  pro- 
perty for  him  but  neither  of  whom  ever  paid 
tlid  price  of  his  adjudication.  On  tho  ."ith 
Juno  the  ('ourt  gratiteil  two  motions  of  the 
plaintiff  asking  orders,  for  tho  resale  of  the 
property  for  false  bidding.  "  suivant  Vusagt 
et  la  pratique  de  cette  Cour,"  and  therefore 
two  writs  of  venditioni  «r;)'/Ha»  were  issued 
on  the  2.')tli  .luno,  1ST9,  ordering  tho  sheriff 
to  proceed  according  to  law,  to  tho  resale  of 
the  property  at  the  folle  enchire  of  tho  par- 
ties. .Subse(|Uently  to  tho  issuing  of  thoso 
writs,  tho  plaintiff  obtained  without  previous 
notioa  to  defendant,  a  judgment  ordering  the 
sheriff  to  exact  from  the  bidders  at  the  resale 
the  deposit  of  a  sum  of  money  equal  to  the 
amount  of  costs  duo  to  the  seizing  party  upon 
tho  judgment  and  seizine.  Xo  mention  wai 
made  in  the  writs  of  venditioni  exponas,  nor 
in  tho  conditions  of  sale  which  accompanied 
the  sheriffs  return  of  the  condition  that  bid- 
ders would  be  required  to  make  a  deposit  be- 
fore their  bids  would  be  received.  A  few 
persons  were  told  by  tho  bailiff  who  made  the 
announcements  at  the  church  door  that  a 
deposit  would  be  probably  bo  requii  3d  but  no 
public  notice  was  given  to  that  effect  nor  was 
there  any  notice  whatever  given  to  any  one 
of  tho  amount  of  the  deposit  that  would  be 
required.  At  tho  sale  a  deposit  of  $200  was 
required  in  tho  case  of  one  p'  perty  and  of 
$150,  in  the  other.  On  a  petiuon  by  defen- 
dant to  vacate  the  sales. — Held,  maintaining 
tho  petition  en  nuUiti,  that  the  order  for  a 
deposit  should  have  been  published  as  one 
of  tho  conditions  of  sale.  RobitaiUe  Jt;  Dro- 
let,1  Q.h.R.  67,S.  C.  H.,  1881. 

31.  Description  of  property Opposition 

to  the  sale  of  an  immoveable,  on  tho  ground 
that  the  prods  verbal  of  seizure  did  not  des- 
cribe properly  the  lot,  seized Held,  main- 
taining tho  opposition,  that  in  the  absence  of 
an  official  number,  mention  must  be  made  of 
the  coterminous  lands  in  terms  of  Art.  638  of 
the  Code  of  Civil  Procedure,  and  that  the  omis- 
sion so  to  nil  ution  the  coterminous  lands, 
renders  the  seiiuro  of  the  immoveable  null 
and  void.  Comfort  &  Roy,  25  L.  C.  J.  222, 
S.  C.  R.  1880 

32.  The  defendant,  by  an  opposition  afin 
d'annuler,  opposed  the  seizure,  on  the  ground 
that  the  description  of  the  thing  seized  was 
insufficient — Held  that  the  description  of 
the  immoveable  seized,  given  in  the  minutes 
of  the  seizure  and  in  the  advei-tisements, 
should  be  precise  in  itself  as  to  what  is  seized, 
and  it  is  not  sufficient  to  refer  therein  to  a 
title  deed,  and  to  state  that  all  thi-  right  and 
interest  of  the  defendant,  in  and  upon  the 
property  under  such  deed  is  seized.  Carter 
&  Moison,  /;  L.  N.  i;54,  k  27  L.  C.  ,h  151,  S.  C. 
1883. 

33.  Effect  of. — The  judicial  sale  of  an  immo- 
veable dissolves  a  lease  of  the  property  so 
sold,  and  the  adjudicataire  is  entitled  to  a 


•p^  ^ 


i!i 


"II 


655 


SALE. 


SALE. 


m. 


n 


''I 


writ  of  possession  on  summary  petition  to 
eipel  the  lessee.  McLaren  &  Kirktoood,  and 
Brooke  &  Blackman,  25  L.  C.  J.  107,  and 
Desjardins  ^  Gravel,  25  L.  C.  ,r.  105,  S.  C. 
1881. 

34.  Error  in  advertisement In  ap  adver- 
tisement published  in  a  newspaper,  of  a  sale 
of  moveables,  the  number  of  the  house  where 
the  sale  was  to  take  place  was  given  incor- 
rectly  Held  that  an  error  in  the  advertise- 
ment of  sale  of  moveables  seized,  giving  a 
wrong  number  to  the  place  of  sale,  does  not 
annul  the  seizure,  but  merely  makes  it  neces- 
sary to  give  otlier  and  correct  notices  of  sale. 
Dorian  &  Diette,  7  L.  N.  266,  S.  C.  1884. 

35.  Folle  enchire Where  the  adjudica- 

taire  has  .  lined  the  purchase  money  imder 
Art.  G88  J. P.,  and  has  appealed  from  the 
judgment  of  distribution,  and  put  in  security,  a 
resale  (or  false  bidding,  cannot  be  demanded 
pending  the  appeal.  Lalonde  d:  Prevost,  4  L. 
N.  173,  S.  C.  1881. 

36.  The"  demand  was  for  a,  folle  enchire  un 
der  Art.  690  C.C.P.  It  was  made  to  ajudge  in 

Chambers Held  that  it  ought  to  have  been 

made,  under  C.  S.  L.  C.  cap.  8,  sec.  18.  Delisle 
dh  Souche,  4  L.  N.  101,  S.  C.  1881. 

37.  In  1873  one  R.,  the  husband  of  the 
opposant,  sold  to  the  defendant  and  tiers 
opposant  two  lots  of  land  for  $500,  of  which 
$400  was  paid  in  cash,  and  for  the  remaining 
$100  the  land  was  hypothecated  in  favor  of 
the  vendor.  On  the  6th  June,  1877,  the  defend- 
ant and  tiers  opposant  made  a  donation  with 
warranty  of  said  two  lots,  in  favor  of  his  son, 
and  on  the  6th  December,  of  the  same  year, 
the  said  two  lots  were  sold  as  belonging  to  the 
defendant  who  had  ceased  to  own  them  just 
six  months  previously,  and  they  were  pur- 
chased by  the  sou  although  they  were  his  own 
property.  The  opposant  then  filed  an  oppo- 
sition in  her  own  right  as  having  been  com- 
mune en  Mens  with  lier  husband  and  as  repre 
senting  certain  of  his  children,  claiming  $81.22 
being  part  of  the  balance  due  on  the  sale  so 
made  by  her  late  husband.  The  son  of  the 
defendant  being  adjudicataire  failed  to  pay  his 
purchase  money,  and  the  opposant,  on  the 
tenth  of  September,  1879,  obtained  a  judg- 
ment ordering  him  to  pay  into  the  hands  of 
the  prothonotary  $111. 58,  being,  with  costs 
and  interest,  the  difference  between  the  price 
at  which  the  two  lots  had  been  adjudged  to 
him,  and  the  price  which  they  brought  when 
sold  at  his  folle  enchire.  Thereupon  the 
defendant  filed  a  tierce  opposition  to  the 
judgment  of  the  10th  of  September,  so  rend- 
ered, and  after  setting  forth  the  facts  men- 
tioned, alleged  that  by  an  act  sousseing  privS 
of  the  15th  ,luly,  1875,  the  husband  of  the 
opposant  transferred  the  $100  in  question  to 
one  A.  C.  and  promised  to  make  a  notarial 
transfer  of  the  sum,  whenever  required,  and 
that  lie,  the  tiers  opposaBt,  as  the  debtof  of 
the  said  sum,  accepted  the  transfer  so  made  | 
and  that  the  opposant  consequently  was  with- 
out rights  thereunder.  The  opposant  de- 
murred.—  Held,     maintaining     the    claim 


of  the  opposant,  that  every  one  whose 
right  is  apparent  on  the  face  of  the  recoM, 
may  demand  that  the  fol  adjudicataire  be 
condemned  to  pay  the  difference  of  the 
folle  adjudication  and  the  final  one,  and  the 
judgment  to  that  effect  could  not  be  revoked 
by  the  tierce  opposition.  Ross  &  Corrigcm, 
7  Q.  L.  R.  91,  S.  C.  1881. 

38.  On  a  rule  for  contrainte  par  corps 
against  a.  fol  adjudicataire  to  compel  payni^nt 
of  the  loss  occasioned  by  a  resale  of  the  pro^ 

perty Held  not  necessary  to  describe  the 

property,  nor  was  personal  service  of  the  rule 
necessary,  where  the  motion  had  been  per- 
sonally served.  Delisle  &  Souche,  26  L.C.J. 
162,  S.  C.  R.  1881. 

39.  One  of  three  joint  adjudicataires  who 
is  also  a  creditor  collocated,  may  demand 
the  resale  of  the  property  at  the  folle  en- 
chire  of  the  judicataire,  in  default  of  their 
paying  their  part  of  the  purchase  money. 
McOreevy  &  Leduc,  10  Q.  L.  R.  188,  Q.  B. 
1884. 

40.  Grounds  of  nullity  in The  question  was 

as  to  the  validity  of  a  sheriff's  sale  at  which 
certain  property  was  ac^udged  to  the  appel- 
lant. The  appellant  having  refused  to  carry 
out  the  sale,  the  respondent  petitioned  to 
have  the  property  resold  at  his  folle  enchire. 
T.  contested  the  petition  on  the  ground  that 
the  sale  was  void  by  reason  of  misdescrip- 
tion. In  appeal,  the  Court  said  the  property 
in  question  had  been  sold  by  the  sheriff  as 
being  lot  No.  26  on  the  cadastre  of  the  Pariah 
of  Ste.  Anne  du  Bout  de  I'Islo,  comprising  75 
acres.  The  present  appellant  became  adjudi- 
cataire. But  instead  of  getting  75  acres  he 
found  that  he  could  only  get  one-third.  The 
appellant  was  deceived  as  to  what  he  was 
buying.  It  was  not  a  case  of  mere  deficiency 
in  quantity  of  a  property  with  which  the 
purchaser  was  acquainted,  but  there  was 
misdescription,  by  which  the  purchaser  was 
misled  into  acquiring  a  property  which  he 
would  not  have  purchased,  if  he  had  been 
aware  of  the  truth.  The  Sheriff's  sale  should, 
therefore,  be  vacated  and  set  aside.  The 
Court  had  already  decided  several  cases  in 
the  same  sense.  Another  question  had  been 
brought  up, — whether  the  appellant  could 
oppose  the  nullity  of  the  sale  on  a  contesta- 
tion of  a  proceeding  for  a  folle  enchh-e,  or 
whether  he  was  bound  to  bring  a  special 
action.  The  Court  was  of  opinion  that  either 
mode  is  admissible.  Article  714  gives  the 
direct  action,  and  Art.  717  allows  grounds  of 
nullity  to  be  set  up  by  the  purchaser  when 
called  to  pay.  Judgment  reversed.  Tremhlay 
& ,  Q.  B.  1882. 

41.  Interest  on  purchase  money. — The 
Sheriff  cannot  be  compelled  to  exact  interest 
from  the  purchaser  of  an  immoveable  who  is 
a  hypothecary  creditor  in  respect  of  such 
immoveable,  and  who  has  given  a  bond  in 
terms  of  Art.  688,(1)  of  the  Code  of  Civil 


^l)  Nevertheless  the  plaintiff  or  any  other  creditor 
whose  claim  is  meutioned  iu  the  certificate  of  hypo- 
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Procedure.  Cross  J:   Gareau,  25  L.  C.  J.,  253, 

S.  C.  1880. 

42.  Nullities  in. — This  was  an  action  to  set 
aside  a  sale  made  by  the  Sheriff  of  Montreal, 
upon  a  warrant  of  the  Mayor  of  St.  Henri,  for 
taxes  due  on  certain  property  there  situate 
of  which  the  defendant,  W.  H.  was  described 
in  the  proceedings  as  the  known  proprietor, 
and  he  was  made  defendant  in  the  proceed- 
ings to  recover  taxes,  as  appeared  by  the 
.Sheriff's  deed.  The  property  was  seized  by 
the  Sheriff  on  the  19th  May,  1880,  and  was 
sldd  to  T.  R.  .J.  as  the  last  and  highest  bidder, 
for  $341,  on  the  29th  July,  1880,  and  a  deed 
was  subsequently  executed  on  the  6th 
.Vugust,  1880.  The  plaintiffs  sued  to  have  this 
deed  set  aside  as  having  been  made  super 
non  domino,  et  non  possidente,  H.  not  having 
been  the  proprietor  or  in  possession  of  the 
property,  animo  domini,  for  several  years. 
Plaintiffs  alleged  that  they  were  proprietors 
and  in  possession  of  the  property  by  deed  of 
sale,  dated  13th  June,  1878,  duly  registered 
27th  of  the  same  montlis,  for  $9,000  from  F. 
the  assignee  of  H.'s  insolvent  estate,  he 
having  become  insolvent  by  deed  of  assign- 
ment to  J.  T.  on  the  28th  of  July,  1876,  and 
which  assignment  was  duly  registered  on  the 
8th  of  September,  1875,  and  the  estate  after- 
wards duly  tranfered  to  F.  On  proof,  action 
maintained  and  sale  set  aside.  Consolidated 
Bank  &  Toivn  of  St.  Henri,  5  L.  N.  231,  S.  C. 
1882. 

43.  Petition  en  nullity. — The  property  of 
the  defendant  was  put  up  at  sheriff's  sale  on 
the  22nd  of  September  last,  and  the  peti- 
tioner, the  Molsons  Bank,  who  was  a  creditor  of 
the  defendant  for  the  sum  of  $11,193.33, 
alleged  that  it  had  authorized  E.,  its  manager, 
to  attend  the  sale  and  bid  upon  the  said  pro- 
perty ;  that  E  vas  present  at  the  sale  repre- 
senting the  petitioner,  and  that  $10,000  hav- 
ing been  bid,  he  bid  $10,500,  which  was  the 
highest  and  last  bid,  and  the  sheriff's  officer 
should  have  adjudged  the  said  property  to 
him  as  the  last  and  highest  bidder,  but  in- 
stead of  doing  so  he  adjudged  it  to  one  C, 
advocate,  of  Montreal,  as  being  the  highest 
and  last  bidder,  for  the  same  amount  of 
$10,.^00.  It  was  alleged  that  E.  gave  his 
bid  in  a  loud  and  intelligent  voice,  which  was 
heard  by  a  large  number  of  persons  present 
at  the  sale,  and  on  making  this  bid  he  heard 
the  sheriff's  officer  announce  this  same  bid 
of  $10,500 :  that  not  having  heard  any  other 
person  make  a  similar  bid,  he  believed,  as  he 


thecs  hereinafter  mentioned,  or  who  has  filed  an 
opposition  in  the  hands  of  the  Sheriff,  may,  on 
becoming  purchaser,  retain  the  purchase  money  to  the 
extent  ofnis  claim,  until  the  judgment  of  distribu- 
tion, providcdhc  furnishes  the  Shoriffwith  goodand 
sufficient  sureties  for  all  damages  that  might  result  to 
any  party  interested  in  the  event  of  the  non-payment 
of  such  sum  aa  the  Court  (or  judge)  may  order  such 
purchaser  to  pay  into  the  hands  ot'  the  Sheriff.  688 
0.  C.  P. 


had  every  reason  to  believe,  and  as  several 
other  persons  present  at  the  sale  believed, 
that  this  announcement  of  the  sheriff's  officer 
was  Lis  bid  ;  and  when  the  property  was 
adjudicated,  E.  was  surprised  to  hear  the 
name  of  C,  on  behalf  of  the  ■  adjudicataire, 
not  having  heard  any  bid  for  this  amount  by 
C,  and  no  announcement  of  it  having 
been  made  by  the  sheriff's  officer.  There- 
upon E.  claimed  the  bid  of  $10,500  as  his,  and 
asked  to  be  declared  the  adjudicataire  of  the 
property.  This  the  sheriff's  officer  refused 
to  do,  and  he  also  refused  to  put  the  property 
up  again,  but  declared  C.  the  highest  and 
last  bidder  and  put  his  name  in  the  prods- 
verbal  of  sale.  The  Molsons  Bank  caused  a 
protest  to  be  served  on  the  sheriff,  setting 
out  the  facts  and  protesting  against  the  ille- 
gal action  of  the  sheriff  and  his  officer.  It  was 
alleged  that  the  property  was  worth  $25,000, 
and  that  at  the  date  of  the  abjudication  the 
defendant  was  notoriously  insolvent,  and  if 
the  ^.aid  adjudication  was  maintained,  the 
Molsons  Bank  and  the  other  creditors  of  the 
defendant  would  suffer  serious  loss,  and  the 
petition  concluded  by  asking  that  the  adju- 
dication be  declared  null,  and  that  the  peti- 
tioner be  declared  the  adjudicataire  of  the 
said  immoveable  as  being  the  highest  and 
last  bidder  at  the  said  sale,  and  that  in  case 
it  were  established  that  the  said  C.  also  made 
a  bid  for  the  sum  of  $10,500,  it  be  ordered 
that  the  property  be  again  put  up  for  sale. 
At\judicataire  answered  this  petition,  first,  by 
a  law  issue,  whereby  he  asked  for  the  rejec- 
tion of  this  petition  on  the  following  grounds : 
Because  no  legal  reason  is  shown  to  justify 
the  nullity  of  the  sale  ;  because  the  said 
petition  did  not  allege  any  fraud  on  the  part 
of  the  adjudicataire  or  his  agent  and  did  not 
allege  that  the  essential  conditions  and  form- 
alities required  for  the  sale  had  not  been 
observed  and  did  not  show  that  the  peti- 
tioner's claim  would  have  been  paid  if  the 
property  had  been  sold  for  a  higher  amount. 
The  adjudicataire  also  answered,  formally 
denying  that  Elliott  had  made  the  bid  men- 
tioned in  the  petition.    Per  curiam It  is  in 

evidence  that  the  petitioner  is  a  creditor  of 
the  defendant  for  the  sum  mentioned  in  the 
petition.  It  is  also  in  evidence  that  E.  gave 
his  bid  at  the  sale  by  the  sheriff  iii  a  loud 
and  clear  tone  for  $10,500,  and  that  at  the 
same  time  C.  also  bid  $10,500,  that  is  the 
same  amount  aa  E. ;  that  the  deputy  sheriff 
who  superintended  the  sales  and  his  son  who 
received  the  bids  did  not  hear  E's  bid,  but 
heard  C's  and  at^udged  the  property  to  him  in 
consequence ;  that  the  names  of  the  bidders 
were  not  mentioned  as  their  bid  were  taken, 
but  were  written  on  a  sheet  of  paper  on  the 
counter ;  that  the  said  E.  was  ready  to  bid  up 
the  said  property  to  $17,000 ;  that  the  de- 

leiiuEIit  is  ailu  Was  liGtonOUSiy  insGiVcnt  ttHd 

is  absent  from  the  province.  The  circums- 
tances as  established  do  not  prove  the  falsity 
of  the  prods-verbal  of  the  bids,  as  it  is  proved 
that  the  deputy  sheriff  and  the  officer  receiv- 
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ing  the  bids  had  no  knowledge  of  E's  bid, 
and  what  they  entered  in  the  prods-verbal 
was,  60  far  bs  they  were  concerned,  true  and 
correct.  It  is  clear  that  there  was  a  misun- 
derstanding, and  the  fact  that  E's  bid  was 
made  in  good  faith,  and  that  the  property 
was  adjudged  for  a  price  below  its  value,  are 
sufficient  reasons  to  annul  the  said  adjudica- 
tion and  to  grant  the  petition  asking  that  the 
sale  be  set  aside.  The  Co">'t,  therefore,  orders 
that  the  property  referred  to  at  Cote  St.  An- 
toine  be  again  put  up  to  sale  by  the  sheriff 
and  be  sold  anew,  with  the  ordinary  form- 
alities, each  party  paying  his  own  costs  of  the 
present  contestation.  Rank  of  Montreal  & 
Hodgson,  ^.C,  1884. 

44.  The  delay  of  service  of  a  petition  ennui- 
liti  de  dicrit  is  the  same  as  of  an  ordinary 
summons  as  regulated  by  Art.  75  of  the  Code 
of  Procedure.  Brown  &  Demers,  7  L.  N.  .{12, 
S.  C,  1883. 

45.  Possession,— A.  petition  asking  anoi  it-r 
to  the  sheriff  to  eject  the  defendant  and  to 
put  the  adjudicataire  in  possession  of  the 
property  must  be  served  on  the  defendant, 
with  the  delay  usual  in  a  writ  of  summons. 
Francis  &  Cheney,  12  R.  L.  o24,  S.  C,  1884. 

46.  Rescission  of— Case  of  Moat  &  Moisan, 
(II.  Dig.  681-68)  laported  in  extenso,  25  L.  C. 
,7.218.  Q.  B.,  1880. 

47.  Where  an  immoveable,  charged  with  an 
unexpired  term  of  an  emphyteutic  lease  is 
sold  by  the  sheriff  without  mention  of  such 
charge  in  the  minutes  of  seizure  and  such 
charge  diminishes  the  value  of  the  property 
by  about  one  half,  the  purchaser  who  is  pre- 
vented by  notification  and  protest  on  the 
part  of  the  lessee  from  obtaining  possession 
during  such  unexpired  term  may  obtain  the 
vacation  of  the  sheriff's  sale  under  Art.  714, 
C.  C.  P.  (1)  Cassii  &  Lemieux,  25  L.C.  ,1.  317, 
S.  C,  1881. 

48.  ■'  Recourse  when  property  has  been  sold 
which  does  not  belong  to  the  defendant. — The 
plaintiff,  by  'ino^.,  caused  a  lot  to  be  seized 
and  sold  as  belonging  to  the  defendant 
which  in  fact  he  had  dispo'sed  of  long  pre- 
viously to  another.  Held  that  he  could,  on 
petition,  have  the  sale  decla.-  A  null  and  the 
money  returned  to  the  purcaa.or.  Biqras  & 
O'Brien,  11  R.  L.376,  S.  0.   18;i2. 

49.  Stopped  by  sickness  — Where  the  sale 
of  real  estate  under  a  writ  de  terris  has  not 


(1)  Sheriff's  sales  may  be  vacated  :  lo.  At  the  in- 
stance of  the  judgment  debtor,  or  of  any  creditor  or 
other  interested  person.  If  frauJ  or  artinee  was  em- 
ployed with  the  knowledge  of  the  purchaser,  to  keep 
persons  iTom  bidding  •,  if  tlie  essential  conditions  and 
rormalities  prescribed  for  the  sale  have  not  been  ob- 
.served,  but  the  seizing  party  cannot  vacate  the  sale 
for  any  w.iut  of  formalitiea  attributable  to  himself  or 
his  attorney.  2o.  At  the  suit  r.i  the  purchaser.  If 
he  is  liable  to  eviction  by  reason  of  some  customary 
dower,  substitution  or  other  right  from  which  the 

..;..j-,,..j.      ,_....,...,_,..„.„...,      ..J.      ,,n..       ~,         ,,,[     -       .TttI-,  11 

the  immoveable  difl'era  so  much  from  the  description 
given  of  it  in  the  miuu'  3S  of  seizure,  that  it  is  to  be 
presumed  that  the  pure  aser  would  not  have  bought 
bad  he  been  aware  of  the  difi'ereuce.  714  C,  C,  P. 
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taken  place  in  consequence  of  the  sickness, 
on  the  day  of  sale,  of  the  officer  charged  with 
the  execution  of  the  writ  the  plaintiff  is  not 
entitled  to  a  venditioni  exponas  under  Art. 
664  c'l  the  Code  of  Procedure  1 1 )  so  as  to  have 
thf,  property  sold  after  two  advertisements. 
Gosselin  &  Namin.  7  Q  L,  E.  283,  S.  C, 
18.S1 

Xl.    LlABIMTY  OF  PUKOHASKK. 

50,  The  21  st  November,  1872,  the  plaintiff 
sold  to  one  C.  an  immoveable  property  which 
C.  in  turn  sold  to  defendants,  the  4th  June, 
1878.  Action  in  declaration  of  hypothec 
against  the  defendants  for  $5,250  with  in- 
terest at  eight  per  cent,  which  by  the  declar- 
ation was  alleged  to  be  the  balance  due  by  C. 
on  the  price  of  sale  to  him  with  interest,  a« 
established  by  a  judgment  against  C,  of  date 
the  19th  April,  1880.  Defendants  pleaded 
that  all  the  price  of  sale  had  been  paid  to 
plaintiff  since  the  19th  February,  1879.  That 
prior  to  their  purchase,  viz.  the  1st  Septem- 
ber, 1876,  C.  showed  them  a  statement  of 
accounts  with  plaintiff,  which  plaintiff  had 
acknowledged  to  be  correct  and  had  signed, 
and  which  showed  a  balance  due  to  plaintiff 
on  the  price  of  property  of  $1,442  43,  which 
had  since  been  paid.  That  they  had  pur- 
chased in  good  faith,  believing  that  the  plain- 
tiff had  been  fully  paid  and  the  property  was 
clear.  The  plaintiff  demurred  to  these  pleas 
on  the  ground  that  the  defendants  not  being 
sureties  of  C,  and  not  being  personally  re- 
sponsible for  the  debt,  could  not  plead  mat- 
ters personal  to  C,  nor  attack  the  judgment 
which  had  been  rendered  against  him.  He  d, 
that  the  purchasers  were  not  the  ayants-cause 
of  C,  except  for  matters  prior  to  the  sale, 
arid  that  the  judgment  obtained  against  C, 
after  the  sale  by  him  could  not  be  set  up 
against  the  defendants,  and  made  no  proof 
against  them  of  the  amount  for  which  the 
property  was  hypothecated,  and  that  the  de- 
fendants in  such  case  had  a  right  to  plead 
payments  made  by  their  vendor.  Dubuc  rf- 
Kidston,  7  Q.  L.  R.  43,  S.  C,  1881. 

XII.  Obtained  by  Fraut). 

51  A  sale  obtained  by  fraud  is  null,  and 
an  action  in  rescission  will  lie  not  only  against 
the  person  committing  the  fraud  but  against 
the  third  owners  in  good  faith  vo  wliom  Art. 
2085  C.  C.  |2)  does  not  apply.  Lighthall  & 
Chretien,  1 1  R.  L.  402,  0.  C.,  1882. 


(1)  The  wnt  of  venditioni  cjuonaa  orders  the 
sheriff  to  proceed  with  the  sale  of  the  immoveable 
or  the  rent  under  seizure  after  a  publication  in 
French  and  in  English  at  tlie  church  door  on  third 
Sunday  before  the  sale  and  two  advertisements  in 
Qv.r-.h.-.r  Offlcia!  finjr.tt.",  with  tho  fnrmalitiea  prea' 
cribed  by  Art.  648.  803,  C.  C.  P. 

(2)  The  notice  received  or  knowledge  acquired  of  an 
unregistered  right  belonging  to  a  third  party  and  sub- 
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52.  Where  part  of  the  price  of  immoveables 
purchased  by  defendant  from  plaintiff  con- 
siBted  of  a  number  of  shares  reallv  worthless 
but  to  which  a  fictitious  value  had  be  given 
in  effecting  the  purchase  by  fraudulent 
means  within  the  knowledge  of  the  purchaser, 
thfe  sale  was  set  aside  at  the  suit  of  the 
vendor  Crowley  &  Chretien,  4  L.  N.  171 
S.  C,  1881,  &  5  L.  N.  268,  Q.  B.,  18S2. 

XIII.  C;f  Goods  under  Seizure. 

53.  Where  the  defendant  after  seizure  of 
things  sold  them  to  a  third  person  who  was 
ignorant  of  a  seizure  held  on  a  revendication 
by  the  guardian,  that  the  case  was  similar  to 
a  sale  of  stolen  things,  and  that  the  creditor 
seizmg  or  the  guardian  had  a  right  to  reven- 
dicate  them  in  the  hands  of  the  purchaser 
Francis  &  Costello,  12  R.  L.  300,  C.  C,  I8S2! 

XIV.  Immoveables, 

54.  A  s.^l'^  of  land  made  by  an  assignee  on 
a  person  10  was  not  in  possesson  animn 
dot  : .  ,  A  the  sense  of  Art.  632  C.  C.  P.,  (1) 
w  ■;  '■..^  -'A  aside  on  the  demand  of  the  real 
1  ••  ;  ■'  r.  Shortis  &  Luckerhoff.  1 1  R,  L. 
.').i/,Q,  B.,  1882.  ' 

XV.  Of  leased  Pkopertv  , 

55.  Where  property  under  lease  registered 
for  a  term  of  years  is  ordered  to  be  sold  by 
authority  of  justice,  it  must  be  sold  subject 
to  the  rights  of  the  lessee,  but  the  latter  may 
be  compelled  to  gi-e  security  that  it  will 
realize  sufficient  to  cover  a  bailleur  defends. 
Dupuy  &  Bourdeau,  6  L.  N.  12,  S.  C,  1881. 

XVI.  Op  litigious  rights. 

56.  In  1868,  the  father  of  the  defendant 
made  a  donation  of  his  property  to  his  two 
sonsj  at  the  charge  to  the  defendant  of  paying 
to  his  sister  $200  by  annual  payments  of  |50, 
of  which  the  first  was  to  become  payable  the 
following  year.  In  1871,  the  sister  married, 
and  she,  and  her  husband  transferred  to  the 
plaintiff,  a  bailiff,  the  claim  of  $200  against 
defendant  who  was  at  that  time  absent  in  the 
States.  Judgment  was   taken  by  default  and 


jeot  to  registration  caiiuot  prejudice  the  rights  of  a 
subsequent  purchaser  for  valuable  consideration 
whose  title  is  dulv  registered  except  when  such  title 
IS  derived  from  an  insolvent  trader.    2085  C.C. 

(1)  The  seizure  of  immoveables  can  only  be  made 
agamst  the  judgment  creditor,  and  he  must  be,  or 
be  reputed  Jo  be,  in  possession  of  the  same  animo 
•jowirtf-  .tO  ~=i-ure  c-au  be  made  of  immovealjles 
declared  by  the  donor  or  testator  thereof,  or  by  law 
to  be  exempt  from  seizure.  Constituted  rents  repre- 
Benting  seigmorai  dues  are  seized  and  sold  with  the 
ormahtes  prescribed  by  the  Act  27  it,  28  Vict.,Cap  39 


on  his  return  the  defendant  filed  an  opposi' 
tion,  the  principal  ground  of  which  was  as 
follows  :  "Que  c'est  en  pleine  connaissance  de 
cause  et  sachant  que  la  dite  cr^anee itaitpayte, 
que  le  dit  demandeur,  I'un  d^s  huissiers  de 
cetie  Cour  a  achet6la  dite  crSance  d  ses  risques 
et  perils  et  dans  I'esp^rance  qu'il  la  f  trait 
payer  une  seconde  fois  par  le  dit  defendeur  et 
d  son  insu."  Proof  by  testimony,  that  the 
plaintiff  was  bailiff  of  the  Court,  that  he  had 
given  $90  for  the  claim,  knowing  that  $100 
had  been  paid  on  it.  Meld,  that  while  verbal 
testimony  would  not  be  sufficient,  under  the 
circumstances,  to  establish  the  payment,  it 
would  to  establish  the  character  of  the  claim, 
which  evidently  came  within  the  description 
of  a  litigious  right  as  described  by  article 
1583  of  the  Civil  Code  (1)  and  the  plaintiff 
under  the  rule  laid  down  in  Art.  1 485  (2)  had 
no  right  to  an  action  on  it.  C6te  &  Hauakmj. 
7  Q.  L.  R.  142,  S.  C.  R.  1881.  -     " ' 

XVII.  Of  move/bles. 

57.  Kesiliation  o/._Pla".itift'  was  the  as- 
signee of  one  H.  and  defendants  were  whole- 
sale dry  goods  merchants  of  Montreal.  The 
action  was  instituted  under  Sections  132, 133 
134, 1 35  of  the  Insolvent  Act,  1875,  to  recover 
goods  dlleged  to  have  been  retransferred  to 
driendantsby  H.  within  thirty  days  of  his 
insolvency  and  with  a  view  of  giving  him  a 
f/audulent  preference  over  his  other  creditors. 
The  evidence  showed  that  tho  goods  were' 
shipped  on  the  16  and  18  JMarch,  and  that  H 
declared  he  wouklnot  take  delivery  of  theu  • 
that  the  goods  were  brought  to  TI's  store 
without  his  knowledge  by  a  public  carter 
who  had  carted  for  him  for  years,  and  who 
was  in  the  habit  of  bringing  packages  from 
the  station  whenever  he  found  them  there 
without  special  instructions  ;  tliat  H's  clerks 
took  them  and  opened  them,  and  took  out 
the  goods,  but  did  not  mix  them  with  tho 
other  goods  but  kept  them  separate ;  that 
when  H.  found  they  had  been  taken  out  of 
the  cases  La  said  he  would  not  keep  them 
and  refused  to  allow  his  clerks  to  mix  them' 
with  his  stock  or  to  break  in  on  the  lots,  but 
ordered  them  to  be  kept  separate,  and  that 
they  should  be  returned  to  defendants  Tho 
goods  were  then  put  back  in  their  oases,  and 
the  next  day  20th  March,  returned  to  the 
railway  addressed  to  defendants,  at  Montreal, 
and  were  dehvered  to  them  on  the  24th 
March.    Held  there  was  no  intention  on  the 


(1)  A  right  18  held  to  be  litigious  when  it  is  nn- 
certain,  and  disputed  or  disputable  by  the  debtor 
whether  an  action  for  its  recovery  is  actuilly  pend"iff 
or  18  lik2ly  to  become  necessary.  ISS.*?  C.  C.      . 

(2\  Judges,  advocates,  attorneys,  -leiks,  sherifft 
bailihs  and  other  ofBcers  connected  with  Courts  j 
Justice,   cannot  become  buyers  of  litigious  riirhti 
which  fall  under  the  jurisdiction  of  the  Cour?  in 
which  they  exercise  their  functions.  1486  0.  C 
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part  of  the  Insolvent  to  take  pos'session. 
Action  dismissed.  Darling  &  McEntyre,  4 
L.N.  118,  S.C.R.  1881. 

57.  In  another  case,  action  was  brought  by 
attachmen  co  rescind  a  sale  of  47.3  half 
chests  of  tei  for  non-payment  of  price.  The 
sale  had  been  made  through  a  broker  at 
Montreal,  in  February,  1880,  at  32|  cents  per 
pound,  duttj  paid  and  delivered ;  terms 
prompt  cash.  On  their  arrival  in  Montreal, 
the  teas  had  been  seized  by  the  Customs  au- 
thorities for  non-payment  of  duties.  Plea  of 
breacli  of  contract  on  the  part  of  plaintiff, 
and  that  in  the  meantime  and  before  the 
liberation  of  the  goods  from  Customs,  they 
have  been  reso'  ',  and  defendants  being  un- 
able to  deliver  had  lost  their  profits  on  the 
resale  and  were  besides  liable  to  their  own 
vendee  in  damages  to  the  amoimt  in  all,  of 
$835.24,  to  which  they  asked  the  teas,  should 
in  any  event  be  made  subject.  Per  curiam. — 
After  some  negociations  with  the  government 
the  teas  in  question  were  liberated,  and  it  is 
proved  that  they  were  not  fraudulently 
entered  at  customs.  There  is  no  proof  of  any 
default  on  the  part  of  plaintiff,  and  he  cannot 
be  held  responsible  for  what  was  an  inevit- 
able accident.  If  the  customs  authorities 
were  to  blame  in  the  seizure,  defendants 
have  their  recourse  against  thera  and  not 
against  plaintiff  who  sold  and  delivered  the 
teas  according  to  contract  at  Toronto.  Judg- 
ment maintaining  attachment  and  granting 
rescission.  Lambe  &  Hartlauh,  4  L.  N.  138, 
^',.  C.  1881. 

XVIIl.  Of  things  helonoing  to  another. 

58.  Plaintiff  sold  a  safe  to  one  L.,  taking  pro- 
missory notes  in  payment, which  were  not  due 
at  tha  time  of  th  j  action,  and  stipulated  with 
the  purchaser  that  the  right  of  property  in 
the  thing  sold  was  to  remain  with  the  vendor 
until  the  notes  were  paid.  The  safe  w,"i  deli- 
vered to  L.,  and  before  the  maturity  of  the 
first  note,  he  sold  to  the  defendant  in  whose 
iiands  the  plaintiff  revendicated  the  safe  and 
called  the  first  purchaser  L.  into  the  case, 
Defendant  pleaded,  Ist,  that  the  action  was 
premature,  L.  not  being  divested  of  his  right 
of  property,  until  the  first  note  was  due  and 
unpaid.  2nd,  that  L.  was  in  possession  and 
iiad  a  right  to  sell  to  him,  and  he  was  in  good 
faith  when  he  bought,  and  being  so  he  had  a 
good  title.  Defendant  relied  on  Arts.  1488, 
1489  C.  C.  {I)— Held,  distinguishing  from 
Hertrand  <t-  Oandreav  (2)  that  the  defendant 


il)  The  sale  is  valiil,  if  it  be  a  commercial  matter, 
or  if  the  seller  al'tenvard.'?  beeome  owner  of  thethinjt. 
1488  CO.  ' 

(2)  Ifa'thiug  lost  or  stolen  is  brought  in  good 
faith  in  a  fair  or  market,  or  from  a  trader  dealing  in 
similar  articles,  the  owner  cannot  reclaim  it,  without 
reimbursing  to  the  purchaser  the  price  he  has  paid 
for  it.  1489  C.C. 


had  a  good  title  and  action  dismissed.  Goldit 
&  Bisaillon,  7  L.  N.  347,  C.  C.  1884. 

XIX.  Op  vessels. 

59.  The  sale  of  a  vessel  by  deed  sous  leing 
prive  not  registered,  will  transfer  the  property 
to  the  purchaser,  oven  as  against  third  per- 
sons. Michon  &  Marcoiie,  9  Q.  L.  R.  330,  Q. 
B.  1870. 

XX.  Pav.ment  op  frioe. 

60.  A  vendor  who  undertakes,  by  deed  of 
sale  to  furnish  to  the  purchaser  at 
the  date  of  payment,  and  before  requiring 
payment  a  title  to  the  property  sold,  such 
understanding  is  a  conditi6n  precedent  to  the 
payment  of  the  purchase  money  and  the 
vendor  can  recover  no  part  of  the  price,  until 
he  has  furnished  his  title.  Petrin  Jc  Brunei, 
12  R.  L.  657,  Q.  B.  1864. 

XXII.  Promise  of. 

61.  On  the  7th  December,  1874,  T.  G.,  by  a 
promise  of  sale  agreed  to  sell  a  farm  to  D.  M. 
then  a  mujor  for  $1200,  of  which  $500  were 
paid  at  the  ti^re,  balance  payable  in  seven 
yearly  mstahnents  of  $100  each,  with  interest 
at  7  per  cent.  D.  M.  was  to  have  immediate 
possession  and  to  ratify  the  deed  on  becoming 
of  age,  and  to  be  entitled  to  a  deed  of 
sale  if  the  instalments  were  paid  as  they 
became  due,  but  if  on  the  contrary  D.  M. 
failed  or  neglected  to  make  such  payments 
when  they  became  due  he  was  to  forfeit 
all  rights  he  had  to  obtain  a  deed  of  sale  of 
said  farm,  and  to  forfeit  all  moneys  paid, 
which  were  to  be  considered  as  rent,  the  par- 
ties to  be  regarded  as  lessor  and  lessee  and 
the  promise  of  sale  to  be  considered  null  and 
void.  After  D.  M.  became  of  ago  he  left  the 
counti-y  without  ratifying  the  promise  of  sale ; 
he  paid  none  of  the  instalments  which  became 
due  and  in  1879  T.  G.  regained  possession  of 
the  farm.  Held,  reversing  the  judgment  of 
the  Court  below  (I),  that  the  condition  pre- 
cedent on  which  the  promise  of  sale  was  made 
not  having  been  complied  with  within  the 
thne  specified  in  the  contract,  the  contract 
and  the  law  placed  the  plaintiff  en  detneure, 
and  there  was  no  necessity  for  any  demand, 
the  necessity  for  a  demand  being  inconsis- 
tent with  the  terms  of  the  contract,  which 
immediately  on  the  failure  of  the  perfor- 
mahce  of  the  condition  ipso  facto  changed 
the  relation  of  the  parties  from  vendor  and 
vendee  to  lessor  and  lessee.  Orange  <f- 
McLennan,  9  S.  C.  Rep.  385,  Su.  Ct.,  1883. 

62.  The  appellant  had  a  promise  of  se'.e  oi 
certain  real  estate  in  the  City  of  Montreal,  at 
the  time  the  annual  assessment  became  pay- 
ftble  (26  September;  1876!-,  but  did  not  obtain 

Eossession  until  some  time  afterwards.    He 
ad  possession  as  proprietor  during  the  latter 


(1)  6L.  N.138&28L.  C.  J.  «9. 
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half  of  the  year  for  which  the  tax  was  im- 
posed. Held,  that  he  had  not  auch  a  right 
m  the  property  under  the  promesse  de  vente, 
unaccompanied  by  tradition,  as  to  render 
him  hable  to  assessment  thereon.  Hogan  & 
City  of  Montreal,  7  L.  N.  378,  &  M.  L.  R.  1, 
Q.B.  60,  1884.  ' 

XXIII.  Redemption. 

63.  A  vendor  cannot  exercise  the  right  of 
redemption  stipulated  in  his  favor  until  he 
has  tendered  the  price  of  the  property  sold. 
Demers  &  Lynch,  1  Q.  B.  E.  341.  Q.  B.,  1881. 

64.  Action  to  obtain  the  resihation  of  the 
sale  of  a  certain  floating  dry  dock.  The  sale 
had  been  made  by  plaintiff  to  defendant  31st 
January,  1877,  and  in  the  deed  a  droit  de 
remA*^  was  stipulated  on  payment  of  $1,600, 
on  or  before  1st  November,  1878.  Plaintiff 
tendered  the  balance  which  he  pretended  to 
be  due  of  thj  $1,600  and  prayed  for  the  can- 
cellation of  the  sale.  Plea  that  the  droit  de 
rem4r€  had  not  Leeu  exercised  within  the 
delay.  On  proof  that  the  delay  had  expired 
before  tender  of  the  whole  amount  duo,  action 
dismissed.  Goodwater  &  Henderson,  4  L.  N. 
206,1881. 

65.  Action  en    homage — The    defendant, 
by  a  preliminary  exception,  set  up  that  he , 
was  not  proprietor  bui.  lessee  of  one  K.,  to  | 
whom  the  p.  operty  belonged  and  asked  that  I 
he  be  placed  hors  de  cause  with  costs  against  j 
the  plaintiff.    The  plaintiff  then  put  K.  into  | 
the   case  and  replied  specially  to  the  first ' 
flefendant  that  he  had  sold  to  K.  with  the ' 
faculty  of   redemption,  that  the    delay  to 
redeem  had  not  yet  expired,  and  that  he  had 
a  right  to  have  the  defendant  in  the  case, 
should  he  exercise  his  faculty  of  redemption. 
That,  moreover,  he  had  concealed  the  sale  to 
K.,  and  had  always  remained  in  possession 
and  acted  as  proprietor.   Held,  that  he  could 
not  claim  to  be  put  out  of  the  case,  except  on 
paying  the  costs  of  action.    Lemieux  v.  Le-  \ 
mieux,  10  Q.  L.  R.  365,  S.  0.,  1884.  | 

66.  And  held,  also  that  the  vendor  d  rim6r£  < 
preserves  his^'ws  in  re  in  the  things  soid  until  I 
the  time  for  redemption  has  expired.    lb.      \ 


XXIV.  Registered  after  Seizure. 

67.  Where  a  deed  of  sale  was  executed  on 
the  8th  of  April,  1878,  and  the  property  was 

seized  on  the  13th  November,  1879 Held, 

that  the  registration  of  the  deed  of  sale  sub- 
sequently to  the  seizure  was  good  and  con- 
firmed the  sale.  Drouin  &  HallS,  7  Q.  L.  R. 
146,  S.C.R.,  1881. 

XXV.  Remedies  of  buyer. 

68.  Action  for  the  price  of  liquor  sold  and  | 
delivered  in  Moutreai  and  removeU  in  bond  ! 
by  defendant  to  Sorel.    Defendant  objected 
to  the  quantitiei  charged.  Per  curiam. — There  ! 
is  conmct  of  evidence  as  to  the  quantities, 
and  room  to  question  whether  defendant  had 


received  the  iull  amount  charged  for.  But  he 
ought  upon  getting  the  li(}uors  into  his  pos- 
session to  have  claimed  a  verification  and  had 
one  actually  effected,  after  notice  to  the 
plamtiff.  He  has  not  taken  such  course.  He 
has  never  offered  back  the  goods  and  has 
used  five-sixths  of  them.  He  "muat  now  pay 
as  charged.  Lewis  &  Sen£cal,  4  L.  N.  221,  S. 
C.  1881.  ' 

69.  Action  for  the  recoveiy  of  $319.  The 
defendant  purchased  550  barrels  of  flour  to 
be  shipped  to  Glasgow.  After  some  time,  the 
defendant,  in  February,  asked  the  plaintiff 
for  the  bill  of  lading,  and  as  he  was  going  to 
Boston  he  told  the  plaintiff  to  send  them  to 
him  there  and  he  would  see  him  paid.  Consi- 
derable correspondence  took  place,  and  finally 
the  defendant  telegraphed  that  he  would 
prefer  to  pay  10  or  15  cents  per  barrel  and  not 
take  the  flour.  Thereupon  the  flour  was  sold 
at  Glasgow  at  a  loss  of  $310,  with  commission, 
&c.  To  this  the  defendant  pleaded  in  com- 
pensation, loss  suffered  by  him  on  another  lot 
of  flour  whicii  he  alleged  was  inferior  to  sam 
pie.  Per  curiam, — Under  such  circumstances 
the  purchaser  has  two  courses  open  to  him. 
He  may  either  refuse  the  goods  or  he  may 
take  them  at  a  diminution  in  the  price.  If  he 
uses  the  goods  he  cannot  say  I  will  return 
your  flour,  and  if  he  sells  them  it  must  be 
pubhcly  and  disinterestedly.  They  are  not 
to  be  sold  by  himself  at  private  sale.  Under 
an  article  in  our  Code,  the  buyer  keeping  the 
thing  sold  may  in  such  case  obtain  a  diminu- 
tion in  the  price  according  to  an  estimation 
of  its  value.  He  is  not  to  value  the  price  him- 
self alone,  but  the  vendor  mi  ist  bo  present, 
or  at  least  oe  notified  of  the  time  and  place 
of  the  valuation,  and  it  must  bo  made  by 
erpertise.  I  find  the  defendant  has  been 
negligent  and  that  he  disposed  of  the  flour  as 
if  it  belonged  to  himself.  Ho  is  not,  therefore, 
entitled  to  his  claim  for  damages,  and  hi.s 
incidental  demand  must  be  dismissed  with 
costs,  la  the  principal  action,  the  judgment 
will  go  for  $226  and  costs.  Raphael  &  Rouls- 
<on,  S.  0.  1884. 

XXVI.  Rescission  ok. 

70.  Action  against  the  executors  of  one  W. 
deceased,  and  one  M.  vendee  of  W.  On  the 
11th  March,  1866,  plaintifl"  gave  to  W. 
the  promise  of  sale  of  an  immoveable  situated 
on  Bonaventure  St,  so  soon  as  the  Corporation 
of  the  city  of  Moutreai  should  have  expro- 
priated for  the  widening  of  the  street,  which 
it  was  expected  would  take  place  shortly. 
Meanwhile  W.  was  to  enter  into  possession. 
The  consideration  of  the  sale  was  £11(X)  of 
which  £200  was  paid  and  the  balance  was  to 
be  retained  by  W.  so  long  aa  the  Corporation 
should  not  have  made  the  expropriation, 
paying  interest  meanwhile  therefor.  The 
declaration  set  up  that  the  interest  had  not 
b  jen  paid,  that  the  expropriation  had  been 
agreed  to  and  notice  given  thereof  in  the 
newspapers,  but  the  expropriation  could  not 


i    [ 


667 


SALE. 


SALE. 


668 


be  definitely  settled  if  the  majority  of  those 
interested  should  oppose  it,  and  tlmt  W.  liad 
opposed  it  in  order  to  avoid  p.iyment,  and 
they  demar.ded  the  rescission  of  the  sale  and 
a  condemnation  to  pay.  Plea  that  the  sale 
was  out  and  out,  and  the  balance  was  not  to 
be  paid  until  the  expropriation,  which  W.  had 
not  prevented Held,  reforming  the  judg- 
ment of  the  Court  below  which  granted  a 
condemnation  to  pay  the  balance,  that  the 
sale  should  be  rescinded,  and  defendants  con- 
demned to  abandon.  Brunei  &  Lacoste,  4  L. 
N.  245,  S.  C.R.  1881. 

XXVII.  Resiliation  of  bbfork   Reoistra- 

TICK. 

71.  The  registration  by  a  creditor  of  a  deed 
of  sale,  which  has  been  cancelled  in  good 
faith  between  the  parties,  is  of  no  effect,  even 
though  the  deed  of  ri3siliation  has  not  been 
registered.  Longpri  &  Valade,  1  Q.  B.  ft.  1 5, 
&4L.N.  34,  Q.  B.,  1880. 

XXVIII.  Rights  of  unpaid    Vendor,   see 

DISSOLUTION  OF. 

72.  The  defendants  (unpaid  vendors)  sold 
goods  to  A.,  delivery  whereof  was  to  be  made 
at  a  future  time.  By  error  the  goods  were 
delivered  before  the  time  agreed  upon,  but 
were  not  mixed  with  A's  stock.  Within  fifteen 
day.s  from  date  of  delivery  the  defendants, 
with  A's  consent,  took  back  their  goods. 
A.  at  the  time  was  unable  to  meet  his  engage- 
ments. Held,  that  the  return  of  the  goods  in 
unbroken  packages  was  not  a  payment  within 
the  meaning  of  the  Art.  1036,  C.  C.  Thibo- 
deau  &  Mills,  6  L.  N.  117,  S.  C,  1883. 

73.  That  the  unpaid  vendor,  under  C.  C, 
1543,  is  entitled  to  ask  for  t)ie  dissolution  of 
the  sale  by  reason  of  non-p.'iyment  of  price, 
and  A.,  in  returning  the  goods,  was  only  ful- 
filling the  obligation  impossd  on  him  bv  law. 
Ih. 

74.  That  article  1998  of  the  Code,  which 
says  that  in  the  case  of  "insolvent ''  traders 
{dans  les  cas  defaillite)  the  privileged  rights 
of  the  unpaid  vendor  must  be  exercised 
within  fifteen  days  after  the  sale,  has  no  ap- 
plication now,  seeing  that  the  insolvent  act 
has  been  abolished.    lb. 

75.  That  the  contract  was  only  completed 
by  delivery,  which,  in  this  case,  took  place 
within  fifteen  days  prior  to  the  voluntary 
return  of  the  goods.  ( 1 ) 


(1)  In  the  matter  of  tlie  seizures  in'  the  Fope 
Estate,  6  L.  N.  19,  a  Board  of  five  leading  rounsel 
decided  by  a  majority  that  in  the  case  of  insolvent 
traders  the  right'of  dissolution  and  the  rielit  of  pre- 
ference on  the  price  nuiat  lie  exercised  witTiiu  fifteen 
days  from  the  date  of  sale,  and  that  the  words  "  date 
of  "sale"  must  be  literally  interpreted.  By  a  legis- 
lative amendment  to  tlie"  Code  of  Prooedui'e  it  is 
now  established  that  in  cases  of  Insolvency  tlie  right 
to  dissolve  the  sale  under  Art.  1543  C.  C.  can  only 
be  exercised  during  the  fifteen  days  next  after  deb- 
very.  Q.  48  Vic,  cap.  20.  Kd. 


76.  In  Appeal  the  judgment  was  confirmed  m 
its  dispositif,  but  the  third  considerant  above 
was  expressly  overruled,  and  Art.  1998  held 
to  apply  to  all  traders  in  a  state  of  insolvency, 
whether  under  an  Insolvency  Act  or  no.  lb. 
M.L.  R.  1,Q.B.,  1885. 

XXIX.  Transfer  of  Ownerrship. 

77.  The  plaintiff,  by  seizure  in  revendica- 
tion,  sought  to  obtain  possession  or  delivery 
of  a  quantity  of  cord  wood  sold  by  the  defend- 
ant. Held,  that  the  seller  was  not  bound  to 
deliver  the  things  sold  until  payment  of  the 
price,  unless  the  sale  was  on  credit  and  that 
in  any  case  when  the  object  was  indetermin- 
ate that  the  plaintiff  had  no  right  to  revend- 
ication.  Contant  &  Normandin,  II  R.  L.  479, 
S.  C,  1882. 

78.  An  agreement  by  which  the  owner  of 
the  horse  hires  it  for  return  of  seven  months, 
at  the  rate  of  $3  per  week,  with  the  stipula- 
tion that  should  the  payments  all  be  duly 
made,  the  horse  would  become  the  property 
of  the  person  hiring  it,  does  not  deprive  the 
owner  of  his  right  of  ownership  until  the 
whole  amount  is  paid,  andshould  the  person 
hiring  make  default  in  any  of  the  payments 
the  owner  has  a  right  to  revendicate  it  in  the 
hands  of  a  third  party.  BerlrandSc  Gaudreau, 
12  R.  L.  1.54,  C.  C.  1882. 

XXX.  Usage  of  trade. 

79.  The  defendant,  in  making  payment  of  a 
large  quantity  of  tweed  sok'  and  delivered  to 
him  by  plaintiflF,  stipulated  that  he  should 
be  allowed  to  examine  the  goods  [which  he 
alleged  had  not  yet  been  done]  and  deduct 
from  the  amount  of  the  next  invoice,  which 
was  then  coming  due,  any  claim  he  might 
have  for  shortage  and  damage.  On  payment 
of  the  next  invoice  being  demanded,  he 
made  a  claim  on  this  ground,  made  up  by 
charging  a  quarter  of  yard  for  every  hole, 
knot  or  discoloration,  he  could  find  in  the 
goods.  Tho  claim  was  refused  by  plaintiff, 
.and  on  proof,  the  defendant  produced  his 
clerki  and  one  manufactm'er  from  Ontario  lo 
establish  a  custom  of  trade  to  that  >?ffect. 
The  plaintiff  brought  three  merchants,  who 
denied  the  custom  of  trade  especially  in  low 
lines  of  goods.  Held  that  a  custom  of  trade 
to  be  considered  binding  should  be  general, 
and  the  proof  therefore  was  insufficient. 
MacGillivray  &  Parker,  6  L.N.  308,  S.C.  1883. 

XXXI.  Warranty. 

80.  In  a  case  arising  out  of  the  sale  of  a 
horse Held  that  rot  or  tick  in  a  horse  con- 
stitutes a  vice  redhihitoire  and  a  breach  ol' 
warranty.  Drolet  &  Laferriire,  12  R,  L.  359. 
Q.  B.,  1879. 

8L  And  the  diseaj»e  CBlled  taotissa  cons- 
titutes also  &  vice  redhibitoire.  GoSselin  &  Bri- 
sebois,  12  R.  L.  366,  S.  C.  1883. 

82.  But  the  disease  called  boiture  intermit- 
tente  is  not  a  vice  redhibiioire.  Lenoir  k 
Mandeville,  12  R.  L.  369,  C.  C.  1880. 
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83.  Action  for  the  price  of  a  horse.  Plea 
inter  alia  that  there  was  a  warranty  and 
representation  at  the  sale  that  the  hoise  was 
only  seven,  and  was  free  from  redhibitory 
vices,  whereas  he  was  eleven  and  suffered 
from  vices.  The  action  was  brought  more 
than  fourteen  months  after  the  sale  and 
delivery  of  the  horse.  Held  too  late  under 
Art.  1530  C.  C.  [1]  Orevier  &  La  Sociiie 
d! Agriculture  de  Berthier,  4  L.  N.  373,  &  27 
L.  C.  J.  357,  S.  C.  1881. 

84.  A  purchaser  of  an  immoveable,  the 
boundaries  of  which  have  never  been  settled 
by  a  legal  homage,  is  not  entitled  to  a  diminu- 
tion of  the  price  for  a  pretended  deficiency 
in  quantity  at  least  until  he  has  settled  the 
boundaries  in  a  legal  manner.  Lalonde  & 
McManus,  12  R.  L.  23,  S.  C.  1881. 

85.  The  plaintiff"  purchased  four  of  the 
houses  in  the  block  known  as  "  Tecumseh 
Terrace.''  By  the  deed  of  sale  it  was  men- 
tioned that  there  wore  underground  drains 
to  Jurors  street,  whicli  the  purchaser  had  the 
right  to  use.  The  house  abutting  on  .Jurors 
street  was  purchased  by  one  S.,  and  he  liaving 
occasion  to  build  on  the  ground  through 
which  the  drain  passed,  cut  off  the  connec- 
tion. Per  curiam^ — It  is  proved  tliat  the 
houses  were  provided  with  drains,  and  that 
the  defendant  sold  the  houses,  with  the  sew- 
ers in  rear  of  the  premises.  When  S.  buUt 
plaintiff  protested  against  the  defendant 
and  S.  The  defendant  pleads  by  several  ex- 
ceptions. First — prescription.  She  says  :  "You 
have  been  ten  years  in  possession,  and  I  am 
discharged  after  ten  years."  The  difference 
is,  however,  that  the  prescription  only  begins 
from  the  date  of  the  trouble,  not  from  that 
of  the  sale.  By  the  second  exception,  she 
says  :  "  I  bought  from  the  sheriff",  and  I  sold  as 
I  bought,"  but  she  does  not  declare  that  she 
had  limited  her  responsibility  to  what  she  ac- 
quired by  that  purchase.  She  says  she  never 
stipulated  about  the  sewers.  The  fact  is 
tliere  for  itself.  She  also  says  the  plaintiff 
should  look  to  S.,  as  he  is  the  cause  of  the 
t'ouble.  The  defendant  is  wrong  in  this  as 
in  the  other  exceptions.  The  judgment  will 
gtt  for  the  amount  sued  for — $263  with  costs. 
Evans  v,  Fisher,  S.  C,  1882 

86.  A  person  who  has  purchased  a  pile  of 
lumber,  and  has  examined  it  in  part  at  least 
before  purchasing  it,  and  has  declared  him- 
self satisfied  with  the  quality  of  it,  can- 
not accept  a  part  and  reject  a  part  on  the 
ground  that  it  was  not  as  good  as  he  thought 
it  was.  Dufresne  &  Reilly,  12  R.  L.  433 
S.  C,  1883. 


SALVAGE— &e  BOTTOMRY,  &t. 


SAUVAGES. 

I.  Les  Reserves  des,  see  INDIAU 
SERVES. 


RE- 


SCHOOL  COMMISSIONERS. 

I.  Not  a  Municipal  Officer. 

87.  A  school  commissioner  is  not  a  munici- 
pal officer  under  Art.  1033  C.  C.  P.  (1 )  Sauvi 
&  Boileau,  5  L.  N.  134,  Q.  B.,  1882. 


SCHOOL  TAXES. 

1.  Commissioners  empowered 
certain  oases. 


TO     REMIT    IN 


S.  77  of  the  said  act  is  amended  by  adding  there-af- 
ter the  following  :  "  77o  The  school  commissioners  or 
trastees  of  any  municipality  may,  by  resolution  passed 
by  the  said  commissioners  or  trustees,  by  a  two- thirds 
vote  authorize  their  ehairmau.aud  upon  his  refusal, 
any  other  school  commissioners  to  enter  into  an  agree- 
ment with  any  persoix,  partnerehip  or  company  incor- 
parated  for  carrying  on  any  manufacturing  or  indus- 
trial undertaking  whatsoever,  within  the  limits  of 
such  municipality,  and  commute  for  the  payment  an- 
nually of  a  certain  determinate  sum  of  money,  for  • 
number  of  years,  not  in  any  case  to  exceed  ten,  aU 
school  asses.sments  and  rates  that  might  be  imposed 
on  the  buildings,  land  and  property  occupied  by 
.such  person,  partnership  or  company  for  the  pur- 
poses of  such  industry. 

"  Provided  such  agreement  or  commutation  so  to 
be  made  be  afterwards  confirmed  and  ratified  by  said 
tiTistees  or  commissioners  as  aforesaid.  Q.  45  Vict., 
Cap.  29,  Sec.  4. 


SCHOOL  TEACHERS. 

I.  MEANiN(f  OP  Term. 

II.  Penalty  for  refusing  to  teach. 

III.  Salaries  of  Exempt  from  Seizubb. 

I.  Meaning  of  Term. 

88.  On  the  contestation  of  the  seizure.of 
the  defendant's  salary,  held  that  a  person 
employed  as  private  tutor,  and  then  travell- 
ing with  his  pupil,  in  that  capacity,  was  not 
a  "school  teacher,"  within  the  terms  of  Art. 
628  (2)  of  the  Code  of  Procedure,  so  as  to 


(1)  The  redhibitory  action,  resulting  from  the 
obligation  of  warranty  against  latent  defects  nr.ist  be 
brought  with  reasonable  diligence,  according  to  the 
nature  of  the  defect  and  the  usage  of  the  place  where 
the  sale  is  made.  1630  C.  C. 


(1)  Concerning  right  of  appeal.  En. 

(2)  Beside  the  things  enumerated  in  arts.  567-668, 
the  following  are  also  exempt  from  seizure  ; — 

Fsy  and  priisioiiB  of  pcfsoiis  belcii^iiig  to  thr  Aiiii j 
or  to  the  Wavy,  salaries  of  Public  Officers  ;  con- 
tingent emoluments  and  fees  due  to  ecclesiastics, 
and  ministers  of  worship,  by  reason  of  their  actual 
services  and  the  income  of  their  clerical  endowment, 
(th«  salary  of  school  teachers)  628  C.  C.  P. 
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exempt  his  salary  from  seizure  un  der  that 
article.  Lafricain  &  Villentuve,  4  L.  N.  54, 
S.  C,  1881. 

II.  Penalty  for  refusino  to  teaoh. 

89.  The  father  of  a  pupil  of  the  Jacques- 
Cartier  School  will  not  be  liable  to  repay  the 
amount  of  a  bursary  granted  to  his  son,  un- 
less it  be  shown  that  the  son  waa  put  in 
default  and  refused  to  teach.  Principal  de 
I'Ecole  Normal  Jacques-Cartier  db  Poissant, 
6  L.  N.  132,  &  Same  &  Pelland,  6  L.  N.  13.3, 
S.  C.  1883. 

III.  Salaries  of  exempt  from  seizure. 

90.  Defendant  was  a  teacher  in  the  employ 
of  the  Protestant  Board  of  School  Commis- 
sioners of  Montreal.  His  salary  being  seized 
under  a  judgment,  he  claimed  exemption 
under  628  C.  C.  P.  Held,  that  the  provisions 
of  38  Vic.  Cap.  12,  which  subject  a  portion  of 
the  salaries  of  public  employees  to  seizure, 
do  not  apply  to  the  salary  of  school  teachers 
under  the  control  of  the  Boards  of  School 
Commissioners,  and  that  under  C.  C.  P.  628 
their  salary  is  exempt  from  seizure.  Lov^oy 
&  Campbell,  7  L  N.  397  &  M.  L.  R.  1  S.  C. 
77,  1884. 


SCHOOLS. 
I .  Taxation  of. 

91.  A  house  situated  on  the  same  lot  of  land 
as  Morin's  College  to  which  it  belonged,  and 
occupied  as  a  fodging  house  by  two  of  the 
professors  of  the  College  was  held  to  be  ex- 
empt from  Municipal  Taxes,  as  being  em- 
ployed for  the  purposes  of  education, 
although  a  part  of  the  salary  of  the  professors 
was  retained  by  the  College,  as  rent  to  the  said 
dwelUng  house.  Oity  of  Quebec  &  Morin's 
College,  11  R.  L.  335,  Eec.  Ct.  1880. 

92.  A  school  for  the  education  of  young 
ladies,  kept  by  private  persons  and  not  under 
public  control  is  not  an  "  educational  institu- 
tion" withm  the  terms  of  Q.  41  Vic.  Cap.  6 
Sec.  26  (1)  exempting  such  institutions  from 
municipal  taxation.  City  of  Montreal  Je 
Wylie,  7  L.  N.  26  &  27  I  C.  J.  316,  S.  C.  1883, 
&  8  L.  N.  135.  Q.  B.  188.,,  (2) 


[1]  Sec.  77  of  cap.  15  of  the  C.  S.  L.  C.is  amend- 
ed by  adding  after  S.  S.  2  the  following  provi- 
rions ;  3.  Kvery  educational  institution  receiving  no 
grant  from  tlie  Corporation  or  municipality  in  wliich 
they  are  situated,  and  the  land  on  which  they  are 
erected,  and  its  dependencies,  shall  be  exempt  from 
mnnieipal  and  scEco!  tisss,  \vhr.ti-.v."r  mr.v  !-.-■  the 
act  or  cnarter  under  which  such  taxes  are  imposed, 
notwithstanding  all  provisions  to  the  contrary.  Q. 
41  Vic.  Oap.  6.  S.  26. 

[2]  Kerersed  in  Supreme  Court. 
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I.  Action   for   waoes,   see   MERCHANT 
SHIPPING. 

II.  Articles  of,  see  MERCHANT  SHIP- 
PING. 


SECRETARY  TREASURER. 

I.  Op  municipality  must  deliver  up  books 
ON  expiration  of  his  duties  under  penalty 
See  MUNICIPAL  CORPORATIONS. 


SECRETION. 

I.  What  is. 

93.  Case  oi  Molson  &  Carter,  [II.  Dig.  141- 
62]  reported  in  extenso  25  L.  C.  J.  65,  Q.  B 
1880. 

94.  There  is  no  distinction  between  "secre- 
tion" and  fraudulent  preference,"  and  where 
the  defendant  had,  within  three  months  of 
his  insolvency,  made  over  to  another,  stock 
which  was  still  impaid  for. — Held  to  be  secre- 
tion. Oault  &  Dussault,  4  L.  N.  321  Q.  B. 
1881. 

95.  Attachment  before  judgment  on  the 
ground  that  the  defendant  intended  to  re- 
move to  the  United  States  and  was  secreting 
her  effects.  No  proof  of  the  first  ground,  and 
under  the  second  it  was  proved  that  she  had 
sold  all  her  eflfects,  moveables,  «S;c.,  some 
time  before  the  attachment,  for  the  sum  of 
$2,000  which  had  been  handed  over  to  privi- 
leged creditors.  The  sale  was  a  public  one. 
Attachment  quashed.  Laioiir  &  Brunelle,  4 
L.  N.  141,  S.  C,  1881. 

96.  The  defendant  refused  to  deliver  wood, 
according  to  contract,  demanding  a  higher 
price  than  had  been  stipulated  in  a  notarial 
agreement.  Held,  that  this  was  not  a  secret- 
ing, and  the  capias  issued  against  him  was 
quashed  without  costs.  Maniha  &  Siguin,  6 
L.  N.  12,  S.  C.  1882. 


SECURITY. 

1.  For  costs  See  COSTS. 
Tl.  In  appeal  See  APPEAL. 


SEDUCTION. 

I.  Action  en  declaration. 

II.  Damages  for. 

III.  Liability  for. 

I.  Action  en  declaration. 

97.  In  an  action  en  declaration  de  pater-< 
nit6,    where    the    defendant    admitted  the 


673    SEIQ-NORIAL  RIGHTS. 

connection  with  the  mother,  but  assigned  a 
date  which  would  disprove  his  paternity  of 
the  child  and  there  was  no  evidence  of  im- 
proper conduct  of  the  mother  otherwise: 
that  the  Court  would  give  weight  to  the 
declaration  on  oath  that  the  defendant  was 
the  father.  Absolute  certainty  in  such  cases 
is  not  required  ;  it  is  sufficient  to  establish  a 
strong  probability  that  the  defendant  is  the 
father.  Benault  &  Banville,  7  L.  N,  149,  S.  C. 
1884. 

98.  ITie  plaintiflF,  tutor  to  a  minor  child, 
sued  the  defendant  in  declaration  of  the 
paternity  and  tor  the  maintenance  of  the 
child.  The  defendant  pleaded  a  defense  en 
fait,  and  also  the  misconduct  of  the  mother 
as  well  as  a  demurrer  on  the  ground  that  he 
the  defendant  had  not  been  given  the 
alternative  of  taking  charge  of  the  child. 
Held  that  neither  the  misconduct  of  the 
mother,  nor  the  ground  of  the  demurrer 
were  an  answer  to  the  action,  but  that  as  a 
commencement  de  preuve  par  ecrit  was  want- 
ing and  there  was  nothing  but  a  question 
put  by  the  defendant  in  cross  examination 
of  a  witness  to  let  in  parole  evidence,  that 
the  proof  was  insufficient,  and  the  action 
ought  to  have  been  dismissed.  Turcotte  & 
Nacke,  7  Q.  L.  R.  196,  S.  C.  R.  1881. 

II.  Damages  for. 

99.  Action  of  damages  against  the  defend- 
ant for  seduction  and  frais  de  gesine.  The 
declaration  set  up  that  the  plaintiff  had  lived 
with  the  defendant  and  that  he  had  taken 
advantage  of  her  ignorance  and  inexperience 
by  assuring  her  that  there  was  no  danger  and 
promising  to  marry  her  should  she  become 
enceinte.  In  June,  1 880,  she  gave  birth  to  a 
child.  Nevertheless,  and  without  any  further 
stipulation,  she  continued  to  live  with  him 
for  three  years  and  a  half  after  conception. 
Held,  that  she  could  only  recover  damages 
on  the  presumption  of  a  promise  of  marriage, 
and  the  facts  destroyed  this  presumption  so 
that  she  could  recover  nothing  beyond  the 

frais  de  gesine.    Turcotte  &  Nacke,  7  Q.  L.  R. 
230,  S.  C.  R.,  1881. 

III.  Liability  fok. 

100.  An  action  en  declaration  de  paterniit 
may  be  maintained  where  it  is  proved  that 
the  defendant  had  connection  with  the  mo- 
ther at  the  time,  though  it  also  appear  that 
the  girl's  conduct  was  loose  and  others  were 
guilty  with  him.  Lizotte  &  Decheneau,  6  L.  N. 
1..  N.  170,  8.  C.  R.,  1883. 


SEIGNORIAL  RIGHTS. 

I.  UOMMtlTATION  OP. 

II.  TRiJ«3FSR  OF. 


SEQUESTRATOR. 

I.   COMMHTATIOK. 
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101.  A  hypothec  given  before  the  Seignorial 
Act  of  1854,  to  pay  to  the  Seigneur  the  con- 
stituted rent  for  the  commutation  of  the  lods 
et  ventes  is  extinguished  by  the  payment  of 
the  indemnity  by  the  government  to  the 
Seigneur.  Lalonde  &  Brunette,  12  R.  L.  594, 
Q.  B.,  1866. 

II.  Transfer  of. 

102.  Sections  3  &  4  of  38  Vic,  Ch.  20,  of 
Quebec,  which  permits  a  seigniorial  proprie- 
tor to  sell  and  transfer  the  constituted  rents 
representingthecense<r«i<e», describing  them 
by  the  name  the  Seigniory  bears,  includes 
also  the  right  to  hypothecate  them,  and  a 
hypothec  so  constituted  by  the  proprietor, 
since  the  coming  into  force  of  the  cadastral 
plan,  constitutes  a  valid  hypothec  on  the  con- 
stituted rents,  these  constituted  rents  being 
known  to  the  public  as  representing  a  seign- 
iory. Pangman  &  Pauzi,  12  R.  L-  440,  S.  C, 
1883. 


SfiPARATION  DE  BIENS. 

I.  Right  of,  see  MARRIAGE. 


Sl&PARATION  DE  CORPS. 

I.  Grounds  of,  see  MARRIAGE. 


SEPARATION  DE  PATRIMOINE- 
See  PARTITION. 


SEQUESTRATOR. 

I.  APP0INT.MENT  OP  SEQUESTRATION. 

II.  Duties  of  Sequestrator. 

III.  Right  to  Sequestration  after   Ri- 

MOVAL   OP  EXECUTOR. 

I.  Appointment  op  Sequestrator. 

103  Where  a  certain  property ,  subject  to 
mortgage,  had  been  transferred  by  deed  of 
sale  and  the  hypothecary  creditor  took  action 
and  obtained,  during  the  progress  of  the 
action,  the  appointment  of  a  sequestrator 
to  collect  the  rents,  &c.  Held,  in  appeal,  on 
a  contestation  concerning  the  rents,  that  the 
appointment  of  a  sequestrator  was  uncalled 
for.  RaiiUn  ^  fSf.antnn,  27  L-  C-  -T.  20.^  A  2 
Q.  B.  R.,"350  Q.  b".,  1882. 

104.  A  sequestrator  should  not  be  appointed 
when  one  of  the  partieo  has  title  and  is  in 
possession ;  and  accordingly,  where  the  de- 
fendant was  in  possesBion  of  certain  lots  un- 
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der  location  tickets,  and  an  action  was  brought 
to  have  it  declared  that  the  letters  patent 
had  been  obtained  by  fraud,  &c.,  on  aiijilica- 
ti'on  by  the  plaintiff  for  the  appointment  of 
a  sequestrator  pending  the  suit,  Held,  that 
it  should  be  refused.  McOraken  &  Logue, 
6  L.  N.  90,  S.  C.  K.,  188.3. 

105.  Respondant  applied  to  the  Court  to 
name  a  siauestre  under  Art.  645  C.  C.  P.  The 
Court,  without  expressing  any  opinion  as  to 
whether  the  Court  of  Queen's  Bench,  had 
jurisdiction  to  appoint  a  sSquestre,  r<l'used 
the  application  on  the  gi'ound  that  the  ai«pli- 
cation  had  been  made  in  the  Court  below, 
that  the  application  had  been  refused  and 
that  no  appeal  had  been  taken  from  that 
judgment,  and  further  because  the  appli'  a- 
tion  might  be  renewed  in  the  Court  below. 
Dawson  A  McDonald,  6  L.N.  155,  Q.  B.,  1883. 

II.  Duties  op  Sequestrator. 

106.  A  sequestrator  appointed  for  the  pro- 
perty of  a  succession  is  bound  to  render  an 
account  of  his  administration.  This  account 
must  be  sworn  to  and  contain,  under  distinct 
heads,  the  receipts  and  expenses,  and  a  bal- 
ance sheet,  and  must  be  accompanied  by 
vouchers.  Durocher  Jt  Lauzon,  12  R.  L.  404, 
S.  C,  1883. 

III.  Right  to  sequestration  after  removal 
OP  executor. 

107.  Appeal  from  a  judgment  of  the  Super- 
ior Court,  removing  appellant,  as  executor, 
CVS  Ing  to  mal-administration.  Per  curiam.  The 
respondent  moves  to  have  a  sequestrator  to  the 
estate  appointed.  She  relies  entirely  on  the 
judgment  of  the  Court  below.  The  Court  re- 
fused the  respondent's  petition.  A  sequestra- 
tor is  only  appointed  on  special  cause.The  judg- 
ment is  not  cause  even  if  the  Court  of  Appeals 
has  original  jurisdiction  in  the  matter,  when 
the  application  is  grounded  on  facts  within 
the  knowledge  of  the  moving  party,  prior  to 
the  judgment  of  the  Court  below.  Ross  & 
Boss,  5  L.  N.  134,  &  2  Q.  B.  R.  349,  Q.  B.  1882, 
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SERVANT. 

I.  Desertion  of,  see  MASTER  AND  SER- 
VANT. 
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SERVITUDES. 

I.  Act  oonoerning  registration  of,  see  Q. 
46  Vict.,  Cap.  25. 
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II.  Action  ooncernino. 

III.  Mur  mitovbn. 

IV.  Rights  op  passaor. 

V.  Watercourses. 

VI.  What  are. 


1 .  Action  concerning. 

108.  In  a  possessory  action  concerning  a 
servitude,  the  plaintiff  and  defendant  were 
mill  owners.  The  plaintiff's  mill  was  situated 
on  n  s<mall  river  called  la  Riviire  du  Petit 
Moulin.     That  belonging  to  the  defendant  is 
on  the  riv3r  Port-Joli,  in  the  same  neighbour- 
hc'd,  as  shown  upon  the  jilan  filed  in  this 
cause,  which  is  admitted  to  be  correct.    The 
water  of  the  Riviire  du  Petit  Moulin,  being 
at  certain  seasons  of  the  year  insuflficient  for 
the  working  of  the  plaintiff's  mill,  the  owner 
of  that  mill,  more  than  thirty  years  rtgo,  cut 
a  canal  from  the  river  Port  Joli,  on  whichthe 
defendant's  mill  is  situated,  to  the  Riviire  du 
Petit  Moulin,  on  which  the  plaintiff  has  his 
mill,  which  canal  causes  a  considerable  por- 
tion of  the  water  of  the  river  Port  .loll  to  flow 
from  that  river  and   fall  in  the  Riviire  du 
Petit  Moulin,  at  a  point  above  the  plaintift"'s 
mill,  thus  taking  from  the  river  Port  .Joli, 
water  absolutely  required  for  the  working  of 
the  defendant's  mill,  and  furnishing  a  suffi- 
cient supply  of  water  to  the  plaintiff's  mill. 
In  connection  with  the  said  canal,  and  in 
order  to  make  it  effectual  for  the  purpose  for 
which  it  was  constructed,  a  mill  dam  was,  by 
the  auteurs  of  the  plaintiff,  placed  across  the 
river  Port  .Joli.  The  said  mill  dam  and  a  part 
of  the  said  canal  are  situated  on  the  property 
of  the  said  defendant.  In  1882  the  defendant 
cut  a  saignie,  a  ditch  or  trench,  on  his  own 
land,  from  a  point  on  the  said  river  Port  Joli, 
above  the  said  dam  to  a  point  below  it.    The 
saign£e  or  trench  so  cut  was  intended  to  have 
and  has  the  effect    of  rendering    the  dam 
comparatively  inoperative,  of  preventing  the 
water  of  the  river  Port  Joli  from  being  turned 
into  the  Riviire  du   Petit   Moulin,  and  of 
the  flow  in  its  natural  course,  towards  the 
defendant's  mill ;  the  result,  as  the  defendant 
says  in  his  factum,  was  :  d  son  tour  le  moulin 
du  demandeur  cessa  de  toumer,  et  comme  con- 
sequence, laprisente  action fut  intentie  contre 
le  d4fendeur.  The  contention  of  the  defendant 
is  :  que  dans  notre  droit,  en  matiire  de  servi- 
tude, on  ne  pent  agir  qu'au  pititoire,  and 
towards  the  close  of  his  factum,  he  says :  En 
risumSpas  dEaction  possessoire  en  matUre  de 
servitudes Held  tha.t  where  the  plaintiff  pro- 
duces certain  titles,  in  support  of  his  posses- 
sion of  a  servitude,  which  titles,  however,  had 
not  been  pleaded,  and  were  objected  to — 
Held  that  such  objection  would  be  fatal  if 
the  action  were  a  petitory  action,  or  in  the 
nature  of  a  petitory  aotiou,  because  iu  such  a 
case  the  action  would  be  founded  on  the  title, 
but  the  present  case  being  founded,  not  on 
the  titles,  but  on  the  possession,  the  titles 
were  produced  merely  to  characterize  the 
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possession  which  has  always  been  allowed  in 
this  district,  and  that  the  possessor  of  a  ser- 
vitude, who  is  disturbed  in  his  possession, 
may  proceed  by  possessory  action  against  the 
disturbing  party.  Belam/er  rs.  Dupanl,  10 
Q.  L.  R.  221,S.  C.  R.  1884." 

III.   MUR  MITOYEN. 

109.  The  provisions  of  Article  520,  C.  C, 
[1]  concerning  division  walls  applies  to 
dwellings,  and  a  proprietor  who  is  obligorl  to 
construct  such  a  wall  between  him  and  his 
neighbour  is  not  bound  to  any  other  forma- 
lity but  a  simple  notification,  but  he  is  bound 
to  replace  the  premises,  on  the  completion  of 
the  wall,  in  the  same  condition  in  which  tli'v 
were  before  he  commenced  to  build  anti  is 
responsible  for  any  <l,'irangos  ho  may  have 
caused  whilst  doing  so.  Mass£  <{•  Lectere,  1 2 
E.  L.  557,  S.  C,  1883. 

110.  Action  for  the  recovery  of  damages 
alleged  to  have  been  caused  to  the  plaintiff 
by  the  demolition  of  a  wall  separating  the 
properties  of  the  parties,  'fhe  defendant,  by 
a  first  plea,  denied  the  plaintiflTs  rigjit  of  ac- 
tion, on  the  ground  that  her  possession  was 
that  of  a  tenant,  and  not  of  a  proprietor. 
This  plea  was  held  to  be  unfounded.  By  a 
second  plea  the  defendant  offered  $30  da- 
mages. The  evidence  showed  that  thi'  wall 
was  entirely  constructed  on  the  property  of 
the  defendant,  and  at  a  distance  of  Hve  feet 
from  the  line  of  plaintifTs  property.  This 
proof  was  illegal,  seeing  the  issue  that  had 
been  raised  by  the  plea ;  but  the  defendant 
moved  at  the  final  hearing  to  be  allowed  to 
amend  his  plea,  and  make  it  confonu  to  the 
proof,  and  this  would  be  granted,  but  he 
would  have  to  pay  a  considerable  amount  of 
costs.  Judgment  for  $30  and  costs  up  to 
filing  of  plea,  and  action  dismissetl  as  to  the 
balance, — the  defendant  to  pay  all  costs  on 
his  side  from  the  aamd  time.  Lyman  d- 
MulUn,  S.  C,  1883. 

Hi.  Where  it  was  shown  that  one  of  the 
parties  to  a  cross  demand  had  made  a  recess 
in  the  thickness  of  a  mitoyen  wall  between 
his  premises  and  those  of  the  other  party  and 
this  without  the  consent  of  the  other  party 
or  in  default  thereof,  and  not  the  refusal  of 
the  appellants  so  to  consent  without  causing 
to  be  settled  by  experts  the  necessary  means 
to  prevent  the  new  works  from  being  inju- 
rious to  the  rights  of  others Held  that  he 

was  bound  to  restore  the  wall  to  its  original 


[1]  Every  person  may  oblige  his  ueigbour  in  in- 
corporated cities  and  towns,  to  noutribute  to  the 
building  and  repair  of  the  fence-wall  separating 
their  houses,  yards  and  gardens  situnted  in  the  said 
cities  and  towns,  to  a  height  of  ton  feet  from  the 
grouiid  or  the  k-vel  of  llu;  -stn-.i,  including  the 
coping  and  to  a  thickness  of  18  in.,  each  of  the 
neighoours  being  obliged  to  funiish  9  in.  of  ground 
saving  that  he  tor  whom  such  thickness  is  not  suffi- 
cient may  add  to  it,  at  his  own  cost  and  on  his  com- 
pound staU. 


condition.    Stephens  &  Walker,  6  L.  N.  288, 
Q.  B.,  1883. 

112.  In  another  case  the  parties  owned  ad- 
joining properties  and  the  respondant  pre- 
tended that  the  appellant's  house  was  con- 
structed so  as  to  rest  upon  a  gable  wall  of 
reapondant's  building  and  ho  asked  for  the 
demolition  of  the  wall  unless  the  appellant 
paid  half  the  value  of  the  gable.  Action  dis- 
missed on  the  gi  -mid  that  the  plaintifTs  wall 
was  not  mitoyi  Qiiinn  A  /,c(7uc,  (i  L.N. 
287,  Q.  B.,  1KS3. 

IV.   KlOHT  OF  PASSAOR, 

113.  The  owner  of  a  property  has  the  right 
of  jiassago  over  and  partial  use  of  his  neigh- 
bor's property  to  roj)air  the  wall  of  hi«  house 
adjoining  the  other  property  without  pre- 
viously indeumifying  his  neighbor  for  the  pro- 
bable damages  which  he  may  cause  in  so  domg. 
La  Societe  de  Construction  Canadienne  de 
Montreal  &  Lehrun,  26  L.  C.  J.  143,  8.  C.  K., 
1881. 

1 14.  Per  curiam — A  I'aetion  negatoire  qui 
lui  contoste  un  droit  do  passage  sur  I'immeu- 
ble  du  demandeur,  contigu  au  sien,  le  de- 
fendeur  plaida  que  sa  propriete  est  enclavee  ; 
quo  ses  auteurs  et  lui  ont  exerce  un  droit  de 
passage  chez  le  deman<leur  pour  I'exploita- 
tion  de  leur  propriete,  dei>uis  au-dela  de  30 
ans,  et  que  la  servitude  de  passage  lui  est 
ainsiacquise  par  prescription  ;  que  le  chemin 
qui  a  servi  au  dit  passage  a  ete  trace  en  com- 
mun  il  y  a  au-dela  de  40  ans,  par  ses  auteurs 
et  par  ceux  du  demandeur  ,  iju'll  sert  de  sor- 
tie a  plusieurs  autres  proprietaires,  et  qu'il 
est  devenu  chemin  public  par  I'usage  cons- 
tant que  le  pubUc  <  n  a  faitdepuis  de  longues 
annees — Jugi :  Que  sous  notre  flroit,  la  ser- 
vitude de  pas-iage  en  cas  d'enclavo  devient 
une  exception  a  la  maximo  nulle  servitude 
sans  litre  et  ne  pout  pas  encourir  la  prescrip- 
tion. Roy  &  Beaulieu,  9  Q.  L.  R.  97,  S.  C. 
1883. 

115.  Que  si  le  ptoprietaire  d'un  fonds  en- 
clave n'a  pas  exige  en  justice  et  obtenu  par 
titre  le  droit  au  passage  I'usage  qu'il  a  fait  d'un 
chemin  de  passsage  chez  son  voisin  est  repu- 
te precaire,  de  tolerance,  et  ne  pent  ci^er 
aiicun  droit.  76. 

116.  Que  si  I'enclave  n'existe  que  par  le 
fait  des  auteurs  du  proprietaire  enclave,  le 
passage  doit  etre  pris  de  preference  sur  la 
propriete  detachfee  par  leur  acte  de  I'immeu- 
bl>-  maintenant  enclave,  a  moins  que  ce  pas- 
sage ne  necessite  des  d§penses  hors  de  pro- 
portion avec  la  valeur  du  dit  immeuble.  lb. 

117.  Action  nigatoire  to  close  a  road  or 
passage  leading  to  the  higlnvay  from  defend- 
ant's land  across  that  of  plaintiff.  Held,  that 
the  right  of  passage  in  favor  of  an  enclave  is 
based  upon  necessity  not  convenience,  and 
cea-ses  de  plcmo  with  tiie  nece.ssit"  where  no 
indemnity  has  been  paid.  ( 1 )  Wilder  &  Sund- 
berg,  7  L.  N.  52,  S.  C,  1884. 


(1)  In  appeal. 
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118.  And  if  under  our  law  the  right  of  pas- 
sage for  an  enclav6  may  be  perfected  by 
prescription  the  property  must  bo  enclosed 
during  the  whole  tiiii>>  neccHsary  to  acquire 
prescription,  and  it  it  ceii  i'n  to  be  ho  enclosed 
prescription  ceosos  to  run.  lb. 

1 1 9.  And  the  passage  in  dispute  having 
been  habitually  closed  at  its  ends  by  gates 
and  bars  and  diviilod  oiY  t'n  m  the  reniaiuing 
land  nor  fenced  on  either  side,  and  travelled 
only  by  the  mere  tolerance  of  the  owner,  has 
not  become  a  public  municipal  road  under 
the  provisions  of  18  Vic.  cap.  100,  sec.  41,  ss. 
9.  lb. 

v.  Water  Courses. 

120.  Le  defendeur  on  cette  cause  est  pro- 
pri6taire  d'un  moulin  a  farino  a  Ste.  Koso,  et 
a  construit  una  chaussfee  sur  la  riviere  de 
cette  locality  pour  so  procured'  im  pouvoir 
d'eau  qui  fait  mouvoir  ce  moulin.  Le  doman- 
deur,  de  son  cot6,  est  proprietaire  de  deux 
terres  situees  sur  le  bord  do  la  rividre,  I'une 
a  environ  deux  milU'.s,  et  I'autre  a  trois  milles 
de  la  chaussee .  en  question.  L'action  est  en 
dommages  causes  par  la  submersion  de  ses 
terres  et  pour  laire  d6moUr  cotte  chaussee. 
Experts  were  appointed.  Labelle  &  Limoges, 
7  L.  N.  294,  S.  0.,  1878. 

121.  Plaintifl)  proprietor  of  several  lots  of 
land  on  the  borders  of  the  River  Chaudidre, 
claimed  from  defendants  damages  to  the 
amount  of  $3,500  for  loss  of  land  occasioned 
by  the  construction  of  a  dam  in  connection 
with  their  mill  on  said  river,  and  the  inunda- 
tion and  submersion  of  their  property  in  con- 
sequence :  and  also  because  defendants  had 
driven  piles  and  erected  quays  on  the  land 
80  submerged  and  had  placed  booms  there  to 
enclose  their  timber,  and  in  fact,  had  con- 
verted the  property  to  their  own  use  and 
occupied  it  since  about  March,  1878.  One  of 
the  defendants  sued  in  her  own  name,  and  as 
having  been  commune  en  biens  with  her  late 
husband,  and  as  tutrix  to  her  children,  pleaded 
a  defense  en  droit  and  an  exception,  and  to 
the  special  answer  in  law  of  plaintitt  a  special 
replication.  By  her  defense  en  droit  she  set 
up,  she  pleaded  prescription  of  two  years  as 
for  a  quasi-dilit ;  and  also  that  the  mode  of 
procedure  in  such  cases  provided  by  chap.  51 
of  the  C.  S.  L.  C,  excluded  the  ordinary 
action  which  plaintiff  had  adopted.  Held, 
following  Jean  &  Gauthier,  (1)  that  as  the 
construction  of  the  dam  was  neither  an 
oifense  nor  a  quasi-offense,  that  the  pre- 
scription of  two  years  did  not  apply,  nor  was 
the  procedure  provided  by  the  statute  re- 
fered  to,  exclusive  of  plaintift''8  recourse  by 
common  law.  Breakey  &  Carter,  7  Q.  L.  R. 
286,  S.  C,  1881. 

122.  And  held  also,  that  the  person  who 
bad  constructed  the  dam  was  not  discharged 
from  liability  by  the  subsequent  sale  of  the 
mill.    R. 


123.  Action  of  damages  by  the  proprietor 
of  a  Hour  mill,  which  had  been  in  existence  for 
a  number  of  years  on  the  Kivii>re  Uiasson, 
against  the  defendant  who  owned  a  property 
higiier  up,  and  who  had  quite  recently  con- 
structed a  dam  for  another  flourmill.  The 
plaintiil'  complained  that  the  defendant  had 
stopped  the  course  of  the  water,  by  which 
means  he  was  deprived  of  the  use  of  it  and 
had  suU'ered  ilamage.  Plea  that  defendant 
wasi  acting  within  his  rights  under  503  C.  C.  (1) 
Ihld,  maintaining  the  action,  that  he  could 
only  use  the  water  so  as  not  to  interfere  with 
the  rights  of  the  plaintitt".  Proulx  &  Trtm- 
blay,  V  Q.  L.  H.  353,  S.  C.  R.,  1881. 

124.  Action  in  demolition  of  a  dam  built 
by  the  defendant  below  the  plamtitt"'s  pro- 
perty by  which  the  How  of  water  was  obs- 
tructed, and  for  'images.  Held,  reversing 
the  judgment  of  tuo  (Queen's  fiench,  [2]  that 
whore  ii  person  complains  that  the  flow  of 
water  in  a  stream,  passing  through  his  land, 
has  been  obstructed  by  the  act  of  tlio  owner 
of  the  lower  land,  and  the  issue  is  raised  that 
the  plaintitt",  by  his  own  worlcs,  has  altered  the 
natural  couise  ot  the  stream,  it  is  lor  him  to 
prove,  in  order  to  make  out  a  case  entitling 
him  to  relief  that  the  servitude  as  it  existed 
previous  to  the  changes  made  by  himself, 
that  is  the  natural  and  established  flow,  has 
been  interfered  with  by  the  lower  proprietor. 
Frechette  &  La  Cie  Man.,  de  St-Hyacinthe,  7 
L.  N.  34,  &  28  L.  C.  J.  202,  P.  C.  1883. 

125.  In  another  case,  the  action  was  insti- 
tuted for  the  recovery  of  $2,000  damages, 
alleged  to  have  been  suflPered  by  the  plaintitt' 
by  reason  of  the  damming  up  of  a  creek, 
tributary  of  the  North  Kiver,  traversing 
plaintiffs  property  during  the  years  1871  and 
1873,  The  plaintiff  alleged  that  for  the  pur- 
pose of  driving  the  sawlojjs  to  defendant's 
mill  on  the  River  Nation  through  the  branches 
thereof,  he,  defendant  had  erected  a  dam  on 
the  west  branch  of  the  creek  above  plaintiflTs 
farm,  and  one  at  a  lake  in  lot  No.  17,  five 
miles  above  said  farm  and  another  dam  about 
3^  miles  above  the  latter  dam:  also  another 
below  the  plaintiflPs  farm  in  the  5th  Range 
of  the  township  of  Lochabar ;  that  the  cons- 
truction of  these  dams  caused  the  water  to 
overflow  the  flats  on  plaintifi"'8  property, 
depriving  himself  the  use  of  90  acres  for 
farming  purposes.  The  plaintiff"  alleged  spe- 
cially that  the  creek  in  question,  where  it  falls 


(1)  II  Dig.  703-lSe. 


(1)  He,  whose  land  borders  on  a  ruuning  stream, 
not  forming  part  of  the  public  domain,  may  make 
use  of  it  as  it  passes,  lor  the  utility  of  his  land,  but 
in  such  manner  as  not  to  prevent  the  exercise  of  the 
same  right  by  those  to  wliom  it  belongs,  saving  the 
provisions  contauied  in  Cap.  51  of  the  0.  S.  L.  0., 
or  other  special  enactments.  He,  whose  land  is 
crossed  by  such  stream,  may  use  it  within  the  whole 
space  of  ito  course  tiirough  the  property,  but  subjeul 
to  the  obUgation  of  aUowing  it  to  take  its  usual 
coutse,  where  it  leaves  his  land.    603  C.  C. 

[2]  5  L.  N.  187  &  1  Q.  B.  R.  378. 
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•n,  that  he  could 


through  his  farm,  is  not  a  navigable  or  even 
a  floatable  kitreaui,  and  that  tho  water  and  the 
bed  of  the  Btioimi  belong  to  him  as  his  pro- 
perty. Plea  inter  alia,  that  by  law,  plaintiff 
could  not  recover  damagen  until  they  -.vere 
established  and  ascertain,  under  cap.  .I  I  C.  H. 
L.  C,  that  tho  plaintiff  never  caUod  upon 
defendant  to  aseortain  tho  damages  aocoril- 
ing  to  the  provisions  of  the  .Vet.  Judgment 
dismissing  this  plea  confirmorl,  MacOilliBray 
d:  McLaren,  5  L.  N.  199,  8.  C.  K.  1881. 

126.  Action  of  damages  for  the  flooding  of 
the  plaintiff's  land  during  tho  harvest  time  by 
the  overflow  of  tho  river  on  which  l)oth  the 
land  of  the  plaintiff  and  th'  /,•»(..  f  the 
<lofendant  were  situated.  P  .unlifl"  (.  ?- i;od 
that  tho  overflow  was  ca' .'  ed  by  «ut  of 
defendant  who  was  situated  I  ii't^,  r  dovvn  '  o 
stream.  For  want  of  proof  of  'w^  ,  »;iBeof  rie 
overflow,  action  dismissed  in  aj.;  ni>}.  iV  ..^t 
<t  Ouivremont,  7,  1..  N.  308,  Q.  h     -r-i. 

127.  The  plaintiff  comi>l<iimK  that  the 
defendant,  by  the  mailing  of  a  trench  or 
drain,  had  changed  the  course  of  a  rivulet  or 
stream,  passing  through  his  property,  so  as 
to  cause  it  to  pass  through  tho  land,  of  tho 
plaintiff',  where  it  never  passed  before,  and  to 
the  serious  injury  of  tlu^  plaintiff".  Held,  that 
such  diversion  of  tho  water  course,  consti- 
tuted an  illegal  sorvituilo  on  the  plaintiff's 
property.  McOuire  tfc  Donovan,  W  Q.  L.  R, 
267,  S.  C.  1884. 

VI.  What  are. 

128.  By  deed  of  partition,  of  181 1,  between 
the  proprietors  of  a  seigniory,  it  was  agreed 
that  the  co-partitioners  should  not  erect  for 
their  own  profit  any  grist  or  saw  mill  on  their 
respective  portions,  within  a  league  of  the 
mill  then  existing  on  the  seigniory.  By  deed  of 
sale  in  1850,  a  piece  of  land  forming  part  of 
the  same  seigniory  was  sold  by  tho  re2)resen- 
tatives  of  one  of  the  co-partitioners,  with  a 
stipulation  that  the  purchasers  and  their 
representatives  should  never  buiM  nor  per- 
mit to  be  built  any  floui-  mill  or  grist  mill, 
whether  such  mill  were  operated  by  water, 
steam  or  any  other  motive  power.  In  an 
action  brought  to  compel  the  respondant  to 

demolish  a  grist  mill /7.  Id,  that  the  deed  of 

1811,  created  a  reciprocal  servitude  in  favor 
of  each  portion  of  the  seigniory  divided  by 
tiiedeed  of  partition,  but,  if  this  servitude  was 
in  its  nature,  a  seigniorial  servitude,  it  was 
abolished  by  the  Seigniorial  Act  of  1854, 
whether  the  servitude  be  considered  as  a 
principal  right  or  as  an  accessory  of  the  right 
of  hanaliti.  Mondelet  &  Boy,  7  L.  N.  352, 
Q.  B.  &  M.  L.  R.  1  Q.  B.  9,  1882. 

129.  And  that  if  the  servitude  was  not 
seigniorial,  it  was  constituted  in  favor  of  a 
seigniory,  and  it  disappeared  by  the  conces- 
sion of  the  real  estate  in  favor  of  which  it  was 
ereated.    lb. 

130.  And  that  the  deed  of  sale  of  1850  did 
not  create  a  real  servitude,  but  only  a  per- 
sonal obligation,  inasmuch  as  no  h&ritage  do- 
minant was  mentioned  therein .  lb. 


131.  .\nd.  that  the  oxiNtence  of  a  h&ritage 
dominant  nut  mentioned  in  tho  deed  cannot 
bo  firove<l  by  verbal  ovi<lence.  lb. 
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1.  Prote<!tion  ok. 

Her  Miijfsty  l)y  niiil  witli  tliii  lulvine  and  i  oiiseiil 
of  the  Li^gialaturc  of  Quubec,  eiiacits  as  foIloWH  ; 

I'ublic  lauds,  hereafter  granti'd  to  bontl  li^»  imttlers 
by  iiiHtruments  in  the  form  of  location  tick  U,  licen- 
ses of  oiiiipatiou,  or  c^rtilicates  of  sale,  or  othnr 
titles  ot  ;i  siiuiliir  nature  or  to  the  hiumi'  cllect,  in  vir- 
tue of  the  iiroviaionH  of  tlie  Aet.  3'J  Vict.  Cap.  U, 
respecting  trie  sale  anil  nianagiincnt  of  Public  Lands 
and  tiic  amendments  thereto,  and  according  to  the 
orders  in  Council  and  regulations  passed  in  virtue  of 
the  said  act,  shall  not,  so  long  as  litteiw  patent  are 
not  issued  therefor,  be  pledged  or  hypotnecated  by 
judgment  or  otiierwise  ;  nor  be  liable  to  seizure  or 
execution  for  any  debt  whatsn<->vei',  except  for  the 
pilre  of  such  lands,  notwitlistanding  arts.  1980  & 
1981  of  the  C.  C.  and  arts.  ."iSS  k  blAoi  the  C.  C.  P. 
Nevertheless  such  right  of  exemption  from  seizure 
and  execution  shall  not  extend  beyond  five  years 
from  the  date  of  the  location  ticket,  license  of  occu- 
pation, certificate  of  sale  or  other  similar  title  n.s 
aforesaid.  (J.  45  Viet.  Cap.  12.  Sec.  1. 

2.  Every  grantee  of  public  lands  in  this  province 
wlio  shall  have  acquired  the  same,  since  the  passing 
of  this  act  bv  location  ticket,  license  of  occupation, 
certificate  of  sale  or  other  similar  title,  issued 
in  his  name  or  in  the  name  of  another  per- 
son of  whom  he  has  become  the  grantee,  assi- 
gnee, ork'f'i.i  . 'Tiresentative,  may  during  the  three 
months  ne...i,  after  issue  of  his  letter  patent,  select 
a  certain  number  of  icres  of  such  land  not  exceeding 
one  hundred,  as  his  homestead  ;  and  so  soon  as  he 
shall  have  made  a  solemn  declaration  of  such  selec- 
tion in  tlie  form  of  schedule  A  to  this  act,  and  that 
such  declaration  shall  have  been  acknowledged,  in 
accordance  with  the  provisions  of  the  act  of  the 
Parliament  of  the  Dominion  of  Canada  37  Vict.  C. 
37  before  a  justice  of  the  peace  and  shall  have  been 
enregistered,  within  the  delay  of  three  months  next 
after  the  issue  of  the  letters  patent,  in  the  registrj- 
office  for  the  registration  division  of  the  place  where 
such  property  is  situated,  the  land,  so  selected  as  a 
homestead,  with  the  buildings  and  appurten.ances 
thereon  erected,  and  so  long  as  they  shall  remain  in 
the  possession  of  such  grantee,  or  m  the  possession 
of  hi3  widow  and  children,  his  heirs,  legatees  or  do- 
nees, :i3  the  rights,  title  and  interest  they  may  have 
therein,  shall  notwithstanding  the  provisions  of  arts 
1980  k  1981  of  the  C.  C.  &  Arts.  553  &  554  of  the 
C.  C.  P.,  be  exempt  from  seizure  and  execution 
during  the  15  years  nex*  after  the  date  of  the  enre- 

gistratioD  of  such  dedfintion,  for  the  payment  of 
ebts  which  they  muy  -lave  contracted  either  before 
or  during  sueh  period,  uuiesa  it  be  for  the  price  of 
such  lands  or  for  the  extinction  of  the  lawful  charges 
and  hypothecs  for  which  they  may  have  themselves 
have  pledged  the  property  after  the  issue  of  such 
letters  patent.  Upon  receipt  of  subh  declaration  and 
upon  payment  of  a  fee  of  fifty  cents,  the  registrar 
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shall  be  obliged  to  register  such  declaration  and  to 
furnish,  upon  payment  of  a  similar  fee  of  fifty  cents, 
to  the  grantee  or  his  representative,  as  aforesaid,  a 
certificate  in  accordance  with  schedule  B,  to  this  act, 
which  certificate  shall  be  valid  before  all  Courts  of 
justice  in  this  province. 

3.  Without  prejudice  to  the  art.  556  and  follo^ving, 
of  the  C.  C.  P.  the  moveables  iind  effects  herem 
after  enumerated  whether  they  be  in  the  possession 
of  a  bovd  Me  settler,  as  described  in  section  1  of 
this  Act.  or  in  the  possession  of  his  widow  or  chil- 
dren, his  heirs,  legatees  or  donees,  shall  be  exempt 
from  seizure  and  exeouMon  for  any  debt  whatever, 
afterthe  date  of  the  granting  of  such"  lauds  and  during 
15  years  from  the  issuing  of  the  Itttere  patent,  to 
wit  : 

1.  The  beds,  bedding  and  bedsteads  inordinary 
use  by  his  family. 

2.  The  necessary  and  ordinary  wearing  appan'el  of 
himself  and  his  family. 

3.  One  stove  and  pipet^,  one  crane  and  its  appen- 
dages one  pair  of  andirons,  one  set  of  cooking  uten- 
sils, one  pair  of  tongs  and  a  shovel,  one  table,  six 
chairs,  six  liuives,  six  spcons,  six  forks,  six  plates, 
six  tea  cups,  six  saucers,  one  sugar  basin,  one  milk 
jug,  one  tea  pot,  aU  spinning  wheels  and  weaving 
looms  in  domestic  use,  one  axe,  one  saw,  one  gun, 
six  traps,  and  such  fishing  nets  and  seines  as  are 
in  common  use  and  10  volumes  of  books  ; 

4.  All  necessary  fuel,  meat,  fish,  flour  and  vegeta- 
bles sufficient  for  him  and  his  family  for  Uiree 
months  ; 

5.  Two  horses  or  two  di'aught  oxen,  four  cows, 
six  sheeps,  four  pigs,  eight  hundred  bundles  of  hay, 
other  forage  necessary  lor  the  support  oftliof!  ani- 
mals during  the  winter  and  provender  .sulHcient  to 
fatten  one  pig  and  to  maintain  three  during  tlie 
winter. 

6.  Vehicles  and  other  implements  of  agiiculture  ; 
The  debtor  may  select  the  aboves  chattels  from 

any  larger  number  of  the  said  kind. 

Nevertheless  the  chattels  mentioned  in  such  sec- 
tions 3,  4,  5  &  6  shall  not  be  exempted  from  seizure 
and  execution  for  the  purcha.se  price  thereof. 

4.  If  a  settler  has  occupied  a  lot  on  Crown  lands 
for  more  than  five  yeare  before  letters  patent  are  is- 
sued, any  excess  over  such  five  yeai-s  shall  be  de- 
ducted from  the  fifteen  j'ears'  exemption  mentioned 
iu  the  preceding  section . 

5.  IJothing  in  the  present  Act,   shall  be  inter- 
preted as  exempting  a  lot  on  crown  lands,  occupied 
under  a  location  ticket,  from  tlie  payment  of  the  j 
jiunicipal  and  school  taxes,  and  assessments    for  I 
church  purposes,  now  due  or  which  may  hereafter 
become  due  thereupon . 

6.  The  acts  of  this  Province.  31  Vic,  Cap.  20,  32 
Vic.  Cap  13,  are  hereby  repealed  ;  but.  the  repeal  of 
these  acts  shall  not  have  the  effect  c.  again  putting 
into  force  the  provisions  of  the  law  which  tliey  them- 
selves repeal,  nor  have  the  effect  of  iu  validating  the 
nets  legally  performed  and  so  repealed. 

All  the  provisions  of  the  acts  mentioned  in  the 

{iresent  section,  shall  continue  >o  apply  to  public 
ands,  conceded  o.  /anted  to  bond  ft"(ic settlers,  oefore 
the  passing  of  tliis  act,  and  so  long  as  such  conces- 
sions or  grants,  .shall  not  have  been  cancelled  ac- 
cording to  law. 

„7.  Tliis  act  si  "  apply  to  fishermen  who  are  also 
settlers  and  shai;  come  into  force  on  the  day  of  its 
sanction. 


SET-r?FF— 5ee  COMPENSATION. 


SHA.RES. 

I.  SCBSCKIPTION  FOR,  366  COMPANIES. 


SEWING   MACHINES— .Vee  PIANOS. 


SHAREHOLDERS. 

I.  Li.vii-.MTY  OF,  see  COMPANIES. 


SHERIFF'S  SALE— See  SALE  judicial. 


SHERIFFS. 

I.  Sureties  of. 

132.  In  an  action  against  the  Sherifl'of  the 
District  of  Eimouski  and  his  sureties. — Eeld 
that  the  sureties  furnished  by  a  Sheriff,  under 
cap.  92,  Cons.  Stat.  L.  Canada,  cannot  plead 
the  nullity  of  their  bond,  because  it  has  not 
been  macle  in  duplicate,  nor  because  io  has 
been  received  by  the  prothonotary  in  the 
absence  of  the  Judge,  nor  because  no  notice 
of  it  has  been  given  to  the  Attorney  General, 
nor  because  the  sureties  had  not  made  oath 
as  to  their  solvency,  and  that  such  bond  is 
not  given  on  behalf  of  Her  Majesty  the  Queen, 
but  for  the  benefit  of  any  person  who  requires 
to  make  'ise  of  it.  Laurent  &  Blais,  1 1  K.  L. 
272,  Q.  B.  188i. 


SHIP  AGENTS. 

I.  Not  liable  to  a  tax  imposlo  ox  beokiuk.'* 

AND  commission  MERCHANTS. 

1 33.  In  three  cases,  the  plaintiffs  sued  to  reco" 
ver  $50  levied  on  them  by  the  City  of  Mont 
real,  under  a  by-law  imposing  a  tax  on  brokers, 
money  lenders  and  commission  merchants 
and  which  they  had  paid  under  protest.  The 
plaintiffs  were  ship  agents,  and  in  two  of  the 
cases,  were  part  owners  of  the  vessels  of  which 
they  were  agents- — Held  that  the  question 
was  governecl  by  the  Arts,  of  the  Code  1735 
&  1736,  defining  brokers  and  commission 
merchants,  and  that  as  the  plaintiffs  did  not 
come  within  that  definition,  they  were  not 
liable  to  the  tax  and  had  a  right  to  recover. 
Thompson  &  City  of  Montreal,  Shate  <fc  City 
of  Montreal,  and  Sid'.y  &  City  of  Montreal, 
4  L.  N.327,  C.  C.  1881. 


SHIPPING— Sec  MERCHANT 
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686  SPECIAL  REPLICATION. 
SHIPWRECKS. 
I.  Act  respeotino,  see  C.  47  Viot.,  cap.  42. 
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SHORTHAND— See  STENO- 
GRAPHERS. 


SHORTLY. 

I.  Meaning  of  term  in  contract  for  goods 
TO  arrive,  see  SALE,  delivery. 


SIDEWALKS. 


I.  Assessments  fok, 
PORATIONS. 


nee  MUNICIPAL  COR- 


SPEEDY  TRIAL— .<?ee  CRIMINAL 
LAW. 


SIGNATURE. 

I.  By  cross. 

134.  A  receipt  signed  with  a  cross  before 
two  witnesses  is  good  and  may  be  proved  by 
the  witnesses,  eveu  *^^hough  one  of  them  signed 
with  a  cross.  Querret  &  Bernard,  1  Q.  B.  B. 
69,  Q.  B.  1880. 


SIGNIFICATION— See   PROCEDURE, 

SERVICE. 


SLANDER— fi^ee  LIBEL,  &c. 


SQUATTERS. 

I.   RiFHTS  OF. 

135.  J.  P.  represented  by  the  plaintiffs,  by 
a  deed  bearing  date  the  15th  March,  1871,  and 
registered  the  2nd  February,  1874,  sold  to 
one  R.  a  cert'  In  lot  of  100  acres,  at  $2  per 
acre.  R.,  aftc  .jiaking  some  trifling  Improve- 
ments, abandoned  the  land  some  four  or  five 
years  ago,  and  the  defendant,  without  any 
title  whatever,  took  possession  of  one  half  of 
it,  and    erected    upon    that  half   a    house 

and  cleared  about  18  acres Held  that  a 

squatter  entering  upon  lands  with  a  know- 
ledge th;  he  has  no  right  to  do  so,  and  with- 
out making  proper  enquiries  aa  to  the  real 
owner  of  such  lands,  will  be  held  to  have  been 
in  bad  faith  and  has  no  claim  against  the  pro- 
prietor, nor  any  lien  upon  such  lands,  for  the 
improvements  he  has  made  thereon,  during 
his  occupency  with  his  own  materials.  Oalar- 
neaueialvs.  Chretien,  10  Q.  L.  R.  83,  S.  C.  R. 
1884. 


STAMPS. 

I.  On  Exhibits,  see  LEGISLATIVE  AU- 
THORITY. 

II.  On  Procedure,  see  PROCEDURE. 


SOCiETE— See  PARTNERSHIP. 


SOCIETE    DE  CONSTRUCTION— See 
BUILDING  SOCIETIKS. 


SOLICITORS— See  ATTORNEYS. 


SPECIAL  ASSESSMENT. 

I.  Proceeding  against,  see  MUNICIPAL 
CORPORATIONS. 


SPECIAL  REPLICATION. 

I.  Cannot  be  filed  without  permission  of 
THE  Court,  see  PLEADING. 


STATUS— See  CIVIL  STATUS. 


STATUTE  OF  FRAUDS. 

I.  Admission  of  Parole   Evidence  under 
see  EVIDENCE  parole. 


STATUTES. 

I.  Constitutionality  of,  see  ACTS  OF  PAR- 
LIAMENT. 

II.  Procedure  to  set  aside,  see  PROCE- 
DURE. 


STEAMBOATS. 

I.  Act  respecting,  see  C.  44  Vic,  Cap.  21. 

II.  Inspection  Fees,  C.  45  Vie,  Cap.  45  ■ 
C.  47  Vic,  Cap.  20 ;  C.  48-49  Vic,  Cap.  75.     ' 


CI   I      ■    T". 
Si  1 


«8t  STREET. 

STENOGEAPHBES. 

I.  Rboulations  with  regard  to,  nee  PRO- 
CEDURE, Proof  and  Hearing. 


STOCKS— See  SHAEES. 


STONE. 

I.  Measurement  of,  see  WEIGHTS  AND 
MEASURES. 


STEPJAMS. 

[.  Damages  caused  iiy,  see  SERVITUDES, 
Water  Courses. 


STEEET  EAILWAV. 

I.    Liability    of,   see   MONTREAL  CITY 
PASENGER  RAILWAY. 


STEEET -5ee  MUNICIPAL  COEPOR- 

ATIONS. 

I.  Obstruction  op. 

136.  The  plain tift"  who  owned  a  large  pro- 
perty, on  the  corner  of  Grant  and  Prince 
Edouard  streets,  in  the  City  of  Quebec, 
complained  that,  in  1875,  the  Q.  M.  0.  &  O. 
Railway  had  run  their  line  through  Prince 
Edward  street,  which  was  only  26  feet  wide, 
and  that  the  defendant,  the  Corporation  of 
the  City,  had  allowed  them  to  do  this,  instead 
of  maintaining  the  street  clear  and  free  of 
obstacles  as  they  were  by  law  bound  to  do. 
That  the  line  of  railway  complained  of  passed 
within  5  feet  9  inch  of  the  sidewalk  on 
plaintiff's  side,  and  immediately  in  front  of 
his  property,  and  had  thereby  rendered  access  i 
to  his  houses  in  carriages  or  vehicles  impos- 1 
sible .  That  the  line  of  railway  in  question ! 
was  being  used  daily,  and  that  the  danger  ^ 
caused  by  the  movement  of  the  engines  and  i 
cars,  the  noise  they  made,  the  snow  and  ice  ! 
which  in  winter  time  they  piled  up  on  the ' 
aide  of  the  street,  the  smoke,  vapor  and 
sparks  emitted  by  the  locomotives,  all  rend- ; 
ored  the  plaintiff's  houses  uninhabitable  at  a ! 
loss  to  the  plaintiff  of  $10,000,  or  a  rental  of, 
$1 ,200  per  year.  Plea  that  the  road  in  ques- 
tion was  constructed  by  the  authority  of  the  : 
Legislature,  which  fixed  its  eastern  limit  in  ■ 
the  City  of  Quebec  and  gave  it  the  right  to  | 
hfivs,  and  im*^Gssd  upon  the  Citv  the  dut.'^  ixi ' 
furnish  it,  a  passage  through  the  City  to  said  j 
extern  limit.  That  the  work  was  done  with  j 
>II  the  care  possible  and  that  more  than  «ix  | 
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months  had  elapsed  since  the  construction 
of  the  road,  whereby  the  plaintiff 's  right  of 
action  was  prescribeii.  Held,  that  the  Act 
16  Vic,  Cap.  100,  on  which  the  defendants 
relied,  did  not  authorize  the  construction  of 
the  railway  in  the  streets  of  the  City  of  Que- 
bec, but  merely  gave  to  the  Corporation  of 
the  City  authority  to  pass  a  by-law  to  that 
efi'ect  and  to  regulate  the  manner  in  which 
it  should  be  carried  out,  which  the  Corpora- 
tion had  not  done,  and  in  permitting  the  said 
railway  to  be  carried  through  the  streets  of 
Quebec,  otherwise  than  as  authorized  by  the 
said  Act,  the  Corpor  ition  had  acted  illegally 
and  had  rendered  themselves  jointly  and 
severally  liable  with  the  railway  for  the  dam- 
age caused  thereby.  Renaud  Jh  La  Corpora- 
tion de  Quihec,  8  Q,  L.  R.  102,  S.  C  ,  1881. 

137.  And  the  allegation  in  the  declaration 
"gue  le  passage  constant  des  locomotives  ei 
des  wagons  dans  la  rue  pris  des  maisons  les 
rend  inhahitahles"  and  also,  "  que  les  loge- 
ments  sont  en  outre  d(t6rior(s  par  suite  de  ce 
que  ci-haut  dit "  was  a  suflRcient  allegation  of 
the  damage  caused  to  the  houses  by  the  pas- 
sage of  the  locomotives  and  waggons.    lb. 

138.  And  as  the  damage  was  continuing 
and  permanent,  no  prescription  could  be 
invoked  until  after  it  had  ceased.     76. 

1 39.  And  thf  special  recourse  for  damage 
or  indemnity  provided  by  29  Vic,  Cap.  57, 
Sec.  35,  S.  S,  4  to  15,  was  only  for  cases  where 
the  demand  for  indemnity  arose  from  legal 
and  authorized  acts,  and  not  from  illegal  and 
unauthorized  ones.    Tb. 


STRIKES. 

I.  Effect  of  on  coktracts,  see  CONTRACTS, 
Interpretation  of. 


SUB  LEASE— Sm  LESSOR  &  LESSEE. 


SUBROGATION. 

I.  Of  payment,  see  OBLIGATIONS,  PAY- 
MENT. 


SUBSCRIPTION. 

I.  To  COMPANIES,  see  COMPANIES. 


SUBSIDIKS. 
I.  To  OKRTAIN  RAILWAYS,  tee  Q.  45  Vic.  Cap 


23. 


SUBPOENAS-See  PROCEDURE. 


!«e  CONTRACTS, 


)R&  LESSEE 


!  Q.  45  Vic.  Cap 


OGEDURE. 


««©         StJBSTITXTTION. 

SUBSTITUTION. 

I.  DigCBAROE  OP  TRtrSTEK. 

II.  Liability  of  ORivi:. 

III.  Liability  op  substitotbd  property 

iV.   UP  MOVEABLE  PROPERTY. 

V .  Powers  op  cuBAroR. 

VI.  Powers  op  institute. 

VII.  Resiliation  of. 

^11.    RlORTS  OP  CREDITORS. 

IX.  Rights  op  sitbstitpte. 

X.  Seizure  op  substituted  property. 
Al.  What  is, 

I.  Discharge  of  trustee. 

«,-w-;  ^®""''''  *°  •'«  ''^J'eved  as  trustee  to  a 
substitution,  created  by  contract  of  marriaje! 
and  to  appoint  a  successor.  The  grounK 
the  petition  were  that  the  petitioner  was 
about  to  leave  the  province  a^d  d^d  notln 
Zti°  P°™^°«°tl,  reside  in  CanadaTand 
that  consequently  he  would  not  be  able  to  see 
to  the  due  execution  of  the  trust.  Petitioner's 

^,?v.n  l^  ^^H:«  ^^"'^'^'l  ^^  could  find  no 
authority  to  show  that  the  Court  had  =urk 
diction  ,t  was  ordered  that  nothing  be  tS 
by  petition.     Walcot  Exp.,  8  Q.  I?  R  3,t^s 

IL  Liability  of  gr^ve. 

.  141.  The  plaintiff  proceeded  t-.  execute  a 
judgment  which  he  had  obtained  again."  tho 
defendant  personally,  and  the  deffndant  n 
ms  quahty  of  oumtorto  the  appelSllt^l 
tution,methimwithanoppo9iMond5rfW. 

feeTind'thrS^'^^^rP^"^^^^^^ 
tutea,  and  that  he,  as  curator  to  the  children 

had  a  right  to  prevent  the  sale.    Held   ^n 

firming  the  judgment  which   orSdTe 

thmgs  to  be  sold,  but  maintained  the  right  of 

219,  SCR.,  1882  ^"'"^""J'  ^  ^'»-««'-'  ^  L.N. 

III.  Liability  op  substituted  property. 

tJIfl/'^'^'F  ^'^"'''^  *  judgment  against 
bank  sdf "«   'k'°}°'"^'  '"'^^^orae  sha*  es  S 
bank  stock  as  belonging  to  them.    Onno«i 
ion  alleging  a  life  interest  and  are^ie  dfmhs 
Muhon  to  the  children  of  the  o?po8ant  liv 
mg  at  the  time  of  her  decease,    ffl  ^  U  a 

until  de«r  T'^  "•'*  *°  ^««*  '»  ">°  clSdren 
until  death  of  opposant.   Main  hvie  confirm 
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rv.  Op  moteable  propeik  r. 

V.  PowPRs  op  oura:o8. 

the  payment  of  capital,  or  'nterest  o™^  / 
substituted,    Marfan  I  Do^'i^t  I SJ 

VI,  Powers  ou  ijfSTiTUTB. 

auS/^toSrturtr:St^r,*  *^ 
sMf-ition,  le  montanSeUPreX  ^a^'ret^^ 
grosses  roparations  s'il  >  'otf  v^-i^«  •  .  '®* 
4tat  de  faije  ces^l^^iion  "^Kf^L" 
nviires,  12  R.  L.  6.i9,  S.  C.  1884.  "' 

VTL  Resiliation  op. 
Payn,ard,  m^T^m,  S.  ^R.^S""  * 


VIII.  Rights  of  creditors. 

147.  Wh<  i  e  execution  was  IsshaH  nn  «„-*  ■ 
prOjDerty  substituted  by  wUl  lS?v.  J  *'" 

tuted  could  not  seize^nd  sell  ^ihl'^^  '"^'*'- 
'X.  Rights  op  substitute. 

X.  .Seizure  op  substituted  property. 

intermediary,  at  the  instance  of  w"credit^^ 
afld  an  opposition  is  made  by  the  curatS 
the  substitution,  claiming  distraction  of  tl^ 
property  theCom-t  will  order  that  the  proner 

»H  "r^r'Ti.,."^  Fumiay  sola  aud  tUeirprioe  be"inv«sf .       _ 
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SUBSTITUTION. 


'788  stipulated  that  she  waa  to  receive  the 
jum  of  £1000,  as  dower  prefix  to  be  taken  out 
of  any  of  their  future  property.  The  contract 
of  marriage  was  subsecjuently  registered  and 
in  1870,  the  husband  died  intestate  and  with- 
out children.  No  heir  appearing,  the  appellant 
caused  a  curator  to  be  appointed  to  the  va- 
cant succession  and  proceeded  against  him 
for  the  amount  of  her  dower  under  the  mar- 
riage contract,  and  having  obtained  judgment, 
seized  all  the  property  in  the  possession  of 
her  late  husband  at  his  rlecease.  The  res- 
pondants  filed  opposition  -^egingthat  by  her 
will  the  mother  of  J.  R.  J  ordered  that  all 
her  children  with  the  exception  of  F.  B., 
were  to  share  equally  in  her  property  ;  but 
that  they  were  to  have  the  enjoyment  and 
usufruct  during  their  Hfe  time,  which  usufruct 
was  to  be  insaisissable,  while  the  property 
itself  was  to  go  to  the  heirs  respectively  of  her 
said  children  in  the  same  proportions  as  they 
would  inherit  the  same  by  law. — Held,  that 
this  did  not  create  a  legacy  of  the  usufruct 
and  of  the  nue  propriiii,  but  was  in  eflfect  a 
substitution  ^(fei  commissaire,  ii.  favor  of  the 
heirs  of  th ,  children  of  the  testatrix.  Moras- 
ae  &  Baby,  7  Q.  L.  R.  163,  Q.  B.  i874. 

151.  Brt  held  that  this  substitution  not 
having  been  registered,  was  without  effect  to 
oppose  the  rights  of  third  parties,  and  the  ap- 
pellant could  set  up  the  absence  of  registra- 
tion in  answer  to  the  opposition.  Ibid. 

152.  And  before  the  promulgation  of  the 
Civil  Code,  the  dowager  could  take  her  dower 
subsidiarily  on  all  the  substituted  property, 
in  default  of  other  available  property  of  her 
husband,  and  in  the  present  case  the  dowager 
(the  appellant)  could  take  her  dower  to  the 
exclusion  of  the  heirs,  even  though  the  sub- 
stitution had  been  validly  registered.  Ibid. 

153.  But  in  fact  the  respondants  ad  not 
taken  upon  themselves  the  quality  '  heirs 
of  the  grevd,  and  were  not  in  a  pcsi.;  "  to 
claim  the  property  in  any  case.  Ibid 

154.  To  a  seizui-e  of  certain  shares  of  bank 
stock,  as  belonging  to  the  minor  children  of 
R.  C,  deceased,  the  mother  of  the  children 
filed  opposition  on  the  ground  that  the  stock 
belonged  to  her  as  grev4  de  substitution  un- 
der her  brother's  will,  which  was  as  follows  : 
"  And  all  the  rest,  residue  and  remainder  of 
my  property  <fcc.  I  give,  devise  and  be- 
queath in  trust  unto  my  trusty  and  esteemed 
Iriends,  Messrs.  W.  A.  merchant  tailor  <fe  J.  M., 
merchant  grocer,  desiring  that  they  will,  as 
speedily  as  possible,  after  my  death,  reduce 
the  same  into  their  possession,  and  when 
realized  into  cash  that  they  shall  invest  the 
same  in  the  purchase  of  real  estate  or  bank 
or  other  stocks,  as  in  their  judgment  may  be 
most  advantageous  and  pay  the  net  annual 
revenue  thereof  unto  my  beloved  sister 
Mary  C,  wife  of  the  said  J.  M.  G.,  du- 
ring her  natural  lifetime,  quarterly  or  half 
yrar.-y,  as  Su6  niciy  rtrC[UiF6  tn^  sanir  upGH  ii6r 
own  receipt,  which  I  hereby  desire  to  be  con- 
sidered BufScient  in  the  premises,  and  at  her 
death  to  divide  the  capital  of  my  estate  be- 
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tween  her  children,  issue  of  her  marriage  with 
the  said  J.  M.  G.,  share  and  share  alike,  to 
whom  I  accordingly  bequeath  the  same  ;  but 
in  the  event  of  any  of  the  said  children 
being  in  minority  at  the  time  of  their  mo- 
ther's death,  I  desire  that  the  share  or  the 
shares  of  the  minor's  shall  be  retained  by  my 
trustees  until  he,  she  or  they  shall  have  at- 
tained minority.  " — Held,  that  under  Art.  928 
C.  C.  (1)  this  created  a  substitution  and  the 
mother  being  grevie  with  that  substitution 
had  a  right  to  oppose  the  seizure.  Chester  & 
Gait,  26  L.  C.  J.  138,  S.  C.  R„  1881. 

155.  A  bequest  in  a  will  of"  the  use,  enjoy- 
ment, usufruct  and  interest  "  during  the  life- 
time of  the  legatee,  the  testatrix  gave  and 
bequeathed  to  her  legal  heirs  then  living,  to 
be  divided  among  them,  according  to  law  the 
freehold  of  all  the  said  property,  did  not 
create  a  substitution,  and  the  legatee  was  a 
simple  usufructuary,  the  right  of  property 
being  in  the  heirs  from  the  day  of  the  death 
of  the  testatrix,  and  as  such  usufructuary  the 
legatee  was  bound  to  give  security  even  if  he 
were  grevi  de  substitution.  Almour  &  Ramsay, 
26  L.  C.  J.  228,  8.  C.  1884. 

256.  And  the  fact  that  one  of  the  plaintiffs 
was  an  undischarged  insolvent,  did  not  affect 
his  right  to  bring  such  action.  lb. 


SUCCESSION. 

I.  Acceptance  of. 

II.  Application  op  law  with  regard  to. 

III.  Benefit  op  Inventory. 

IV.  Debts  of. 

V.  Inventory  op. 

VI.  Liability  of  ascendant  donatbcr. 

VII.  Liability  op  heirs  for  notarial  sbr- 

VICKS  IN  connection  WITH. 

VIII.  Liability  op  Lbgatbk. 

IX.  Rights  of  heirs. 

X.  Settlement  of  aooounts  of. 

XI.  To  joint  legacy. 

I.   AOOBPTANOB  op 

157.  A.,  who  had  a  claim  against  the  in- 
solvent estate  of  l>r.  B.,  purchased  a  right  of 
redemption.  Dr.  B.  had  at  the  time  of  his 
death  in  a  certain  piece  of  land ;  and  in 
order  that  B.,  et  ah,  [the  respondents  Dr. 
B's  children]  who  were  perfectly  solvent, 
should  accept  the  succession  of  Dr.  B.,  A. 
caused  to  be  prepared  a  deed  of  assignment 
by  a  notary,  of  this  right  of  redemption  to  R. 
et  al.,  who,  a  few  days  after  the  death  of  their 


(1)  A  substitution  may  exist,  althoui;h  the  term 
usufruot  be  used  to  express  the  rights  of  the  Ins- 
titate.  In  general  the  whole  tenor  of  the  act,  and  the 
inter 'ioD  which  it  suffioieutly  expresaes  are  oousi- 
dered,  rather  than  the  ordinary  acceptation  of  parti- 
cular words,  in  order  to  determine  whether  there  is 
Bubatitution  or  not.  928  C.  C. 
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father,  had  been  induced  for  a  sum  of  »'^n  f/i  i     ttt   -d 

consent  to  exercise  this  ri^ht  ofrnlrl^      "^-  ^""^^  "^  iPnrENTOEv 
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._. — ,  ..„„  .,„„,,  uiuucea  ror  a  sum  of  f  50  to  I 

consent  to  exercise  this  right  of  redemption. 

ine  notary  who  nrenamfl  tha  a^^a  ^u...j.] 


fSf t  nn  77^"  prepared  the  deed  without 
the  knowledge  of  B.«<  a;.,  returned  it  to  A., 

the  deed  because  ho  believed  that  in  signing 
It  a.et  al.  made  themselves  heirs  of  Dr   B 
and  besides  he  believed  that  if  B.  et  al.  knew 
that  m  signuig  the  deed  they  accepted  the 

sib'    for  his  debts,  they  would  not  sign.    An- 

?nr  Iv"a°^'^'  'T^'''§  ^^  *  ^'«t*°°«  was  sent 
r^oLJ  '^•' *°  ^'i°'»  be  gave  the  deed  as  pre- 
pared, and  the  notary  then  went  to  the  resid- 
ence of  B.  ,t  al.,  read  the  deed  to  the  parties, 
and  without  any  explanation  whatever  passed 
and  executed  the  deed  of  cession,  whereby 
VhJi  f:^^'""^;?  responsible  for  the  debts  of 
Ifftl    f  f,!  •  *^"  ^^"^^  informed  of  the  legal 

rem  nli''/":.,"^"''*"''^^-  «^  «^-  fo™allv 
rencanced  to  the  succession  of  their  father. 
ihere  was  also  evidence  that  B.  et  al.  had 
done  some  conservatory  acts  and  acts  of 
admmistration  for  their  mother,  but  it  was 
TJIVa^  that  in  any  of  these  transactions 
they  had  taken  the  quality  of  heir^.-Held, 
that  the  acceptance  of  an  insolvent  succes- 
tZunZ^^  ^^'^  °!  ""^  "^^«*  ^hen  it  is  the 
Ind  IL  T^?"^  "T'^^P*  practices,  artifices 
and  fraud  that  as  A.  in  this  case  obtained 
the  signatures  of  B.  et  al.  to  the  deedin 
question  by  fraud,  the  latter  should  not  be 
burthened  with  the  debts  of  their  insolvent 
father.    Ayoite  &  Boucher,  6  L.  N.  26  &  ,3 


Article  1323,  of  the  Code  of  Civil  Procedure  i. 
repealed  and  replaced  by  the  following  f^""*'*""''  " 

1323.  Benefit  of  Inventory  is  only  granted  on  oon- 
dition  of  remienng  an  accoint  and  payimr  to  rach 
Frson  as  maj  be  entitled  thereto,  wfiatever  moSw^ 
may  be  reoefved,  and  the  benificianr  hlfr  X^ulf 

Civi?"ri°  '"l"'"'^'  '^.  P'°^'l«'i  by  2k  663  ofthe 
Civil  Code,  give  securihr  to  the  amount,  and  in  tha 
manner  fixed  by  the  durt  or  Judge. '^ "Vict 

IV.  Debts  of. 

fn  1^1*"^- w  ^™^^?''y  ^y  8^"«''^'  t'"e  is  bound 
^^,^?f*"^!5*®  ""'^^  *^^  proprietor,  out  of  a 
sum  of  ready  money  received  from  the  estate, 
to  pay  a  debt  of  the  estate  which  became  due 
fsA^Tl't^'^'^'^-  /<'*  ^eligieu.,eTi 

V.  Inventory  ok. 


II.  Appiicatiov  of  law  with  regard  to. 

thi^A'.f^^A  ^f*^  February,  1862,  the  son  of 
the  defendant  was  married,  and  by  the  con- 
tract of  marriage,  the  defendant  gave  to  the 
husband  a  gift  of  $200,  and  also  a  certain 
property  with  the  stipulation  "que  lesMs 
btens  seraient propres  au  dit  futur  ipoux  et 
aux  stem  de  son  c6tg,  estoa  et  ligne.  "  Of  the 
Z^it^s^f  ^Tu  *  '*«"«bter,  the  father 
Wr.  =r  ^^'  I'?,'!.  ^""^  ^°^^^''  remarried  and 
had  several  children,  half  brother,  and  sis- 

lo^f  IH  ^^I?^^?""^'^  granddaughter  The 
t^^Aftfy.^  ^^^\  l^*^'"8  the  deflndant,  her 
grandfather,  and  her  mother  and  brothers 
and  sisters  The  question  was  as  to  the  right 
ot  the  defendant  to  recover  the  property 
given  by  hun  to  his  son  on  his  marriage  If 
the  granddaughter  had  died  before  the  pro- 

rj^tr^?^*^  ^1^"'  *^«  defendant  wo^uld 
undoubtedly  have  been  entitled  to  receive 
back  the  property  m  virtue  of  the  stipulation 
ofpro^rw,  and  alro  if  the  succession  opened 
since  the  Code  should  be  governed  by  the 

S3^^-  ^*^°°  the  contrary,  the  succession 
should  be  governed  by  the  Code  the  defend- 
ant  had  no  rights.^  Held,  that  there  was  no 
Rinn  o"3''ft"^f"  tne  opening  of  the  succes- 
«nnU«^  ht  ^r  °^  *^«  ^de,  therefore 
T^SitlrP*^°f -iT"""  °f  retroactivity. 
Judpnent  for  plaintiflp  confirmed.  Eobidoux 
&  Upine,  4  L.  N.  70,  &  C.  E.  1880.  '"''°-*''"'' 


160.   Action  for  an  inventory  and  for  an 
account.    Plaintiff  was  one  of  the  children  of 
defendant  by  his  late  wife  and  as  such  alleged 
that  he  was  entitled  to  a  fourteenth  of  the 
property  oelongir^  to  the  community  which 
existed  between  the  defendant  and  his  late 
wife.     He  also  alleged  that  the    defendant 
never  made  any  inventory  of  the  property 
belonging  to  the  community,  and  that  al- 
though he  was  appointed  and  acted  as  the 
tutor  of  the  plaintiff,  that  he  never,  as  such 
tutor  although  often  requested  rendered  any 
''^''Ti  i"*    ^^^    plaintiff.    The    defendant 
pleaded  that   in   a    former    action  brought 
against  him  by  another  of  his  children  to 
which  the  present  plaintiff  was  a  party  he 
waa  condemned  to  tcul-e  an  inventory,  which 
was  done,  and  a  copy  of  which  he  produced. 
He  also  alleged  that,  he  had  always  been 
ready  and  willing  to  render  an  account  based 
on  such  inventory.    Plaintiff  answered  speci- 
ally that  the  inventory  so  made  had  never 
been  judicially  closed  and  also  "  qu'mcune 
mention  y  estfaite  du  serment  qu'aurait  du 
prfter  le  de/endeur  d  la  Jin  du  dit  inven- 
iaireju'tl  r  rnait  rien  ditourni  ni  en'-^g 
dea  effets  .: ;    .  dite  communautSdont  ,  ■  .;,-,  t 
toujours  He  en  possession."    The  tjv  ial 
answer  also  aUeged  that  the  defendant  ^ad 
the  tutor  and  subtutor  of  the  plaintiff  plotted 
together,  in  the  making  of  the  said  inventoiv. 
to  cheat  the  plaintiff  and  deprive  him  of  his 
property ;  and  further  that  there  were  errors 

^?«oa'?o?!.''"'  I?!*"®  inventory  to  theamount  ' 
ot  $264,214,  and  the  plaintiff  in  consequence 
prayed  that  the  defendant's  exceptions  and 
the  inventory  produced  with  it  should  be  re- 

lected  and  set.  naidA     fT^JA  tUnt  ih"  ••« i 

was  not  null,  for  want  of  having  been  judici- 
ally closed,  nor  by  reason  of  errors  and  omis- 
sions  when  there  is  no  fread  nor  dishonesty 
aoTs  C  "iSSl^'""^'"''^  '^  Oingraa,  7  Q.  L.  R. 
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VI.  Liability  ojf  ascendant  dcnatbcr. 

161.  Confirming  judgment  S.  C.  unanim 
ously  (  Vide  II.  Dig.  714-157)  Cor;te  <fc  Drum- 
iiw.id,  4  L.  N.  282,  Q.  B.  1881. 

VII.  Liability  of  heirs  for  notarial  ser- 
vices IN  CONNECTION  WITH. 

162.  Action  by  a  notary  for  pi-ofe-sional 
se  ■•vices.  It  was  brought  against  M.  ati  iier 
luusband  for  services  in  settling  the  succes- 
sion of  J.  M.  There  were  three  of  the  estate, 
and  they  wanted  the  succession  arrange'^. 
Action  by  the  notary  whom  they  employed 
I'or  that  purpose.  Held  tht.o  was  no  solida 
rity  of  indebiw^/iie  -3  between  the  heirs  for  the 
value  of  sue!.'  b>  iviows.  Chawtpeau  &  Moquin, 
6L.  N.60,  S.  C    "^f.2. 

VIII.  LlABILJTV  (.  y  S.B(rA'rEE. 

163.  A  univorssJ  Acn*.?  .>r  l^gi«i:«  in  usufruct 
who  has  intef'modd " vi  with  t)te  property  of 
an  estate  and  JUL  .'osiion,  who  lias  been  sued 
as  suchjojntly  with  tlie  testamentary  execu- 
tors of  such  estate,  and  against  whom  judg- 
ment is  rendered  in  such  capacity,  becomes 
personally  responsa'ole  for  the  debts  of  the 
estate  and  cannot,  under  the  law  as  it  existed 
before  the  code,  liberate  himself  by  offering 
to  render  a.i)  account.  Hudon  &  Painchaud, 
6  L.  N.  109,  S.  C,  1883. 

1 64.  Where  by  a  clause  in  a  will,  the  exe- 
cutors were  directed  by  the  testator  to  pay 
all  his  just  debts  and  were  afterwards  sued 
on  a  mortgage  granted  by  the  testator  on  an 
immoveable  bequeathed  to  particular  legatees, 
the  heirs  protested  the  executors  not  to  pay 
it  but  to  call  in  the  legatees  'of  the  property 
in  question  which  was  done.  Held,  in  Su- 
preme Court,  reversing  the  judgment  of  the 
Queen's  Bench,  that  the  universal  legatee 
was  liable,  where  the  burden  was  not  express- 
ly thrown  on  the  particular  legatee  by  the 
terms  of  the  wiU.  (1)  Harrington  &  Corse,  9 
S.  C.  Rep.  412,  Su.  Ct.,  1883. 

165.  And  in  another  case.  Held — Que  le  le 
gataire  particnlier  en  I'absence  de  demande 
de  reduction  par  les  creanciers  du  testateur, 
n'ost  ni  tenu,  ni  oblige  au  paiement  des  dettes 
do  celui-ci,  pas  m6me  de  celles  dues  par  hy- 
potheques  sur  les  immeubles  a  lui  legues,  et 
que  le  legataire  universel  est  seul  tenu  et 
oblige  au  paiement  des  dites  dettes.  Penni- 
.ion  <fc  Pennison,  9  Q.  L.  E.  122,  Q.  B.,  1883. 

166.  Et  que  le  ISgataire  particulier  qui 
paye  I'hypotheque  grevai  ■ .  .  mmeuble  qui  lui 
a  6te  legue,  est  subrog6  ■  lein  droit  aux 
droits  du  creancier  qu'il  a   ■ .    ..     lb. 


SUPERIOR  rOUTlT.      696 
IX.  Bights  of  BEiita 

167.  When  several  pwsuinj  '.;<■>  heirti  have 
been  put  in  possession,  ra  conrtitson  of  fur- 
nishing security,  if  som.^  of  ihoivt  ref;  ,;:e  to 
furnish  securil,'  those  wUo  do  so  will  be  alone 
placed  in  possussion.  Dv-roeher  Jt  Lauzon, 
12.  E.  L.  403,  S.  C...  1880. 

X     J^EV  ELEMENT  OF   ACCOUNTS  OF. 

168.  In  the  settlement  of  a  suocoftsiou 
arising  from  the  iea'.Ii  of  a  father  and  sou  with- 
in a  short  time  ^  'f  o  ie  anotlior,  and  the  mter- 
pretation  of  va:.'io'  '  transai'.tiona  tlm'  had 
with  one  another,  several  quiisiJons  of  proof 
decided.  Prince  &  Gagncn,  2  U.  B.  R.  74,  Q. 
B.,  1881. 

XI.  To  JOINT  LBOAOY. 

169.  Where  a  lega<;y  of  an  immoveable  was 
made  to  husband  an.i  wife,  together,  by  an 
ascendant  of  the  vito   and  the  wife  died 

shortly  after  the  ttstttor Held,  on  action 

of  an  uncle  of  defend.^.nt,  th^e  husband,  that 
the  wife's  share  belong<.vl  to  her  husband  by 
accession.  Dubois  &  Boucher,  9  Q.  L.  B.  1, 
S.  C,  1883. 


SUFFERING. 
I.  Damages  fob  mental,  see  DAMAGES. 


SUMMARY  TRIAL. 

I.  JCRISDIOTION  UNDBR  AOT  TOR, 

170.  The  Recorder's  Court  has  no  jurisdic- 
tion to  try  a  person  charged  with  keeping  a 
disorderly  house  under  the  Summary  Trial 
by  consent  Act.  Lefebvre  Ep.,  7  L.  N.  258, 
Q.  B.,  1884. 


SUMMONS  S«e-  WRIT  OF 

SUMfvlifS. 


(1)  A  .luticular  legatee  who  pays  a  hypothecary 
debt  for  v  hich  he  is  not  liable,  in  order  to  free  the 
iiumove&bls  beouesthsd  to  bini  hiis  hiK  iwcotirss 
against  those  who  take  the  succession,  each  for  his 
snare,  with  subrogation  iu  the  same  manuer  ba  any 
other  person  acciuiring  under  a  particular  title.  741, 
G,  C 


I.   Of  POBi 
SCHOOLS. 


SL.  :wn;     iiSDANT. 

'  .jiccmN,  See  COMMON 


SUPERi' 


OURT. 


I.  Constitution  of,  at>  v«.  46  Vict.,  Cap.  13, 
Q.  47  VioT.,  Cap.  7  &  Q.  48  Vict.,  Cap.  25. 
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DAMAGES. 


697  SUEETYSHIP. 

SUPBE  NON  DOMINO. 

MADH^«r  «  It^^'^"""'  ^^^  ^«">B  AS  HAVINO  BEEN 

MADE,  see  oALE  judioui.. 


SUPER  NON  POSSIDENTB. 
TION*''''°*"''°'*  *"'  """"^N"  0P»  »<«  OPPOSI 


SUPREME  GOUET. 
I.  Appbai,  to,  «m  appeal. 

SURETYSHIP. 

I.  By  means  op  pledge. 

II.  Disoharge  op  surety. 

III.  Discussion. 

IV.  Extension  op. 

V.  Imprisonment  op  judidial  sureties. 

VI.  Judicial  suretie.s. 
Yt\tt  ^'^bility  op  Principal. 

VIJI.  Liability  of  Surety. 

IX.  Op  person  who  introduces  anothir. 

A.  Rights  op  Surety. 

XL  Termination  op. 

I.  By  means  op  pledge. 

li«I7  n7!!f  ^i^l?-®  '^^*"!.°**  **>  ^«  deposited  in 
rf^i  n  ^"''«*y«J^'P'  under  Art.  1963  of  the 
Uvil  Codo  (1)  may  consist  of  a  hypothec  on 

147,  s"c."l883    ^"^'^"  *  -Paw^,  27  L.  C.  J. 

II.  Discharge  op  surety. 

ofllf;  The  defendant  was  caution  solidaire 
ofone  J.  B.  m  favor  of  the  auteur  of  the  plain- 
wi«fi!"  ^®  /epayment  of  |150  secured  by 
hypothec  on  the  propertyof  J.  B.  the  borrower, 
and  action  was  taken  against  hun  for  the 
,wfr7°*^4^®  amountand  five  years'  accrued 

renewed  the  registration  of  his  hypothec,  as 
required  by  law,  and  the  property  being  sold 

otherwise  would  have  been  paid.  To  tliis,  the 
plaint^  rephed  speciaUy  that  the  notary  had 
undertaken  to  attend  to  the  renewal  of  the 
registration,  but,  led  into  error  by  the  simUar- 
ity  ot  names,  had  entered  it  against  the  wrong 
property,and  that  the  defendantwas  asmucE 
hU*=»iV"  °°*  attending  to  the  registration,  as 
hmself.  fl-eZdthat  as  the  defendant  coild 
not  be  subrogated  in  the  rights  of  the  plaintiff 


i„  liL  . .        I  i"™"  >;»"'iot  nua  security,  1 
m  heu  ,;  stfoi  deposit  lome  gufficient  pledi., 


*  r?rgou  cannot  flud  security,  lie  may 
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through  the  fault  of  the  latter,  that  he  was 
^scharged  and  the  plaintiffcould  not  recover. 
i7raJ^  -Benuer,  7  Q.  L.  R.  310,  S.  C.  1881. 
,  I'^-Jne  disoharge  and  subrogation  of  the 
plaintiflfm  the  rights  of  a  hypothecary  cre- 
ditor, was  held  to  disoharge  the  defendant 
caution  solidaire  to  the  mortgage.  Bilodeau 
<f-  Giroux,  7  Q.  L.  E.  73,  S.  C.  1881. 

174.  The  City  Bank  accepted  a  letter  of 
guarantee  from  two  gentlemen  who  thereby 
bound  themselves  jointly,  and  severally,to  and 
m  favor  of  the  said  Bank,  for  the  full  payment 
of  such  notes  of  two  firms,  which  have  been 
or  hereafter  may  be  discounted  by  the  Bank 
thereby  making  themselves  and  each  of  them 
^  uLl"^^^^  ""'^  '^"nd  for  the  same,  as  if 
each  of  them  had  individually  made  each  and 
every  of  said  notes.  Later  the  City  Bank  and 
the  Eoyal  Canadian  Bank  became  amalgam- 
ated under  the  name  of  the   Consolidated 
Bank  of  Canada,  and  the  new  Bank  believing 
Itself  protected  by  the  letter  of  guarantee 
continued  to  discount  the  paoer  of  the  firms 
therem  named.  The  drawers  became  insolvent 
as  also  the  gentlemen  who  signed  the  letter, 
and  the  claim  by  the  Bank  was  on  the  estate 
of  one  of  the  signers.    This  claim  respondent 
contested  by  saying  the  letter  of  guarantee 
vT.^^  S"^  y'^y  ^*"^  and  not  to  the  Conso- 
lidated Bank,  and  therefore  it  did  not  apply. 
MeCd,  that  a  guarantee  given  to  a    Bank 
which  afterwards  was  amalgamated  with  ano- 
ther   Bank,  did  not    bind    the    guarantors 
towaj-ds  the  Consolidated  Bank.  Consolidated 
mnk  &  Merchants'  Bank,  6  L.   N.   284   & 
27L.C.J.  370,Q.B.1882  '* 

175.  "Defendant    became  security   for  F 
a    to   his    creditors,  the    plaintifls.     The 
amount  of  his    indebteness  was  stated    in 
tne  acte  de  cautionnement  at  $:J,278.87,  and 
the  different  sums  due  in  notes  and  cheques 
were  all  specified.    There  was  also  astipula- 
tion in  the  deed  that  the  liability  of  the  cau- 
tion   should   be   continued    to    the    whole 
amount,  notwithstanding  any  settlement  of 
accounts  or  renewals  of  notes  between  the 
creditors  and  the  principal   debtor,  or  any 
ftu-ther  security  they  might  obtain.  JugS.JL 
Wue  dans  le  cas  de  composition  et  decharee 
entre  un  d6biteur  et  ses  creanciers,  lorsque 
1  acte  a  heu  non  pas  a  raison  de  I'intention 
des  creanciers  de  donner  au  debiteur  le  mon- 
tant  de  ses  creances,  mais  parce  qu'ils  ne 
peuyent  pas   avoir  plus,  la  datte  naturelle 
continuant  a  exister,  la    caution    sohdaire 
f^xT  ..%\'*fc'^"''8^®-  -^ec^aire  dc  Forest,  7 
L.  N.  383  &  M.  L.  A.  1  S.  C.  113,  S.  C.  R.  1884. 

III.  Discussion. 

176.  A  promise  or  deed  of  sale  or  a  transfer 
with  warranty,  defoumir  elf  aire  valoir  was  a 
guarantee  of  the  present  solvent^v  of  t.h- 
debtor,  but  the  transferee  can  exei'cises  hil 
recourse  only  after  having  discussed  the  pro- 
perty of  the  debtor  and  proved  his  insolven- 
V^'n    ^^?^'^  *^   KerMlard,  28    L.   C.  J.  64, 
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rV.  Extension  of. 

177.  Where  a  contract  has  been  extended 
beyond  the  term  fixed,  proof  of  a  continued 
undertaking  on  the  part  of  a  surety  must 
be  made  by  writing  or  by  the  oath  of  the  ad- 
verse party.  Mansfield  &  Charrette,  C  L.  N. 
10§,  S.  C.  R.  1883. 

V.  Imprisonment  op  judicial  scketies. 

178.  On  a  demand  for  the  imprisoiunent  of 
judicial  sureties — Held,  that  the  seizure  and 
sale  of  the  defendant's  moveables  was  a  suffi- 
cient commandement  de payer,  &nA  the  rule 
with  regard  to  four  months'  notice  only  ap- 
plied to  tutors  and  curators  in  default.  Du- 
praa  &  Sam£,  4  L.  N.  299,  S.  C.  1881. 

VI.  Judicial  sureties. 

179.  Action  on  a  bail  bond  given  to  the 
Sheriff,  and  assigned  by  him  to  the  plaintiff. 
The  defendants  when  they  signed  the  bond 
under  Art.  828  C.  C.  P.  (1)  were  bailliffs  of 
the  Superior  Court.  Plea  that  the  bond  was 
null  as  given  in  violation  of  the  Rule  of  Prac- 
tice No.  VI,  that  the  defendant  for  whom  the 
bail  was  given  was  dead  and  they  could  not 
fulfil  the  bjiid  in  consequence,  that  the  pro- 
ceedings against  the  said  defendant  were  ir- 
regiilar  and  they  could  avail  themselves  of 
such  irregularities.  The  plaintiff  called  in 
the  Sheriff  en  garantie,  to  defend  her  against 
the  first  exception  as  to  the  nullity  arising 
from  the  Rule  of  Practice.  The  Sheriff  ans- 
wered that  by  C.  C.  1938  (2)  the  defendants 
could  be  sureties.  Per  Curiam,  I  have  no 
hesitation  in  saying  that  the  answer  of  the 
Sheriff  should  be  maintained,  and  the  first 
exception  and  the  other  exceptions  are  over- 
ruled in  favor  of  the  plaintiff  whose  action 
should  be  maintained.  Dupras  &  Sauvg, 
4  L.  N.  164,  S.  C.  1881. 

180.  In  another  case  the  defendants  pleaded 
that  plaintiff  was  without  interest,  being  insol- 
vent ;  that  if  they  were  liable  they  were  ha- 
ble  only  as  they  would  have  been  under  Arts. 
824.  825  C.  C.  P.  ;  that  there  was  no  order 
requiring  defendant  to  dehver  himself  into 
the  hands  of  the  Sheriff ;  that  no  such  order 
had  been  served  upon  him  nor  upon  the  sure- 
ties, the  defendants  in  the  present  case ;  that 
the  defendant  under  bail  had  made  a  cession 


pi  A  defendant  arrested  upon  a  capias,  may  ob- 
tain his  provisional  discharge,  by  given  good  and 
suflEicient  sureties  to  the  sheriff,  to  the  satisfaction 
of  the  latter,  before  the  ret'irn  day  of  the  writ,  that 
he  will  pay  the  amount  of  the  judgment  that  may 
be' rendered  upon  the  demand,  in  principal,  interest 
•nd  costs,  if  he  fails  to  give  bail  persuant  to  art.  824 
or  to  art.  825.  828  C.  U.  P. 

[2]  The  dchter  who  is  hound  to  find  s  rarety 
must  offer  one  who  has  the  capacity  of  contracting, 
who  has  sufficient  property  in  Lower  Canada  to 
answer  the  obligation,  and  whose  domicile  is  within 
the  limits  of  Canada.  1938,  C.  C. 


of  his  property  under  Arts.  763  &  766  C.  C.  P. 
and  until  the  cession  has  been  set  aside  by  a 
judgment  of  the  Court,  the  defendants  could 
not  be  liable  as  sureties.  Plea  overruled,  the 
Court  holding  that  they  were  liable  absolu- 
tely. Duquette  &  Patienaude,  4  L.  N-  187, 
S.  C,  1881. 

VII.  LiABiLiTr  OF  Principal. 

181.  A  creditor  who  has  obtained  for  the 
payment  of  a  judgment  debt  a  guarantee  from 
some  of  the  defendants  where  they  have 
been  condemned  jointly,  may  execute  the 
judgment  agamst  the  others,  without  regard 
to  any  arrangement  between  the  debtors 
themselves.  Dominion  Type  Co.  &  Pacaud, 
10  Q.  L.  R.  354,  S.  C.  R.,  18H4. 

VIII.  Liability  of  Surety. 

182.  Under  Art.  1936  C.  C,  (1)  a  surety  who 
has  not  been  notified  of  the  proceedings 
against  the  principal  debtor,  is  responsible 
only  for  the  costs  of  the  writ  up  to  return  of 
the  action  inclusive,  and  not  for  any  subse- 
quent costs.  Lamy  <fc  Dropeau,  1  Q.  B.  R. 
237  &  7  Q.  L.  R.  383,  Q.  B.,  1881. 

183.  But  a  judgment  rendered  without 
fraud  against  the  principal  debtor  is  chose 
ugie  against  the  surety.    Ih. 

184.  The  surety  of  an  official  assignee  is 
not  liable  for  a  default  committed  by  the 
latter  after  his  appointment  as  assignee  by 
the  creditors  of  the  estate.  Dansereau  de  Le- 
toumeux,  5  L.  N.  339,  S.  C,  1881. 

185.  The  action  was  against  defendants  as 
surety  ot  an  official  assignee  lately  deceased. 
The  declaration  alleged  the  insolvency  of  one 
P.,  and  the  appointment  of  D.,  as  official 
assignee  to  the  state  of  whioh  he  took  pos- 
session on  11th  April,  1876.  On  the  9th  May, 
1876,  he  was  appointed  assignee  for  the  cred- 
itors. On  the  15th  May,  1879,  (three  years 
afterwards)  he  died  being  indebted  to  the 
estate  in  the  sum  of  $364.42.  Plea  that  he 
was  not  acting  in  the  character  of  an  official 
assignee  or  an  employee  of  the  Crown,  or 
public  officer  in  which  capacity  only  the  de- 
fendants, by  their  bond,  became  responsible 
for  his  acts.  Held,  (following  Delisle  &  Le- 
tourneux,  (2)  that  the  bond  covered  the  de- 
faults of  the  official  assignee,  when  acting 
as  assignee  for  the  creditors.  McNichols  & 
Canada  Guarantee  Co.,  4  L.  N.  78,  S.  C,  1881, 
&  6  L.  N.  323,  Q.  B.,  1883. 

186.  Where  A.  ordered  goods  to  be  deliv- 
ered to  A.  &  T.  for  the  erection  of  a  building 
on  land  owned  by  A.,  and  the  credit  was 
given  by  the  vendor  to  A — Held,  that  A. 


(1)  Indefinite  siiretyship  extends  to  all  accessoriea 
of  the  principal  obiigutiou,  eveu  to  the  costs  of  the 
principal  action,  ana  to  all  costs,  subsequent  to  notica 
of  such  action  given  to  the  surety.  1936  C.  C. 

(2)  II  Dig.  390-164. 
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might  be  sued  by  the  vendor  for  the  value  of 
the  goods.  Becket  &  Tobin,  4  L.  N,  219, 
S,  C.  R.,  1881. 

187.  Per  curiam— Execntora  were  sued 
and  judgment  was  recovered  against  them. 
They  appealed  from  that  judgment,  and  gave 
as  security  the  present  respondent  and  an- 
other person.    The  terms  of  the  bond  are  the 
terms  usual  in  such  cases.    The  condition 
was  that  the  sureties  would  pay  the  con- 
demnation if  the  executors  did  not  prosecute 
the  appeal,  or  if  the  judgment  were  confirmed. 
It  was  not  merely  that  they  would  pay  if 
there  were  funds  enough  in  the  hands  of  the 
executors.    The  exception  of  the  principal 
debtor  was  here  purely  personal,  and  the 
debt  still  subsists  whether  they  had  money 
enough  or  not.    If  sureties  were  not  liable 
under  such  circumstances,  tutors  and  others 
would  find  it  easy  to  get  persons  to  become 
sureties  for  appeals  by  representing  that  they 
would  not  be  liable  as  there  was  no  money 
left  in  the  estate.    That  was  not  the  law 
Sureties  must  be  made  to  know  that  they 
undertake  to  pay  the  debt  if  it  is  not  paid  by 
the  principal.    The  Courts  in  Louisiana  had 
laid  down  the  same  doctrine.    When  a  tutor 
IS  relieved  from  paying  the  josts  which  he 
has  incurred  in  good  faith,  tho  *aot  that  he  is 
permitted  to  take  the  costs  ouc  of  the  estate 
means  this  :  he  may  take  the  costs  out  of  the 
estate,  but  the  costs  must  come  after  the 
debt.    The  action  of  the  appellant  should 
therefore  be  maintained.    Kennedy  &  Collin- 
ion,  Q.  B.,  1882.  " 

188.  Where  an  attachment  before  judg- 
ment was  issued  against  the  goods  of  one  F. 
and  F  desiring  to  get  possession  of  the  thing 
seized  gave  the  defendants  as  security  that 
he  would  produce  them  when  required-JTeZd 
that  the  fact  that  the  person  seized  had  dis- 
posed of  part  of  the  goods  before  furnishing 
the  sureties  did  not  afiectthe  recourse  of  the 
plaintiff  against  them.  Gauvreau  &  Quinn, 
10  Q.  L.  R.  259,  S.  C,  1884.  ' 

189.  Under  an  execution  in  pursuit  of  one 
B  against  J.  B.,  three  lots  of  land  were  seized, 
of  two  of  which  J.  B.  became  the  purchaser 
but  not  having  paid  the  purchase  money,  B. 
proceeded  to  a  resale  at  the  foUe  enchireof 
J.  B.  who,  on  the  day  fixed  for  the  resale,  en- 
tered into  an  arrangement  with  B.  in  the  fol- 
lowing terms  :— The  adjudicataire  J.  B.  pro- 
mises to  pay  the  balance  due  by  him  in  this 
cause  within  6  months,  to  run  from  the  1st  of 
Novemf  o,.  ext,  by  monthly  instalments  to 
beof  eci -.  ,  mounts  if  possible,  the  plaintiff 
promLi  a  uOt  to  have  more  costs  incurred 
against  .he  said  J.  B.,  if  he  fulfils  his  said  en- 
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gagement  and  provided  that  no  creditor  do 
intervene  m  the  case ;  and  the  three  defen- 
dants signed  the  following  guarantee :  We 
hereby  warranty  the  plaintiff  that  he  will  bo 
fully  paid  by  the  said  B.  and  that  he  will  not 
be  disturbed  by  the  order  suspending  this 
morning  the  sale  at  our  request.  J.  B.,  not 
having  paid  within  the  delay  fixed,  B.  caused 
the  two  properties  to  be  resold  at  his  folle 
enchire  and  then  sued  the  sureties  for  the 
balance.  Held,  that  the  guarantee  given  by 
the  sureties  was  only  for  the  payment  to  the 
sheriff  of  the  purchase  money  of  J.  B.  and  on 
his  default  for  whatever  was  due  to  the  credi- 
tors of  J.  B.  and  to  hhnself,  the  difference  be- 
tween the  bid  of  W.  B.  and  the  actual  amount 
for  which  the  property  was  sold,  and  that  B. 
had  no  personal  action  against  the  sureties 
for  the  amonnt  due  by  J.  B.  Butler  &  Red- 
mond, 10  Q.  L.  R.  337,  S.  C.  R.,  1884. 

IX.  Of  a  person  who  introduces  another. 

190.  An  undertaking  to  give  a  purchaser 
an  introduction  to  a  firm  whose  responsibili- 
ty and  standing  should  be  satisfactory  to  him, 
meant  satisfactory  at  the  date,  and  did  not 
imply  in  any  way  the  continu  .  1  solvency  of 
the  firm.  Bowen  &  Gordon,  o  L.  N.  300,  Q. 
■u.,  1882. 

X.  Rights  of  sitrety. 

191.  A  surety,  jointly  and  severally  obliged 
with  the  debtor  insolvent,  cannot  rank  con- 
currently with  the  other  creditors  for  the 
amount  it  has  had  to  pay,  but  only  after  the 
others  have  been  paid  in  full.  Paquet  &  Ca- 
nada Guarantee  Company,  4  L.  N.  229,  S.  C, 
1881. 

192.  A  person  who  has  been  surety  for  a 
debtor,  without  his  knowledge,  may  pay  the 
creditor  to  obtain  subrogation,  and  issue  a 
writ  of  capias  against  the  debtor  without 
even  notifying  him  of  tL  ,  b  ?gation. 
Ewan  &  Douglass,  12  R.  L.  4j      '  ( ' ,  1883, 

XI.  Termination  of. 


193.  Where  a  debtor  gives  a  promissory 
note  made  by  a  third  party  as  collateral  se- 
curity, for  his  debt,  any  interruption  of  pre- 
scription which  the  debtor  may  make  with  re- 
gard  to  the  debt,  will  not  affect  the  prescrip- 
tion of  the  note,  and  where  the  delay  for 
prescription  has  expired  the  surety  will  be 
discharged.  Perreault  &  Daigneault,  12  R.  L. 
571,  S.  C,  1883. 
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TARIFF. 

I.  Uf  Cabs,  tee  CAB  TARIFF. 
IT.  Ov  Costs. 


TAVERNS— 5ee  HOTELS. 


TAVERN   LIGENSES_5ffe   LICENSE 
LAW. 


TAXATION. 

LA  Power  to  uoEyoE  does  not  inoludr  a 
jPow-BRTOTAX,  see  MUNICIPAL  CORPOKA- 

XL  Direct  and  Indirect. 

III.  Op  private  Schools,  see  SCHOOLS. 

I V.  Op  Bills  of  Costs,  see  COSTS, 

II.  Direct  and  Indirect. 

1.  For  a  full  and  elaborate  discussion  of  this 
question,  see  Attorney  General  <t  Seed,  26 
L.  C.  J.  331,  Q.  B.,  1882. 


TAXES. 

-T  RBSPECTiNo  Taxes  on  Commercial 
CoRi    NATIONS,  see  Q.  45  Vic,  Cap.  22. 

II.  Act  amending,  Q.  46  Vic,  Cap.  1. 
T,  .IJ^v.I^iABiLiTY  OP  Wife  for,  see  MUNICI- 
PAL CORPORATIONS. 

^Y'   ^^^^^^^  OP  TO  ENABLE  VoTERS  TO  VOTE 

AT  McNioiPAL  Elections  a  corrupt  practice 
todbe  the  Municpal  Code,  see  MUNICIPAL 
CORPORATIONS,  Election  o    Councillors. 

V.  Prescription  of. 

2.  A  claim  for  taxos  which  is  made  part  of 
the  rent  by  the  lease  is  prescribed  by  five 
years.     Ou   net  &  Rohillard,  5  L.  N.  8,  S.  C, 

\i.  The  municipal  taxes  of  the  City  of  Mont- 
real are  prescribed  only  by  thirty  years.  Citu 
of  Montreal  &  Oeddes,  5  L.  N.  203,  S.  C,  1 882. 


TEACHERS 

I.  Act  respecting  Pension  Fund  amended. 
*eeQ.48  Vict.,  Cap.  31.  ' 


TELEGRAPH. 
I.  Mbaking  OP,  C.  45  VioT.,  Cap.  40. 
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TELEGRAWl  COMPANIES. 
L  Liability  op. 

4.  Case  of  Bell  d-  Dominion  Telegraph  Co., 
(II  Dig.  721-3)  reported  in  exienso,  25  L.  C.  J. 
248,  S.  C.  1880. 

'}.  Action  for  damages  alleged  to  have  been 
caused  by  the  non-delivery  of  a  message  sent 
by  defendant's  lino ;  through  tlie  fault  and 
negligence  of  defendant's  agents  and  serv- 
ants. Defendants  pleaded  no  negligence,  and 
also  the  following  condition  at  tlie  head  of 
the  message  form  which  plaintiff  had  signed : 
"  To  guard  against  mistakes  the  sender  of  a 
"  message  should  order  it  to  be  repeated, 
"  that  is  telegraphed  back  I'rom  its  destina- 
"  tion  to  originating  office.     For  repeating 
"  one  half  the  original  rate  is  charged  in  add- 
"  tion.    And  it  is  agreed  between  the  sender 
"  of  the  following  message  and  this  company, 
"  that  said  company  shall  not  be  liable  for 
'•  mistakes  or  delays  in  the  transmission  or 
'  delivery  or  for  non-delivery  of  imy  unre- 
"  peated  message ;  nor  for  mistakes  or  delays 
'  in  the  transmission  or  delivery,  or  for  non- 
",  ^f  I'^ery  of  any  repeated  message  beyond 
'  fifty  times  the  sum  received  for  sending 
"  the  same,  unless  specially  insured,  nor  in 
"  any  case,  or  delays  arising  from  unavoid- 
"  a,ble  interruptions  in  the  working  of  their 
"  lines,  or  for  errors  in  cipher,  or  illegibly 
"  written  messages."    No  special  proof  was 
made  by  the  plaintiff  of  negUgence  on  the 
part  of  the  company,  or  its  servants.     Held. 
that  the  plaintiff  was  bound  by  the  condi- 
tions on  the  message  form  which  was  a  con- 
tract between  him  and  the  company,  and  not 
subject  to  Alt.  1676  C.  C,  (1)  and  the  rules 
relating  to  carriers.     Clarence  Gold  Mining 
Co.  &  Montreal  Telegraph  Co.,  8  Q.  L.  R.  94, 
C.  C,  1881. 

6.  A  telegrar'  coiiSf;any  is  responsible  to 
the  receiver  of  n  telegra.jj  fi  "  damages  caused 
to  him  by  an  error  -vhich  r  (  ;ur8  by  tho  negli- 
gence of  an  employ .  .  j,  she  transmission  of 
an  imrepeated  message,  even  where  the  sen- 
der of  telegram  writes  it  on  a  blank  form  on 
which  is  printed  a  condition  that  the  compa- 
ny will  not  be  responsible  for  mistakes  in  the 
transmission  of  unrepeated  messages.  Watson 
&  The  Montreal  Telegraph  Co.,  a  L.  N.  87, 
C  C  1882. 

II.  Liability  op  with  regard  to  divulging 

THE  contents  OP  TELEGRAMS,  See   C.  44  ViOT.. 

Cap.  26.  ' 


•  ^Mv.^''*!?®^'?^  carriers,  of  special  conditions  limit- 
mg  tneir  hability.  is  biiuling  only  uik)u  BersoEs  to 
wfiom  it  u  maae  known  ;  and  notwirSstantoig  such 
notice  and  the  knowledge  thereof,  carriers  areliable 
whenever  it  is  proved  that  the  damage  is  caused  br 
their  fenlt  or  the  fault  of  those  for  whom  they  aw 
responsible.  1876  C  C.  ^ 
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707     TESTAMENTARY  EX. 

TEMPERANCE. 

I.  Act  OF  1864. 

7.  The  petitioner,  appelb  t,  prayed  for  an 
injunction  to  order  the  iv  ^  ondent  to  desist 
from  carrying  out  a  by-law  passed  by  the 
Corporation  on  the  14th  March,  1877,  under 
the  authority  of  theTemi)erance  Act  of  1864, 
generally  known  ua  the  Dunkin  Act.  Petitioner 
represented  that  he  was  a  hotelkeeper  and 
elector  of  the  County,  and  that  the  effect  of 
the  by-law  in  question  was  to  prevent  him 
from  continuing  the  sale  of  spirituous  liquor. 
He  urged  that  the  Temperance  Act  of  18G4, 
under  authority  of  which  the  by-law  waa 
enacted,  had  ceased  to  have  validity  since 
the  passing  of  the  B.  N.  A.  Act,  inasmuch  as 
by  the  latter  Act,  power  was  given  to  the 
Dominion  Parliament  alone  to  regulate  trade 
and  commerce,  and  the  Temperance  Act  of 
1864  and  the  by-law  in  question  were  an 
infringement  of  the  tratle  and  commerce  of 
the  country — Held  that  the  Temperance  Act 
of  1864  was  kept  in  force  by  the  B.  N-  A.  Act 
sec.  129,  which  enacted  :  "  Except  as  other- 
"  wise  provided  by  the  Act,  all  laws  in  force 
"  in  Canada,  Nova  Scotia  or  New  Brunswick, 
"  at  the  Union,  shall  continue  in  Ontario, 
"  Quebec,  Nova  Scotia  and  New  Brunswick, 
"  respectively  as  if  the  Union  had  not  been 
'^made."  Further  that  the  Parliament  of 
Canada  in  passing  the  Temperance  Act  of 
1878  (41  Vic.  cap.  16),  specially  recognized 
the  VaUdity  of  the  Temperance  Act  of  1864. 
Noel  <fc  Corp.  of  Co.  of  Richmond,  4  L.  N.  124. 
&  1  Q.  B.  E.  333,  Q.  B.  1881. 

II.  Leoislative  power  with  regard  to,  see 
LEGISLATIVE  AUTHOfilTY. 


TENANT. 

I.  Rights  and  duties  op,  see  LESSOK  AND 
LESSEE. 

II.  Who  is,  see  ELECTION  LAW,  qualipi- 

•ATION  OF  ELEOTOBS. 

TENDER— Sfif  PAYMENT. 


TERMS. 

I.  Of  Courts  wor  proof,  and   proof  and 
HBARiNo,  see  PKOCi:DUEE. 

II.  Prooekdinos  in,  see  PROCEDURE. 


TESTAMENTS— >See  WILLS. 


TBSTAMENTAEY  EXECUTORS— S« 
EXECUTOBS. 


TIERCE  OPPOSITION.    708 

THEFT— 5ee  CRIMINAL  LAW. 

I.  Liability  for  lom  by. 

8.  Action  under  the  provisions  of  40  Vlot., 
cap.  22,  see.  36,  and  41  Vict.,  cap.  6,  sec.   19, 
and  by  the  Superintendant  of  Public  Educa- 
tion against  the  Secretary -Treasurer  (respond- 
ent) of  the  School  Commissioners  for  the 
parish  of  St.  .Jean  des  Chaillons,  and  against 
his  sureties,  to  recover  a  sum  of  |140  alleged 
to  have  been  received  by  the  Secretary-Trea- 
surer and  not  accounted  for  by  him.    The 
evidence  showed  that  the  government  had 
transmitted  by  post  for  the  School  Commis- 
sioners to  the  Secretary-Treasurer  a  cheque 
on  the  Montreal  Bank,  for  1163.51  which  he 
received  on  the  morning  of  the  1 1th  August, 
1878.    lie  immediately  attempted  to  have 
the  cheque  cashed,  but  without  success.    He 
then  informed  the  Chairman  of  the  School 
Commissioners  of  the  receipt  of  the  cheque 
and  of  his    unavailing  attempt  to  have  it 
cashed,  adding  that  there  was  a  pressing  want 
of  money  to  pay  the  school  mistresses,  whose 
payments  were  long  in  arrears.  The  chairman 
replied  to  this  communication  that  it  was 
probable  he  would  go  to  Quebec  the  following 
day  in  which  case  he  would  cosh  the  cheque. 
Upon  the  following  day  the  Chairman  took  the 
cheque  to  Quebec  and  cashed  it  at  the  Mon- 
treal Bank.  Out  of  the  moneys  so  received,  he 
took  123.51  due  to  him  by  the  School  Com- 
missioners and  put  the  remaining  $140.  in  his 
pocket  for  them.  On  the  evening  of  the  same 
day  he  went  to  a  public  meeting  held  in  the 
Jacques  Cartier  Hall,  in  Quebec,  where  the 
$140  were  stolen  from  him.   He  made  an  affi- 
davit of  the  facts  and  set  the  police  in  motion 
to  recover  the  lost  money,  but  without  suc- 
cess.   Subsequently  the  Secretary-Treaaurer 
prepared  and  submitted  to  the  School  Com- 
missioners a  detailed  statement  of  the  receipt 
of  $163.51  from  the  Government,  and  of  this 
sum  entered  the  loss  of  $140;  this  account  so 
rendered  was  accepted  and  approved  by  the 
School  Commissioners,  and  a  sum  which  still 
remained  due  to  the  Secretary-Treasurer,was 
paid  to  him — Held  that  there  had  been 
neither  negligence  nor  fault  on  the  part  of 
the  respondent,  and  that  he  was  not  respon- 
sible for  the  loss.    Ouimet  <£-  Verville,  7  Q.  L. 
R.  34,  &  1  Q.  B.  R.  66,  Q.  B.  1880. 


THREE  RIVERS  HARBOR. 

I.  Act  respecting  C.  45  Vict.  Cap.  52. 


TICKiiTS-,S«e  RAILWAYS. 


TIERCE  OPPOSITION. 
I.  Cannot  be  filed  to  a  judgment  AGAnrn 

A  FOL  ADJUDIOATAIM,  tit    SALE  JUDIorAJ. 
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TIERS  DETENTE UR 

I.  Rights  op  fob  improvements,  set  HYPO- 
THEC. 

TIERS-SAISIE. 

I.  Deolabation  of,  see  ATTACHMENT. 


TITHES. 
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TIMBER. 

I.  AOT   BBIiATINO  TO  THE  OCTTINO  OF  AMEND- 

■o  C.  4849,  VioT.  Cap.  65. 

I.  Inspection  op 

9,  An  agreement  was  entered  into,  by  tele- 
grams and  letters,  between  the  plaintiff  who 
resided  at  Chatham,  Unt.,  and  the  defendants 
who  resided  in  Quebec,  the  latter  acting  us 
agents  for  foreigners  The  contract  was  for 
600  pieces  of  first  quality  oak  plank  of  cortam 
dimensions  to  be  delivered  by  plaintitl'  free 
on  board  at  Quebec.  Later  an  inspection 
took  place  at  Chatham  and  a  culler  was  des- 
patched from  Quebec  for  that  purpose  at  the 
expense  of  both  parties.  Held,  that  the  in- 
spection in  the  piovinoe  of  Ontario  was  only 
binding  on  defendants  if  properly  done,  and 
that  the  contract  being  a  sale  of  lumber  for 
exportation  by  sea,  fell  within  section  45  of 
the  Cullers'  Act,  and  that  the  measurement  of 
such  timber  at  this  port  bemg  compulsory, 
no  valid  delivery  could  be  effected  at  Quebec, 
until  such  measurement  had  taken  place. 
Van  Allan  &  Carhray,  8  Q.  L.  R.  213,  S.  C, 
1882.  ' 


TIMBER   LICENSES 

I.  Act  ooncbrnino,  see  Q.  46  Viot.  Cap.  9. 

II.  RiOHTS  UNDER. 

III.  Warranty  with  sale  op. 

II.  Rights  under. 

10.  Appelants  weresettl.)don=jverallotsof 
government  land.  They  had  p  aid  the  price  $858 
and  were  only  to  pay  a  sum  not  then  deter- 
mined, for  occupation.  No  patent  or  location 
ticket  issued.  This  was  in  July,  1870.  In 
December,  1880,  respondant  obtained  a  li- 
cense to  cut  timber  covering  these  lots.  Ap- 
pellant cuta  quantity  of  timbermanufactured 
into  logs,  and  drew  it  to  the  jette  where  it 
was  seized  by  respondant.  The  Court  held 
the  seizure  good,  and  condemr,  ,d  the  appel- 
„,  ..^ r..r-"<  •.•!  IV  yay  res- 
pondant the  value  of  the  logs,  |I, 249.45.  The 
Court  of  Appeal  maintained  the  seizure,  and 
condemned  appellant  to  surrender  the  logs 
or  to  pay  the  value  of  the  liimber  not  of  the 


togs,  namely,  $310.  .Se«  article  434  and  435, 
C.  C,  1 1)  Reynor  <t  Thompson,  5  L.  N.  421,  Q. 
B.,  1882. 

III.  Warranty  with  sau  or. 

1 1.  A  person  sold  his  right  and  title  to  thir- 
teen Crown  Timber  licenses.  He  was  unable  to 
deliver  two  of  the  liconsos.  To  make  up  the 
deficiency  he  assigned  two  other  licenses, 
reprosentina  Hfty  square  miles  of  limits.  The 
second  deed  contained  a  warranty  against  all 
disturbancf!.  Held,  reversing  the  judgment 
of  the  Supreme  Court  of  Canada,  (5  L.  N,  72  1 
that  the  vendor  was  not  liable  to  make  good 
a  title  to  the  limits  covered  by  the  thirteen 
licenses  further  than  the  licenses  made  a 
title  to  them,  and  that  the  two  licensee 
assigned  by  the  second  deed  must  be  taken 
exactly  as  the  two  missing  licenses  were 
taken,  viz.,  as  conveying  only  such  right,  title 
and  interest,  as  the  vendor  had  obtained 
from  the  Crown,  and  that  there  was  no  guar- 
antee against  a  deficiency  by  reason  of  a  prior 
gi-ant.  Ducondu  <fc  Dupuy,  7  L.  N.  46  &  28. 
L.  C.  J.  85,  P.  C,  1883. 


TIMBER  SLIDES, 
r.  Tolls  on,  see  C.  46  Vict.,  Cap.  16. 

TITHES. 

I.  Dub  by  Paroisse  canonique. 

II.  Liability  for. 

I.  Due  by  Paroisse  oanoniquk. 

12.  Lorsqu'une  partie  d'une  paroisse  civile 
et  canonique,  par  decret  de  I'Evgque  dioce- 
sain,  est  duement  detachee  et  annexSe  a  uno 
paroisse  voisine,  la  dime  est  due  au  cure  de 
cette  derniere  qui  peut  la  recouvrer  en  jus- 
tice, nonobstant  que,  sur  opposition  des  par- 
ties interessees,  les  commissaires  auraient 
refuse  d'eriger  civilement  cette  nouvelle  pa- 
roisse qui  reste  paroisse  canonique  seulement. 
Ouimet  &  Cadotte,  7  L.  N.  415,  C.  C,  1884. 

13.  Et  la  dime  est  due  pour  la  subsistance 
ducure  a  I'occasion  des  services  spirituels 
qu'il  est  appele  et  tenu  de  rendre  aux  fid^lea 
mis  par  I'^vgque  sous  sa  jurisdiction,  et  non 


(1)  If  an  artisan  or  any  other  have  made  use  of 
any  material  whirh  did  not  belong  to  him  to  form  a 
thing  of  a  new  det  ription  whether  the  material  can 
resume  its  previou-i  form  or  not,  he,  who  was  the 
owner  ot  it,  has  a  right  to  demand  the  thine  so 
n — If  I  i""-""o  ""■  I'-'"  "'  Muriuiuiiisnip,  isi,  u, 
u  ti,  however,  the  workmanship  be  so  important 
that  It  greatly  exceeds  the  value  of  material  employ- 
ed  It  18  then  considered  as  the  principal  part  and  the 
workman  has  a  right  to  retain  the  thing  on  paying 
tha  pnoe  of  the  material  to  the  proprietor.  43f,  crio. 
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pour  lea  services  civils  qu'U  rend  k  I'Etat,  et 
que  par  suite  o'est  la  paroisse  qui  doit  la 
dime.    Tb. 

II.    Liability  for. 

14.  A  person  who  purchases  unthreshed 
grain  which  is  subject  to  tithes  does  not  be- 
come thereby  responsible  for  the  payment  of 
tithes,  nor  by  the  fact  of  his  tkieshing  and 
fanning  the  grain.  The  responsibility  rests 
on  the  owner  or  occupant  of  the  land  v/hr 
harvested  the  crop.  Gaudin  &  Ethier,  6 
L.  N.  165,  C.  C.  1883,  &  7  L.  N.  382,  & 
M.  L.  R.  1  Q.  B.  37,  1884. 


TRADE  MARKS. 
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II.    Right  of  Provivoial  Leoislaturb  to 
FORFEIT,  see  LEGISLATIVE  AUTHORITY. 


TOLL  GATES. 

I.  Right  to  proceed  against,  see  INJUNC 


TITLE. 

I.  Mat  be  attacked  indirectly  when  null. 

II.  Proof  op  may  be  entered  into  on  Crim- 
inal Prosecution  for  cutting  wood. 

I.  May  be  attacked  indirectly  when  null. 

15.  Where  a  title  \s  prima  facie  good  and 
Talid,  it  can  only  be  attacked  by  direct  pro- 
ceeding, but  when  simulated  and  fraudulent, 
can  only  be  set  aside  on  special  conclusions 
to  that  effect,  (i )  Hingston  &  Larue,  7  Q.  L.  R. 
301,  S.  C.  R,  1881. 

II,  Proof  of  may  be  enterd  into  in  a  Crim- 
inal Prosecution  for  cutting  wood. 

16.  To  a  prosecution  under*32  <fe  33  Vic, 
Cap.  22,  for  having  illegally  and  maliciously 
cut  wood  on  the  property  of  the  complainant, 
the  defendants  pleaded  "  not  guilty  "  on  the 
ground  that  both  they  and  the  plaintififs,  were 
members  of  the  Huron  Tribe  of  Indians,  and 
they  had  a.  right  to  cut  wood  on  the  property 
in  question,  but  produced  no  title  in  support 
of  such  pretention.  Held,  that  the  Court 
had  a  right  to  enter  into  the  proof  of  pro- 
perty to  see  if  the  plea  was  uondjide.  Picard 
Jc  Oroslouie,  7  Q.  L.  R.  131,  Q.  S.,  1881. 


TOOLS. 

I.  When  rxkmi't  from  seizure,  ii««  EXECU- 
TI(.»N. 


TORTS— /See  DAMAGES. 


TOWAGE. 

I.  Meaning  op  "to  go  out  in  tovt^,"  see  IN- 
SURANCE, CONDITIONS  op  POLICY. 


TOWN  CORPORATIONS. 

I.  Act  amending  general  clauses  act,  ate 
Q.  4445  Vict.,  Cap.  28. 


TITRE  PRfiCAIRE. 

I.  Holder  of  Property  by. 

IV.  The  holder  of  property  by  precarious 
title  has  no  i  ight  to  plead  the  rights  of  the 
persons  for  whom  he  holds.  Lesage  &  Pru- 
dChomme,  26  L.  C.  J.  213,  S.  C.  R.,  1882, 


TOLL  BRIDGES. 

I.  Power  op  Legislature  with  respect  to, 
!st  LEGISLATIVE  AUTHORITY,  Limits  of. 


TRADE. 

I.  Registration  op  married  woman  in,  aet 
MARRIED  WOMEN. 

II.  Restraint  of,  sec  LEGISLATIVE  AU- 
THORITY, MUNICIPAL  CORPORATIONS, 

&o. 


183 


(11  Sea  sUo  Luframboiae  4'  It  Amour,  II  Dig. 
8-212. 


TRADE  MARKS. 

I.  Infringement  of. 

II.  Injunction  in  cases  or. 

III.  Right  to. 

IV.  Violation  of. 

1.  Infringement  of. 

1 L.  Action  of  damages  for  infringement  of  a 
tr.ide  mark.  The  plaintiffs  who  had  been  in  bus- 
iness aa  manufacturers  of  soap  ff^r  upwards  of  7 
years,  were  registered  owners  of  a  trade  mark 
used  to  distinguish  an  article  of  laundry  soap 
largely  manufactured  and  sold  by  them.  The 
trade  mark  consisted  of  a  horse's  head  placed 
iii  the  c(  nter  of  tht>  front  of  the  cake  of  soap, 
with  the  words  impressed  over  it  "  The  Imper- 
ial Trade  Mark "  and  under  it  the  words 
"  Laundry  Bar  ",  with  tho  arlrlregs  of  the  firm 
J.  B.  &  Co.,  Montreal "'  on  the  adverse  side. 
The  defendants  were  also  extensive  manufac- 
turers of  soap,  in  the  same  citj-,  for  upwards 
of  thirty    years.     At  the  request    of  on* 
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Bonin,  a  grocor,  they  manufactured  for  him  a 
soap  somewhat  similar  in  appearance  to  "  B. 
&  Co.'s"  soap,  but  v^'thout  any  proved  inten- 
tion of  imitating  the  latter.    Bonin's  soap 
bore  the  hnpress  of  a  unicorn's  head  smiilarly 
placed  with  the  words  "A.  Bonin,  115  St.  Do- 
ramique  St.,  very  be.st  Laundry,"  on  the  face 
of  the  cake,  and  there  were  no  words  on  the 
obverse  side — Held  that  an  imitation  of  a 
trade  mark  is  colorable  when  a  careful  ins- 
pection is  necessary  to  distinguish  its  marks 
and  appearance  from  those  of  the  manufacture 
unitated,  but  that  in  the  present  ease  there  was 
not  sufficient  resemblanco  between  the  marks 
and  inscriptions  to  deceive  persons  of  ordinary 
mtelligence,  and  the  defendants  could  not  be 
restrained  from  continuing  the  manufacture 
of  their  soap.    Darling  <fc  Barsalou,  25  L.  C. 
J.  31,  &  4  L.  N.  37,  &  1  Q.  B.  R.  218,  Q.  B.  1880. 
19.  Action  of  damages  for  infringement  of 
trade  mark  and  to  restrain  the  defendant  from 
further  using  it — Held  that  a  person  who  had 
obtamed  a  trade  mark  in  the  United  States 
in  1870,  but  who  did  not  registered  the  same 
m  Canada,  until  after  the  Act  of  1879  {42  Vic. 
cap,  22)  had  nc  action  fc  infringement  against 
a  person  who  had  registered  the  s&mo  in 
Canada  in  1876.    Morse  &  Martin,  5  L.  N.  99 
S.  C.  1882,  &  28  L.  C.  J.  236.  Q.  B.  1884. 

II.  Injunction  in  cases  of. 

20.  Pending  an  action  concerning  the 
right  to  use  a  trade  mark,  the  plaintiffs  have 
a  right  to  an  interim  order  to  restrain  the 
defendants  from  using  it.  Sieqert  &  Cordina- 
ly,  5  L.  N.  131,  S.  C.  1882.  ^ 

III.  RiOBT  TO. 

21.  Case  of  Thompson  <t-  MacKinnon  (II. 
Dig.  725-13.)  confirmed  in  appeal,  26  L.  C.  J. 
321  &  5  L.  N.  396,  Q.  B.  1882. 

22.  Action  of  damage?  against  a  dealer  in 
stoves,  for  alleged  inC  .ngment  of  a  trade- 
mark and  industi'iai  design  registered  as  the 
property  of  plaintiff.  It  was  in  evidence  that 
this  trade-mavk  and  design  had  been  copied 
by  plaintiff  from  and  were  identical  with  a 
stove  manufactured  by  a  firm  of  E.  C.  &  Co. ; 
of  Troy,  N.  Y.,  and  sold  throughout  the 
United  States  of  America,  plaintiff  having 
procured  patterns  of  the  same  from  E.  &  Co. 
that  this  trade  mark  and  design  were  applied 
to  stoves,  and  known  and  sold  in  the  United 
States  for  years  previous  to  the  registration 
in  CfiPada,  and  plaintiff  copied  his  design 
and  trade  mark  from  the  stoves  of  E.  &  Co. 
Furthei,  previous  to  the  registration  by  plain- 
tiff, defendant  had  imported  from  E.  k  Co.  a 
stove  similar  in  design,  and  used  as  a  pat- 
tern, from  which  the  stoves  complained  of 
were  m  \de.  Held  that  a  person  who  copies 
the  design  of  an  article  which  has  long  been 

paa.niifn/>fiirflf<  and  in  use    \v.    ^.r.^f.har  '^r-.'-.^^-T  ' 

and  registers  a  trade-mark  for  the  same  in 
Canada,  under  the  Trade  Mark  and  Design 
Act  of  1879,  is  not  entitled  to  protection. 
Clmdinnvng  &  Euard,  7  L.  N.  43,  S.  C.  1884. 


TRANSFER 
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I V.  Violation  of. 


23.  Case  of  Kerry  &  Les  Soeurs  de  I'Asile 
de  la  Providence  (II.  Dig.  726-15)  reported  at 
length  2b  L.  C,  J.  51,  Q.  B.  1878. 


I.  Who  is. 


TRADER. 


24.  In  May  1879,  the  defendant  sold  to  the 
plaintiffall  the  hemlock  bark  on  the  South 

/^it'?^?*^  ^'°-  ^^>  '"  the  second  concession 
ot  Wickham,  to  be  taken  within  the  twelve 
months  following.  In  October  of  the  same 
year,  they  sold  the  lot  and  the  bark  not  having 
been  all  taken  within  the  time  stipulated.— 
Held,  m  an  action  against  them  for  the  value 
that  the  sale  of  the  bark  was  a  commercial 
matter  and  they  were  jointly  and  severally 
liable.  Fee  &  Sutherland,  9  Q.  L.  R.  55.  S.  C. 
R.  1882. 

25.  A  farmer  selling  cordwood  from  his 
land  IS  a  trader  dealing  in  similar  articles 
with'n  the  meaning  of  Art.  1489  C.  C.  [1  j 
Canada  Paper  Company  &  British  American 
land  Company,  5  L.  N.  310,  Q,  B.  1882. 


TRADITION  FEINTE. 

I.    What  is    See   DONATION     delivery- 


TRANSACTION. 

I.  Fraud  in. 

26.  Action  to  set  aside  a  deed  of  transac- 
tion by  which  the  plaintiff  desisted  from  a 
judgment  in  her  favor,  and  ceded  and  trans- 
ferred to  the  defendant  all  her  rights  in  the 
succession  of  her  brother.  Plaintiff  alleged 
crawie,  error  and  fraud.  She  contended  that 
she  was  intimidated  by  her  husband,  who 
was  on  the  point  of  leaving  the  country  with 
another  woman,  mto  passing  this  deed  with 
the  object  on  his  part  of  procuring  for  him 
the  money  to  run  off  with  the  other  person, 
and  that  the  money  was  not  paid  to  her  but 
to  her  husband.  Held,  tliat  the  allegation 
that  she  did  not  get  tlie  money  was  disproved. 
She  got  tlie  money  and  gave  it  to  her  hus- 
band, and  having  done  so,  she  could  not  have 
the  deed  set  aside  without  bringing  back  all 
she  had  received  under  the  terms  of  the 
deed.  Charlehois  &  Charlebois,  26  L.  C.  J 
378,  Q.  B.  1882. 


TRANSFER. 

I.  By  wipe  on  hehalf  of  husband. 

II.  In  fraud  of  creditors, 

III.  NOTIOB, 


■III 
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TRANSFER. 


TRESSPASS. 
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rV.  Of  claims. 

V.  Privilege  of  tranferke  of  claim. 

I.  By  wipe  on  behalf  of  husband. 

27.  A  transier  may  be  validly  made  by  a 
wife  in  payment  of  her  husband's  debts  and 
no  action  will  lie  to  recover.  Gorrie  &  0'  Gilvie, 
4  L.  N.  228  S.  C.  &  5  L.  N.  261,  S.  C.  R.  1882. 

II.  In  fraud  op  creditors. 

28.  Action  by  respondent,  assignee  to  the 
Insolvent  Estate  of  B.  P.  P.  to  set  aside  a 
deed  of  sale  by  P.  to  his  daughter  as  made  in 
contemplation  of  insolvency.  Held,  that  the 
vendor  was  insolvent  at  the  time  of  the  sale, 
and  the  circumstance  that  the  purchaser 
was  the  daughter  of  the  vendor,  that  she  had 
no  apparent  means  to  purchase  the  property 
and  from  her  position  was  not  likely  to  have 
made  savings  to  pay  for  it,  were  a  sufficient 
presumption  of  fraud,  in  the  absence  of  any 
evidence  to  the  contrary  to  annul  the  sale. 
Page  &  Evans,  4  L.  N.  130  &  1  Q.  B.  R.  352, 
Q.  B.  1881.  ' 

29.  A.  sold  a  certain  lot  of  land  to  B.  and 
it  was  agreed  that  in  default  of  payment  of 
the  price,  A.  mighi;  demand  the  resiliation  of 
the  deed.  B.  became  insolvent  and  by  know- 
ing the  insolvency  obtained  a  retrocession  of 
the  land  and  his  price.  Held  that  the  retro- 
cession under  the  circumstances  must  be 
deemed  to  be  made  with  intent  to  defraud, 
and  the  contract  v?as  avoided.  Frevosi  & 
Gosselin,  5  L.  N.  381,  S.  C.  1882. 

III.  Notice. 

30.  Action  by  appellant,  taking  the  qua- 
lity of  cessionnaire  of  one  P.  who  obtained 
a  sub-contract  from  respondents  to  make 
certain  fencing  on  the  line  of  the  North 
Shore  Railroad.  The  moyens  of  oefense  of 
respondents  are  in  elTect  that  appellant  is 
not  the  cessionnaire  of  P,  and  that  the  length 
of  fence  constructed  was  589  acres,  and  not 
608.  as  is  pretended,  and  thtt  this  sum  is 
fully  paid  to  Payton,  or  to  his  legal  represen- 
tatives .  The  question  was  as  to  the  notice  of 
transfer  if  sufficient — Held,oa.  the  evidence, 
reversing  the  judgment.  Dorion  Jk  Dufreme, 
5  L.  N.  418,  Q.  B.,  1882. 

IV.  Of  claims. 

31.  Where  a  person  transfers  claims  with 
a  warranty  of  the  solvency  of  the  debtors  a 
transferee  can  only  exercise  his  recourse 
against  him  after  proof  of  their  insolvency. 
Btdard  &  Remillard,  28  L.  C.  J.  64,  S.  C.  1 880. 

V.  PRIvn.EOB  OF  TRANSFEREE  OF  CLAIM. 

32.  Le  4  Mars  1877,  I'lntime  a  vendu  a  G. 
F.,  et  sju  epouse  un  immeuble  pour  la 
•ommn  de  $16,(X)0  payable  a  termes  avec  in- 
t^r6t8.  Le  16  avril  suivant,  (1877,)  I'lntime  a 


autoris6  son  fils  H.,  &  transporter  k  I'Appe- 
lant,  lans  garantie  une  somme  de  $250,  avec 
interet,  a  huit  pour  cent,  k  prendre  sur  lea 
premiers  interets  qui  seraient  dus  par  H,  et 
sa  femme  sur  le  prix  compris  dans  I'acte  de 
vente  du  4  mars  prochain,  cette  somme  ainsi 
transportee  devant  lui  6tre  rembourser  plus 
tard  par  sa  femme.  Le  18  avril,  le  transport 
a  et6  fait  a  I'Appelant,  aux  termes  de  la  pro- 
curation donnee  par  I'lntime  k  son  fils.  Et  sa 
femme  n'ayant  pay6,  ni  capital,  ni  interets, 
I'immeuble  qu'ils  avaient  achete  a  ete  vendu 
par  le  Sh6rif  et  I'lntime  en  est  devenue  I'ad- 
judicataire  pour  la  somme  de  $6,000.  Sur  le 
rapport  des  derniers  devant  la  Cour,  I'appe- 
lant  a  fait  une  opposition  afin  de  conserver 
pour  les  interets  que  I'intime  lui  avait  trans- 
portes,  de  son  cote,  I'intimg  reclame  la  ba- 
lance de  son  prix  de  vente .  Par  le  transport 
de  collocation,  I'Appelant  a  ete  coUoquS  pour 
le  montant  entier  de  son  transport,  et  I'ln- 
time a  conteste  sa  collocation,  les  derniers 
rapports  n'etant  pas  suffisants  pour  payer  les 
deux  cr^ances — Held,  that  the  transfer  with- 
out a  garantee  did  not  carry  subrogation  so 
as  to  confer  a  privilege  under  Art.  1986  C.  C. 
(1)  neither  could  the  transferee  claim  a  pre- 
ference under  Art.  1159  C  C.  (2)  which  ap- 
Elied  only  where  the  two  claims  were  in  the 
ands  of  the  same  creditor,  and  that  under 
the  circumstances  the  parties  should  be  collo- 
cated concurrently.  Villmeiive  &  Graham, 
1  Q.  B.  R.  61,Q.  B.,  1880. 


TRAVELLERS  —  See  COMMERCIAL 
TRAVELLERS. 

I.  Rights  of  ox  railways  See  RAILWAYS. 


TREATING. 

I.  At  ELECTION  See  ELECTION  LAW, 


TREES— «ee  WOODS  &  FORESTS. 


TRESPASS—  See  DOGS. 

[1]  Persons  who  are  subrogated  in  the  rights^jf  a 
privileged  creditor  may  exercise  his  right  of  prefer- 
ence, such  creditor  has  however  a  preference  for 
any  remainder  due  him,  over  subrogated  parties  to 
whom  ho  hiw  not  earanteod  the  payment  of  the 
amount  for  which  they  have  obtained  subroeation. 
1986  0.  C. 

f2]  A  debtor  /fadebt  which  beats  interest  or  produ- 
ces rent,  capuot  without  the  consent  of  the  creditor 
impuie  any  payment  which  he  makes  to  the  discharge 
of  the  capital,  iu  preference  to^;  arrears  of  inteiest 
or  of  i-ent.  Any  payment,  made  on  the  capital  and 
interest,  but  which  is  not  certain,  is  imputed  first 
upon  the  interest.  1159  C.  C. 
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111  TRUSTS. 

TRIAL  —See  CRIMINAL  LAW. 

L  In  civil  oases  .Sfee  JURY. 


TRINITY  HOUSE. 

I.  Amending  act  C.  45  Vict.  Cap.  43. 


TRUSTEE—ASTfe  ASSIGNEE. 

I.  Right  of  Survivorship. 

33.  The  plaintift"  and  defendant  were  co- 
trustees along  with  others,  of  a  Presbyterian 
Church,  and  in  that  capacity  and  before  the 
passing  of  the  Statute  of  1875,  they,  all  of 
them,  acquired  land  for  the  congregation  and 
built  a  church.  The  Union  of  the  Presbyterian 
Churches  raised  a  dispute  as  to  the  right  to 
the  property.  The  plaintiff  belonged  to  the 
Union  party  and  the  defendant  to  the  anti- 
Union.  The  plaintiff  was  described  as  suing 
"  in  his  quality  of  sole  surviving  and  remain- 
"  ing  trustee  legally  appointed  and  author- 
"  ized  to  hold  the  real  estate  and  represent- 
"  ing  the  civil  rights  of  the  religious  congre- 
"  tion  of  Cote  St.  George,  in  said  county,  in 
"  connectioii  or  communion  with  and  forming 
"  part  of  the  Presbyterian  Church  in  Canada, 
"  suing  in  his  said  quality  and  on  behalf  of  ail 
"  the  cthermembers  of  the  congregation."  In 
the  deed  the  property  was  conveyed  to  the 
plaintiff  an<i  defendant  and  two  others  named 
"  en  leurqualMde  syndics  de  la  congregation 
"  preshyMrienne  en  connection  avec  VEglise 
"  d'Ecosae  des  dites  Cotes  St.  George,  St.  Pa- 
"  trice,  partie  du  Township  de  Newton,  attu- 
"  chie,  et  qui  font  et  feront  profession  d 
"  I'avenir  de  la  dite  religion  Presbytirienne." 
By  Consolidated  Statute,  Lower  Canada,  Chap. 
19,  it  is  provided  thiit  congregations  when 
they  wish  to  acquire  lands  for  churches  may 
"  appoint  one  or  more  trustees  to  whom  and 
"  to  whose  successors  (to  be  appointed  in  the 
"  manner  set  forth  in  the  deed  of  conveyance) 
"  the  lands  necessary  for  each  of  the  purposes 
"  aforesaidmay  be  conveyed,  and  such  trustees 
"  and  their  successors  for  ever,  by  the  name 
"  by  uhich  they  and  the  congregation  for 
"  which  they  act  are  designated  in  such  deed 
"  may  acquire  and  may  institute  and  defend 
"  all  actions  at  law,  d;c.,  and  the  successors  of 
"  the  trustees  appointed  in  the  manner  provi- 
"  ded  by  a  meeting  of  the  congregation  held  as 
"  provided  by  that  Act  have  the  "same  powers." 
Held,  that  the  plaintiff  had  no  right  of  action 
as  surviving  trustee.  Morrison  &  Me.Ouaia. 
4  L.  N.  151,  S.  C,  1881.  *' 


TURNPIKE  BONDS.    tl8 
.     TRUSTS. 

I.  Act  amendino. 

II.  Transfer  op  PropkrtV  held  in. 

I.  Act  amending. 

Section  lOof  the  Act  42-48  Vic,  cap.  24,  is  amended 
by  striljing  out  in  the  thirteenth  and  fourteenth  lines 
the  words  "  valued  on  the  municipal  valuation  roll  at 
double  the  amount  of  the  investment,"  and  by  sub- 
stituting in  hen  thereof  the  words  "to  an  amount 
not  exceeding  three- fifths  of  the  municipal  valuation 
of  such  real  estate."  Section  1  of  the  Act  42-43  Viet., 
cap.  30,  is  amended  by  striking  out  in  the  sixth  hne 
the  word*  "permanent,"  and  by  adding  after  the 
word  "  debentures,"  in  the  sixtn  and  seventh  lines 
the  words  "or  in  municipal  stoclc  or  debentures," 
and  by  striking  out  in  the  tenth  and  eleventh  Imes 
the  words  "  valued  in  the  municipal  valuation  roll 
at  double  tlie  amount  of  the  investment,"  and  by 
substituting  in  lieu  thereof  the  words  "to  an  amount 
not  exceeding  three-fifths  of  the  municipal  valuation 
of  such  real  estate."  Q.  46  Vict.,  cap.  24. 

II.  Transfer  of  property  held  in. 

34.  Where  A .  entrusted  a  sum  of  money  to 
B.  to  be  invested  to  A.'s  benefit,  and  B.  em- 
ployed the  money  in  the  purchase  of  shares 
of  a  certain  stock,  which  he  held  in  his  own 
name  'in  trust"  and  subsequently  transferred 
these  shares  with  others  belonging  to  himself, 
to  a  bank  as  collateral  security  for  a  personal 
debt — Held  that  A.  could  not  claim  che 
shares  nor  the  value  thereof  from  the  Bank ; 
that  B.'s  admission  of  the  deposit  and  of  A.'» 
title  to  the  shares  did  not  make  pi-oof  as 
against  a  third  party  who  received  them  in 
good  ff,ith  and  in  ignorance  of  the  trust  and 
the  fa':ts  that  the  words  "  in  trust "  appeared 
after  B.'s  name  in  the  certificate  of  stock, 
without  any  indication  of  identification  of  the 
own  -  f  was  not  notice  to  the  Bank  that  B.  was 
dealing  with  property  not  his  own  so  as  to 
make  the  Bank  liable  (1).  Sweeney  <!•■  Bucha- 
nan, bh.  IS.  ^&,  B.C.  1881. 

So.  But  held  in  Supreme  Court,  overruling 
this  decision  and  the  decision  of  the  Queen's 
Bench,  which  confirmed  it,  that  there  was 
sufficient  to  show  that  B.  was  the  mandatory 
of  A,,  and  the  Bank  of  Montreal  not  having 
shown  that  B.  had  authority  to  pledge  or  sell 
the  stock,  A.  was  entitled  to  an  account  from 
the  Bank.    8  L.  N.  403,  Su.  Ct.  i885. 


TURNPIKE  BONDS. 

I.  Liability  for. 

36  The  Dominion  of  Canada,  is  not  liable 
for  bonds  signed  by  the  Turnpike  Road  Trus- 
tees lor  the  improvement  of  highways  as  for 
a  debt  of  the  late  Province  of  Canada.  Regina 
&  Belleau,  7  S.  C.  Rep.  205,  &  5  L.  N.  242,  Su. 
Ct.  1882. 


(1)  Confirmed  in  Appeal. 
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Y19  TUTORSHIP. 

TUKNPIKE  EOADS. 

I.  Width  of. 

37.  In  a  petitory  action  against  the  defend- 
ant for  encroachments  on  a  turnpike  road, 
near  Quebec,  held  that  the  width  of  such 
road  was  determined  by  the  Act  36  Geo.  Ill, 
cap.  7,  sec.  6,  which  established  the  French 
foot  as  the  legal  measure  for  all  that  con- 
cerned lands  in,  the  seigniories.  Les  syndics 
des  chemins  d  barriire  de  la  rive  Nordd  Que- 
bec &  Vezina,  8  Q.  L.  R.  281,  S.  C.  1882. 


TUTORSHIP. 
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1.  Account  OF. 


TURNPIKE  ROAD  TRUSTEES. 

I.  Powers  of. 

38.  In  a  contestation  concerning  a  piece  of 
road  on  which,  as  the  plaintiff  averred,  the 
defendant  had  encroach  and  is  still  encroach- 
ing— Held  that  although  they  had  not  the 
actual  property  in  the  roads  under  their  con- 
trol, which  belonged  in  reality  to  the  Crown, 
nevertheless  the  power  with  which  they  were 
entrusted  gave  them  the  right  to  bring  a  peti- 
tory action  such  as  the  one  in  question.  Les 
Syndics  des  chemins  d  barriire  de  la  rive  Nord 
d  Quebec  &  Vizina,  8  Q.  L.  R.  281,  S.  C.  1882 


TUTELLE. 

I.  A  PARENT  CANNOT  SUE  ON  BEHALF  OP  A 
MINOR  CHILD  WITHOUT. 

39.  Where  a  mother  sued  for  damages 
alleged  to  have  been  caused  to  her  minor 
child  v/ithout  first  being  appointed  tutrix — 
Held  that  she  had  no  status.  Wilhelmy  & 
Brisehois,  6  L  N.  270,  &  27  L.  C.  J.  175,  C.  C. 
188.^ 


TUTORS. 


I.  Action  by. 


40.  It  is  not  necessary  in  an  action  by 
the  tutor,  that  the  names  of  the  children  for 
whom  he  is  acting  be  set  forth  in  the  writ  and 
declaration.  Charbonnean  &  Charbonneau,  1 
LN.  96,  S.  C.  1884. 


TUTORSHIP. 

r.  Account  of. 

II.  Action  hv  tutor. 

III.  Appointment  of  ti:toi<. 

IV.  Evidence- OF  TUTOR- 

V.  Family  oouncii,. 

VI.  Liability  of  tutor  for  non 

TION  OF  WILL. 

VII.  RhMOVAL  OF  TUTORS. 


KBOISTRA- 


41.  Minors  become  mtyor,  cannot  complain 
of  the  administration  of  the  tutor  if,  since 
their  majority,  they  have  accepted  his  ac- 
count and  given  him  a  discharge.  Banque  Jac- 
ques-Cartier  &  Pinsonnault,  7  L.  N.  359,  Si 
M.  L.  R.  1,  S.  C,  1884. 

II.  Action  bt  tutor. 

42.  This  case  came  up  on  the  merits  of  an 
exception  to  he  form .  The  plaintiff  sued  in 
his  quality  of  tutor  to  the  minor  children  is- 
sue of  his  marriage  with  the  late  Dame  Ma- 
thilde  De^ardins.  The  defendant  filed  an 
exception  to  the  form,  on  the  ground  that 
the  writ  and  declaration  did  not  contain  o 
names  and  first  names  of  the  children  lur 
whom  the  tutor  was  acting.  The  court  was 
of  opinion  thatthf;  description  of  the  plaintiff 
was  a  sufficient  compliance  with  Art.  19  of 
the  Code  of  Procedure,  which  says  that  tutors 
plead  in  their  own  name  in  their  qualities. 
The  exception  was,  thet'efore,  dismissed. 
Charbonneau  &  Charbonneau,  S.  C,  1 882. 

43.  A  mother  cannot  sue  in  her  quality  of 
natural  tutrix  for  personal  damages  caused 
to  her  son.  a  minor.  Wilhelmy  dt  Brisebois, 
12  R.  L.  124  C.  C.  1883. 

III.  Appointment  op  tutor. 

44.  In  special  cases,  a  mother,  even  during 
the  life  of  her  husband,  may  be  appointed 
tutrix  to  her  infant  child.  Delisle  Exp.  7  L. 
N.  121,  S.  C.  1884. 

IT.  Evidence  of  tutor  See  EVIDENCE. 

45.  A  tutor  suing  in  his  name  es  quality  is 
competent  as  a  witness  in  the  case.  Thomp- 
son (t  Pelletier,  7  Q.  L.  R.  59,  S.  C.   1881. 

V.  Family  council. 

46.  The  composition  of  a  family  council,  in 
part  made  up  of  strangers,  and  the  appoint- 
ment of  a  stranger  as  tutor,  are  not  absolute 
causes  of  nullity  but  only  relative,  and  can 
only  be  invoked  when  done  fraudulently  and 
to  the  injury  of  the  minor-s.  Banque  Jacques- 
Cartier  &  Pinsonnault,  7  L.  N.  359,  S.  C.  1884. 

VI.  Liability  or  tutor  for  non  registra- 
tion OP  WILL. 

47.  Respondent  caUed  to  the  substitution 
created  by  the  will  of  her  father  claimed 
from  appellant  by  petitory  action  an  immove- 
able belonging  to  the  substitution.  Defend- 
ant pleaded  that  he  had  acquired  the  immove- 
able at  a  judicial  sale,  at  the  suit  of  a  creditor, 
whose  claim  was  preferable  to  the  substitu- 
tion which  was  in  o-cnseQusnos  ntirirp.d  bv  the 
at^udication.  Respondent  answered  ttat  if 
the  claim  in  question  was  preferable  to  the 
substitution,  it  "vas  so  in  consequence  ol  the 
delay  which  had  been  allowed  to  elapse  before 
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registration  of  the  will,  for  which  delay  appel- 
lant, who  was  her  tutor  was  responsible Held 

that  the  proof  was  on  respondent  to  show 
that  appellant  was  aware  of  the  existence 
of  the  will,  and  as  she  had  not  done  so.  action 
dismissed.  Terrien  &  Labonii  2  Q.  ji.  R  90 
&  94,  Q.  B.  1881. 

VII.  Removai.  of  thtobs. 

48.  The  petitioner,  who  »va8  the  sub-tutor, 
presented  a  petition  to  the  Judge  in  Cham- 
bers,   who  gave    an  order  summoning  the' 


tutrix  to  appear  on  Friday,  the  22nd  February 
instant,  in  the  Superior  Court.  The  defendant 
appeared  and  made  a  preliminary  objection 
to  answer,  there  being  no  writ  issued  against 

her,  summoning  her  to  appear Held  that, 

since  the  Code,  the  proceedings  must  be  by 
writ.  Daousi  &  Lebceuf,  7  L.  N.  69,  S.  C.  1884. 
49.  When  a  tutor  is  absent,  another  tutor 
may  be  appointed,  on  production  of  aflBdavit 
estailishing  the  absence,  and  such  will  be 
oonsiidered  suflScient  without  any  further 
legal  pi-oceedings  being  necessary,  ifar- 
oil  Exp.,  12  R.  L.  644,  S.  C.  1884. 
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1.  What  i.h. 

1 .  Action  to  set  aside  a  deed  of  lease  ebtered 
into  between  respondents  und  the  autOUr  of 
the  appellants.  The  respondents,  a  building 
society,  purchased  from  the  auteur  of  the 
appellants,  certain  immoveable  property  «itu- 
ated  ir  Montreal  for  J2,200,  and  the  sfttoe 
day  leased  for  twelve  years  to  the  .  endors  for 
f4,356.80,  payable  in  154  payments.  This 
lease  being  transferred  to  appellants,  they 
sought  to  have  it  set  aside  on  the  ground  thftt 
the  Building  society  had  no  right  to  purchase 
the  property,  that  the  acquisition  was  ultra 
vires,  that  the  payments  to  respondents  con- 
sequently illegal,  and  the  appellants  cculd  not 

safely  continue  to  make  them Held  that 

under  the  terms  of  C.  S.  L.  C.  cap.  69,  sec.  10 
(1)  that  the  purchase  was  quite  within  the 
powers  of  the  society,  and  judgment  con- 
firmed. Lareau  &  La  SocUti  Permanente  di 
Construction  Jacques  Cartier,  4  L.  N.  363,  Q. 
B.  1881. 

2.  The  plaintiflF,  a  building  society,  had 
advanced  money,  and  in  renewal  of  the  loan 
and  security  therefore,  had  discounted  thi 
note  on  which  it  sued.The  action  was  contested 
on  the  ground  that  the  society  had  no  power 
to  discount  notes.  The  plaintifl'  relied  upon 
the  Act  of  Quebec,  36  Vic.  cap.  78,  permitting 
the  Society  to  invest  its  surplus  funds  intes 


(1)  Every  such  Society  shall  by  one  or  more  of  its 
said  rules  declare  all  and  every  the  interests  and 
purposes  for  which  such  society  is  established ;  and 
shall  also  in  and  by  such  rules  direct  all  and  every 
the  uses  end  purposes  to  which  the  money  from  time 
to  time  to  be  subscribed,  mid  or  given  to  or  for  the  use 
and  benefit  of  the  said  society  or  arising  therefrom, 
or  in  auy^vise  belonging  to  the  Society,  shall  be 
appropriated  and  spphed ;  and  in  what  shares  and  pro- 
portions and  under  what  circumstances  any  member 
of  such  Society,  or  other  person,  shall  become  entitled 
to  the  same,  or  any  part  thereof ;  But  the  application 
of  such  money  shall  not  in  anywise  be  repugnant  to 
the  uses,  iuteresto  or  purposes  of  such  Society  or  any 
of  them  to  be  declared  as  aforesaid;  and  all  rules 
during  their  continuance  shall  be  comphed  with  and 
enforced  ;  and  no  such  moneys  as  aforesaid  shall  be 
diverted  or  misapplied  either  by  the  directors  or 
the  treasurer,  or  any  other  officer  or  member  of  the 
Society  interested  therein  under  such  penalty  or 
forfeiture  as  the  Society  may,  by  any  rule,  inflict  for 
such  offense.    C.  8.  L.  C.  Cap.  69,  sec.  4. 

Any  such  society  may  take  and  hold  any  real 
estate  or  securities  thereon  bona  fide  mortgaged  as- 
signed or  hypothecated  to  the  said  Society,  either  to 
secure  the  payment  of  the  shares  subscribed  by  its 
members,  or  to  secure  the  payment  of  any  loans  or 
advances  made  by  or  debta  due  to  such  Society,  and 
may  also  proceed  on  such  mortgages,  assignments  or 
other  sccuritiesfortherpcovery  of  the  moneys  thereby 
secured  either  at  law,  or  in  equity  or  otherwise ;  and 
such  society  may  invest  in  the  names  of  the  President 
and  Treasurer  foi  the  time  being  any  of  its  Eurplus 
funoB  in  the  stock  of  any  ol  ''m  oiiartered  bank's  or 
other  public  securities  of  the  Jrovinoe,  anddivideuls 
interests  and  proceeds  arising  therefrom  shsl)  be 
brought  to  account  and  appUed  to  aii<l  for  the  utisof 
he  society  aoconlmg  to  th«  rulet  thereof.  Ibid,  leo  10. 


altar  in  lands,  to  persons  whether  sharholdere 
or  not,  and  on  any  security  personal  or  real, 
which    may  be     deemed  sufficient  by  the 

Directors  of  the  Society Held,  reversing  the 

judgment  of  the  Court  below,  that  discounting 
notes  was  not  engaging  in  banking,  and  was 
within  the  powers  so  conferred.  La  Society 
Permanente  District  cPIbirville  (t  Rossiter,  4 
L.  N.  269,  &.  C.  R.  1881. 

3.  To  an  action  for  calls  on  stock  by  the 
liquidator  of  an  Insurance  Company,  in  liqui- 
dation, the  defendant  pleaded  that  he  had 
subscribed  for  80  shares  of  the  stock  of  the 
said  company,  on  which  he  had  paid  10  per 
cent,  cash.  That  ^iibsequently  at  a  meeting 
of  the  shareholde.'ii,  duly  called  for  that  pur- 
pose, it  was  decided  in  the  interest  of  the 
Company,  to  authorize  the  managing  director 
tc  reduce  the  capital  from  r  million  to  two 
hundred  and  fifty  thousand  dollars,  by  accep- 
ting a  payment  of  fiftt-^ni  per  cent  on  the 
shares,  and  exchangmg  them  with  the  share- 
holders for  one  quarter  the  number  of  shares 
fully  paid  up.  that  defendant  agreed  to  this 
arrangement  and  after  paying  up  15  per  cent 
of  his  shares,  making  twenty  five  per  cent 
pfcid  in  all,  he  received  from  the  Managing 
Director  twenty  paid  up  sharos  for  the  eight 
shares  previously  held  by  him  ;  that  he  did 
this  in  good  faith  and  in  pursuance  of  the 
resolution  of  the  shareholders  authorizing  it. 
The  ftvidenoe  of  the  liquidators  went  to  show 
that  if  the  arrangement  had  been  fully  car- 
ried out  it  would  have  realized  a  sum  suffi- 
cient to  pay  ail  the  liabilities  of  the  company. 
Held,  that  the  company,  without  being  spe- 
cially authorized,  could  not  reduce  its  capital 
nor  purchase,  nOr  accept  a  surrender  of  its 
shares,  and  the  transaction  was  therefore 
ultru  vires  and  void.  Ross  &  Fiset,  8  Q.  L.  R. 
251,  a  C.  1882. 

4.  The  defendant  was  the  holder  of  70 
shares  in  the  otipital  Stock  of  the  Canada 
Agricultural  Insuruice  Coti^any.  The  capital 
stock  (rf  the  Ctwapany  was,  $1,000,00(3,  of 
which  at  the  time  defendant  subscribed  for 
his  stock,  10  per  cent,  had  been  paid  up.  In 
February,  1877,  the  Directors  made  a  subse- 
quent call  of  10  per  cent,  but  the  Company 
being  in  difficulties  it  Wts  resolved  to  apply 
to  Parliament  tor  an  act  to  reduce  their  capi 
tal  stock  to  $250,000.  As  th\fc  would  take  some 
tune  a  resolution  was  passed  that  any  share- 
holder, having  already  paid  10  percent,  upon 
his  stock,  should  have  the  option  of  paying  15 
per  tent  more,  and  might  then  trwisfer  the 
stock  for  which  he  lu^l  subcribed  to  the 
managing  Director,  who  would  tra»*fer  to 
the  stockholder  one  fouttb  of  the  amOunt  of 
sttick,  the  same  being  fully  paid  up.  Mttaey 
was  raised  sufficient  to  pay  up  a  certain 
amount  of  stock  which  wM  placed  in  th* 
hands  of  the  Managing  Director  for  this  i)ur- 
»j/*a£i^  SLiid  Tifisj^lv  Otis  HslIF  ^F  tHfi  Csiiifciil 
Stock  of  the  Oompanj'  was  reflluoed  in  con- 
sequence. The  plaintins  were  appointed  Assi- 
gnees of  the  Company  under  Clap.  38,  41 
Vie.  Canada,  and  proceeded  to  notify  the 
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commuted  stockholders,  tbftt  they  would  not 
recognize  the  transfer  so  made.  Held,  that 
a  transfer  of  shares  from  a  stockholder  in  a 
Joint  Stock  Company,  which  is  made  with 
the  object  and  'as  the  eflfeot  of  raducing  the 
Capital  Stock  ■  "  the  Company,  is  null,  and 
all  resolutions  f  the  Company  and  of  the 
Directors,  authorizing  such  transfer,  is  illegal 
and  ultra  vires.  Ross  &  Worthinqton,  5  L.  N. 
140,  S.  C,  1882. 
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UNDUE  INFLUENCE— 5ee  ELEC- 
TION LAW. 


USAGE   OF  TRADE— 5etf  CUSTOM 
OF  TRADE. 


UNI]>ICORPORATED  COMPANIES. 

Proceedings  against. 

5.  Petition  under  Art.  997  C.  C.  P.  (1)  to 
restrain  defendants  from  acting  illegally  as  a 
corporation  under  th«  name  of  the  Silver 
Plume  Mining  Company.  Plea^aat  defend- 
ants were  a  private  associatir.j  and  never 
held  themselves  out  a*  "  :.>iporation  to  the 
knowledge  of  the  rsUtor.  The  proof  was  that 
they  were  reg'olarly  organized  as  a  company. 
The  capital  was  set  down  as  a  million  divided 
into  10,000  shares,  one  of  the  defendants  was 
President,  another  Vice  President,  another 
Secretary  and  others  Directors;  under  the 
constitution  and  by-laws  the  stock  was  to  be 
''ssued  to  a  trustee  who  was  to  sign  all  trans- 
fers and  certificates  to  shareholders ;  by  Art. 
1  ofthe  constitution,  the  Company  was  to  be  a 
corporation,  and  by  Art.  7  it  was  to  havo  a  cor- 
porate seal.  Certificates  were  issued  with  the 
corporate  seal  showing  the  number  of  shares 

which  each  represented.  Per  OiiHam The 

Court  has  no  difficulty  in  deciding  this  case. 
Tlie  constitution  ofthe  Company  shows  it  to  be 
a  corporation.  It  'las  a  corporate  seal.  It  has  a 
board  of  directors  with  power  to  make  by- 
laws. All  these  circumstances  shew  that  the 
defendants  have  assumed  to  act  as  a  corpora- 
tion and  under  the  Art.  in  question  was 
clearly  illegal,  and  the  conclusions  of  the 
Attorney  General  should  be  granted.  (1)  At- 
torney General  dc  Dorion,  4  L.  N.  108.  S  C 
1881.  ' 


(1)  In  the  following  cases ;  whenever  any  associa- 
tion or  number  of  persons  acts  as  a  corporation  with- 
out biiing  legally  incorporated  or  recognized ;  when- 
evei-  any  corporation,  public  body  or  board,  violates 
any  of  the  provisions  of  tbe  ai-ts  by  which  it  is 
governed  or  becomes  liable  to  a  forfeiture  of  its  rights, 
or  does  or  omits  to  do  acts,  the  doing  or  omission  of 
which  amounts  to  a  surrender  of  its  corporate  rights, 
:privileg08  and  frauchises,  or  exercises  any  power 
tranchise  or  privilege  which  does  not  belong  to  it, or 
IS  not  conferred  uix)n  it  by  law :  It  is  the  duty  of 
Her  Majesty's  Attorney  General  for  Lower  Canada  to 
prosecute  under  Her  Majegtv'a  uarae  snnh  v:n!iit;.-.r 
ofthe  law,  whenever  he^iiaB  j;ood  I'eason  to  believe 
that  gnch  facts  can  be  established  by  proof  in  any 
case  of  public  and  general  interest,  but  he  is  not 
bound  to  do  so  in  any  other  case  unless  sufficient 
security  is  given  to  indemnify  the  government 
against  all  costs  to  be  incurred  upon  such  proceedings. 


UNIVERSAL    LEGATEE— 5ee 
LEGATEE. 


USE  AND  HABITATION. 

I.  Right  of  subject  to  seizure. 

6.  The  defendant  and  his  wife,  in  August 
1867,  sold  to  one  M,  a  lot  of  land  on  which 
they  lived,  situated  at  L'Ange  Gardien.  The 
sale  was  made  subject  to  the  condition  of 
allowing  the  vendors  to  continue  using  the 
land,  the  house,  garden  and  orchard,  the 
out-houses,  barns  and  stables,  to  take  all  the 
wood  they  required  for  a  single  fire,  and  the 
pasture  of  one  cow.  The  vendors  continuing 
thus  in  possession  were  to  keep  the  fence  in 
good  order,  and  were  not  to  sell  or  dispose  of 
the  right  of  possession  which  they  retained 
withe  v..;  the  consent  in  writing  of  the  pur- 
chaser. Another  stipulation  was  that  if  they 
left  the  house  and  resided  elsewhere  they 
would  lose  all  the  rights  they  had  reserved 
The  plaintiflT  having  obtained  judgment 
against  the  defendant  for  $46,  and  costs 
seized  these  rights.  The  purchaser  filed  oppo- 
sition on  the  ground,  that  the  rights  could 
not  be  sold  without  his  consent,  but  afterwards 
withdrew  it,  and  the  defendant  filed  opposi- 
tion on  the  ground,  that  the  rights  of  use  and 
habitation  thus  resei'ved  by  him  were  insai- 
sissable.  Held  that  the  rights  in  question 
were  real  rights  and  having  been  made  trans- 
ferable with  the  CO)  sent  of  the  proprietor 
were  not  exempt  from  seizure,  and  the  seizure 
could  only  be  opposed  by  the  nu-provri£taire. 
Gouletd:  Gagnon,  8  Q.  L.  R.  208  S.  C.  R. 
1 882. 


USUFRUCT. 

I.  Action  by  csufbuotuart. 

II.  Exemption  of. 

III.  Liabilities  of  usuFRUCTrARY. 

IV.  Rights  of  owner. 

65.  Action  by  usufructdart. 

i.  ihe  piaiiitiff  was  the  wife  of  one  M.  S. 
who  died  the  30th  December,  1875,  leaving  a 
will  by  which  he  constituted  the  plaintifif  leg- 
atee in  usufruct  of  all  his  property,  if  his  son 
Thomas,  then  in  the  United  States,  to  whom 
he  bequeathed  the  property  did  not  claim  it. 
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The  son  did  not  claim  it  and  the  plaintiff  who 
was  testamentary  executrix  took  possession 
of  the  property  including  a  claim  of  f700, 
balance  of  the  price  of  sale  of  an  immoveable 
which  had  belonged  to  her  late  husband. 
The  plaintiff  sued  for  this  balance  in  her 
quality  of  testamentary  executrix  and  uni- 
versal legatee  in  usufruct.  Plea  that  the 
plaintiff  had  no  right  of  action,  neither  as 
executrix  nor  as  usufructuary  legatee,  and 
that  she  had  no  right  to  the  enjoyment  of  the 
usufruct  nor  to  institute  action  on  behalf  of 
it  without  first  having  made  an  inventory. 
Held,  under  Art.  463  of  the  Civil  Code  (1) 
that  a  usufructuary,  either  that  she  is  in 
possession  of  her  usufruct  or  that  she  has 
made  an  inventory,  cannot  by  action  collect 
and  so  eiyoy  the  debts  due  to  the  estate. 


(1)  The  usufructuary  takes  the  things  in  the  con- 
dition in  which  they  are  ;  but  he  can  only  enter  into 
the  enjoyment  of  them,  after  having  caused  an  inven- 
tory ot  the  moveable  propei-ty  and  a  statement  of  the 
immoveables,  subject  tonis  right  to  be  drawn  up,  in 
the  presence  of  or  after  due  notice  given  to  the  pro- 
prietor, unless  he  is  dispensed  from  doing  so  by  the 
act  constituting  the  uamruct.  468  C.  C. 
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Abereromby  de  Chabot,  7  Q.  L.  R.,  371,  S.  C. 
R.  1881. 

II.  Exemption  op 

8.  The  usufruct  of  moveable  property, 
though  declared  by  the  testator  to  be  ina- 
lienable, non  assignable  and  not  seizable,  may 
be  seized  in  execution  of  a  judgment  of  sepa- 
ration do  corps,  condemning  the  husband  to 
pay  to  hi*  wife  an  alimentary  allowance. 
McGuire  &  Huot,  5  L.  N.  374,  S.  C,  1882. 

III.  Liabilities  of  usuFRCcTnABY. 

9.  The  bylaw  of  the  City  of  Quebec  con- 
cerning the  removal  of  snow,  does  not  bind 
an  usuiructuary.  Corporation  de  Quibec  & 
Vmner,  9Q.  L.  R.  247,  R.  C,  1883. 

rV.  Rights  op  owner. 

10.  The  owner  of  a  property,  the  usufruct 
of  which  belongs  to  another,  may  sell  or  trans- 
fer the  ownership  before  the  death  of  the 
usufructuary.  Labelle  &  Villeneuve,  28  L.  C. 
J.  254,  C.  C,  1872. 
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VARIANCE. 


VACANT  sue;  .SSIONS. 
I.  Powers  of  Curator. 

1886.  "He  may  sell  the  immoveables  and  shares, 
or  stock  m  manufacturing  or  financial  associations, 
byfoUowmgthe  formalities  establislied  by  law  for 
voluntary  licitations  upon  the  advice  of  the  parties 
interested,  present  at  a  meeting  convened  for  that 
purpose,  in  tlie  manner  prescribed  by  the  Judge.  Such 
«.le  as  respects  immoveables  cannot  !«?  had,  except 
with  the  consent  ottlie  hypothecary  creditors."  6.  48 
Vict,  cap.  20,  sec.  14. 


VACATION— 5tfe  TERMS  OF  COURT. 


VAGRANCY. 

1.  Arrest  for. 

1.  An  arrest  under  the  Vagrant  Act  cannot 
be  made  without  warrant,  after  an  interval  of 
time  following  the  offense,  and  where  such 
unauthorized  arrest  was  made,  the  city  was 
held  liable  in  damages.  Walker  *  dtv  of 
Montreal,  4  L.  N.  215,  S.  C,  1881. 


VENUE.  ?30 

VENDITIONI  EXPONAS. 

1.  WaEN  ALLOWED,  tee  EXECUTION. 

VENDORS  AND  PURGHASERS-S?* 

SALE. 


VENTE  JUDIGIAIRE— 6>e  SALE. 


VENTILATION. 

I.  Necessary  to  decide  the  value  of  Im- 
provements, see  HYPOTHEC. 


VENUE. 


I.  In  Civil  Cases. 

II.  In  Crlminal  Cases. 

I  In  Civil  Cases. 


II.  Imprisonment. 

2.  On  an  application  for  a  writ  of  habeas 
corpus — Held,  that  the  general  rule,  that  the 
period  of  imprisonment  in  pursuance  of  any 
sentence  commences  on  and  from  the  day  of 
passing  such  sentence  does  not  suflFer  excep- 
tion where  the  defendant  is  allowed  to  go  at 
large  after  sentence  without  bail,  and  there- 
fore where  a  defendant  was  allowed  to  go  at 
large  until  the  term  of  the  sentence  had 
expired  her  commitment  subsequently  was 
held  to  be  illegal.  Gervais  Exp.,  6  L.  N.  116. 
Q.  B.,  1883.  ' 

3.  In  a  similar  case  the  commitment  wa.? 
held  good  as  the  term  had  not  expired  when 
it  was  made.  Henault  Exp.,  6  L.  N.  121,  Q.  B  . 
1883.  '  ' 

III.  Who  are. 

4.  The  Art.  32-33,  Cap.  28,  (Can.  providing 
for  the  punishment  of  vagrants),  does  not 
apply  to  the  case  of  a  person  using  insulting 
UHiguage  to  a  passer  by,  from  the  window  of 
iris  Tesidence.  Poulin  *  Marcil,  .5  L.  N.  356, 
S.  C,  1882. 


VALUATION  R0LL-5ep  MUNIGIPA  t, 
CORPOEATIGNS. 


VAEIANCE. 

I.  Between  Indictment  and  Conviction,  .tc« 
CRIMINAL  LAW. 


5.  In  the  case  of  a  notarial  obligation  exe- 
cuted at  Montreal — Held,  that  the  right  of 
action  fcr  the  recovery  of  the  debt  duo  there- 
under originated  at  Montreal  and  not  at  the 
place  where  demand  of  payment  had  to  be 
made.  Buckesnay  &  LaRocque,  25  L.  C.  J. 
228,  S.  C.  R.,  1880. 

6.  Dechnatory  exception  on  the  ground 
that  the  contract  of  hiring  was  not  made,  as 
alleged,  in  this  Province,  but  in  the  Province 
of  Ontario,  and  that  the  service,  which  was  a 
personal  service  in  Montreal,  did  not  bring 
the  defendant  before  the  Court  so  as  to  give 
it  jurisdiction.  The  defendant  relied  on  Gosset 
&  Robin  (1).  Per  curiam  "  Gosset  &  Robin 
was  an  action  pro  socio  where  the  .service 
depended  upon  the  domicile  of  the  party, 
and  it  was  pretended  that  in  such  a  case  as 
that,  were  the  action  was  not  purely  personal, 
as  it  is  here,  that  the  defendants  being  ab- 
sentees and  having  their  principal  place  of 
business  in  Jersey,  where  their  property 
might  have  been  hablo  to  division  under  the 
judgment  of  the  Court,  could  be  called  in  by 
advertisement,  because  they  had  property  in 
Gaspe.  Such  a  case  as  that  is  of  course 
clearly  distinguishable  from  this.  Here  the 
action  is  purely  personal,  ai  reqnired  by  Art. 
34  of  the  Code  of  Pi-ocedure,  not  mixed  as  it 
was  there,  and  in  the  terms  of  the  judgment 
in  that  case  leave  no  doubt  of  the  ground 
upon  which  it  rested.  A  personal  action, 
however,  follows  the  person,  and  a  personal 
service  in  Montreal  in  such  a  case  gives  us, 
.mder  Art.  34,  jurisdiction  over  it."  Laf ranee 
w  JscksGT:,  4  L.  N.  00,  .S.  C,  1881. 

7.  Action  for  assessments  in  a  Mutual  In- 
surance  Co.    In  August,  1878,  the  defendant 

(V)  I  Big.  58.396. 
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who  resulod  m  Beauport,  in  the  Distrcit  of 
yuebec,  made  application  to  the  Company 
plaintiff,  whose  head  office  is  at  Montreal,  to 
be  admitted  a  member.  Defendant  also  sent 
a  deposit  note  and  undertook  to  pay  such 
assessments  as  might  to  be  made.  The  appli- 
cation  was  accepted  and  policy  issued.  On 
being  sued  at  Montreal,  defendant  declined 
the  jurisdiction.  Exception  dismissed.  (1) 
The  Mutual  Fire  Insurance  Co.  of  Joliette  i 
Besrousselles,  4  L.  N.  220,  8.  C,  1881 

nfhJ?v.^''^.u\'^^^K'^^  ^''"O'^  "^  a  district 
other  than  that  in  which  the  defendant  has 
his  domicile,  everything  which  constitutes 
the  right  of  action  must  have  taken  place  in 
such  district,  and  several  actions  or  causes  of 
action  belonging  to  different  districts  cannot 

f.^''°T  •"'■*'5^^^  ^  ^'"^g  ^^^  defendant 
Jrom  the  jurisdiction  of  his  domicUe.  Ar- 
chambault  &  Bolduc,  2  01.  B.  R.  I10,Q.B.. 
im        ""       ^^°^>  2  Q-  B.  R.   168,  Q.  B. 

8.  The    defendant,    domiciled    at    Three 
Kiyers,  was  summoned  to  Arthabaska  as  a 
witness  in  a  case  there  pending  between  him 
and  the  plaintiff,  and  while  in  the  last  men- 
tioned district,  was  served  with  process  of 
summons  odre»  commanding  him  to  appear 
before  the  Court  r,b  re  to  answer  the  suit  of 
the  plaintiff  on  :  c&.i^..  of  action  which  arose 
in  the  district  ..I  Tiu'W  Bivers.    He  declined 
thejunadictt  r,   i  j>.  sm  declinatory  plea  was 
rejected,  on      *,  v,.r.  #cu- informality  in  his  ap- 
pearance, ana  .u.if,;Vdent  was  rendered  aeainit 
him  by  default.     . .  3  defendant  then  filed 
an  opposition  to  judgment,  repeating  in  sub-  i 
stance  among  other  matters  his  plea  to  the 
jurisdiction.    He    had  previously    obtained 
leave  to  appeal  from  the  interlocutory  judc- 
ment  dismissing  his  dechnatory  exception, 
but,  not  proceeding  with  such  appeal  was  for- 
teited.    Held,  reversing  the  judgment  of  the 
Superior  Court  that  a  witness  coming  into  a 
district  m  which  he  is  not  domicied  in  obe- 
dience to  a  writ  of  subpoena,  may,  in  the  ab- 
sence of  fraud  or  bad  tiaith,  be  validly  served 
virith  a  summons  ad  res  to  appear  before  the 
Court  of  that  district.   Bruneau  &  MrCaffreu 
-  Q.  L.  E.  364  &  1  Q.  B.  E.  313,  Q.  B.,  fssT' 
y.  Appellants,  merchants,  doing  business 
at  Montreal,   brought  suit  in  the  Superior 
Court  there  for  recovery  of  $197.88  as  the 
pnce  and  value  of  goods  sold  and  delivered 
to  respondent,  a  trader,  doing  busmess  at 
He   Verte,  m  the  district  of  Kamouraska. 
Ihe  sale  was  made  thro'  a  commercial  tra- 
veller who  visited  defendant  at  He  Verte  and 
there  took  an  order  for  the  goods  in  question 
which  was  forwarded  by  him  to  his  principals 
at  Montreal,  who  accepting  it,  thus  fiUed  the 
order  and  shipped  the  goods  to  respondent 
by  the  carriers  chosen  by  him  and  according 
to  his  orders     Held  that  the  right  of  action 
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arose  where  the  order  was  taken.  Oaull  & 
Bertrand,  2b  L.  C.  J.  340,  Q.  B.,  1881. 

10.  Where  a  sale  of  goods  lakes  place  in 
one  district,  and  a  written  agreement  is  en- 
tered into  m  another  district,  setting  forth 
such  sale,  but  dated  in  ihe  district  where  the 
sale  actually  took  place,  a  right  of  action 
arises  m  the  latter  district.  Riopelle  &  Fleurv 
12  E.  L.  85,  S.  C,  1883.  ^' 

11.  Where  a  person  in  Arthabaska  sold 
goods  for  a  firm  of  millers  in  Ontario,  at  hie 
own  risk  and  without  any  commission  other 
than  what  he  could  make  over  and  above  the 
mill  price,  and  on  the  arrival  of  the  goods 
they  were  refused  on  account  of  the  terms  of 
payment  being  more  on.  rous  than  contracted 
tor,  and  the  purchaser  brought  action  in 
Arthabaska  for  the  breach  against  the  millers 
in  Ontario.  Held  that  the  action  should  have 
been  dismissed  on  declinatory  exception 
Tourigny  &  Wheeler,  9  Q.  L.  R.  198,  S.  C.  R., 

12.  Where  the  action  is  for  damages  for 
failure  to  perform  a  contract,  the  debtor  may 
be  sued  at  the  j.lace  where  the  contract  is 
made,  though  the  failure  to  perform  occurred 
m  another  district.  Quebec  Steamship  Co.  & 
Morgan,  6  L.  N.  324,  Q.  B.  1883. 

13.  Action  issued  in  the  distrir-t  of  Quebec 
and  served  on  the  defendant  at  iui  domicile 
in  the  district  of  Aylmer.  Defendand  filed  an 
exception  diclinatoire  setting  up  that  the 
whole  cause  of  action  did  not  arise  at  Quebec 
The  original  contract,  which  was  for  advances 
to  get  out  timber,  was  made  at  Quebec. 
It  being  found  advantageous  to  sell  the 
timber  m  England  the  parties  subse- 
quently agreed  that  the  plaintiff  should 
send  the  timber  there  to  be  sold,  the  plaintiff 
paying^  the  expenses  at  Quebec  and  in  Eng- 
land. Exception  dismissed  and  leave  to  appeal 
refused.  Conroy  &  Ross,  6  L.  N.  154,  Q.B.,  1883. 

n.  In  criminal  cases. 


14.  The  prisoner  was  convicted  at  Quebec 
ot  manslaughter.  He,  and  the  deceased,  were 
serving  on  board  a  British  ship  and  the  latter 
died  in  the  district  of  Kamouraska,  where  the 
ship  was  loading,  from  injuries  inflicted  by 
the  former  on  board  the  ship  on  the  high 
seas.  Held  (on  a  reserved  case)  that  as  the 
deceased  had  been  hurt  upon  the  sea,  and 
the  death  happened  in  another  district  he 
should  have  been  tried  there,  and  not  in  the 
district  of  Quebec,  and  the  conviction  was 
wrong.  Regina  &  Moore,  8  Q.  L.  E.  9  &  11  E 
L.  180,  Q.  B.  1881. 


<1)  This  question  is  settled  os  far  as  Mutual  Insur- 
ance Cos.  are  concerned  by  Act  of  Quebec,  34  Vict., 
cap.  16,  sec.  4,  cunously  enough  not  referred  to  in 
»ne  report,  though  passed  long  previously.    JSd 


VERDICT. 


I.  In  civil  oases. 

II.  In  criminal  cases. 

I.  In  oivil  oases. 

15.  In  an  action  of  damages  for  injuries 
received  by  being  struck  by  a  locomotive  th» 
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jury  awarded  f5,000,  which  the  court  of 
Review  set  aside  on  the  ground  of  contribu- 
toiy  negligence.  IT  Id  reversing  this  judg- 
ment that  where  the  verdict  of  thu  jury  is 
supported  by  evidence,  although  such  evi- 
dence be  in  some  respects  contradicted  by 
other  testimony,  the  verdict  of  the  jury 
based  on  their  appreciation  of  the  evidence 
will  not  usually  be  disturbed.  Wilson  &  The 
Grand  Trunk  Railwag  Company,  5  L.  N.  88. 
Q.  B.  1882,  and  Su.  Ct.,  1883 

II.  In  oovmeroial  oases. 

16.  On  a  charge  of  burglary  only,  the  pri- 
soner cannot  be  convicted  of  receiving  stolen 
goods,  and  a  verdict  under  such  circumstances  I 
will  be  quashed  on  writ  of  error.    Laurent  <fe 
Regina,  1  Q.  B.  R.  302,  Q.  B.  1881. 

17.  The  prisoners  were  indicted  for  assault 
with  intent  to  rob.  The  jury  found  a  verdict 
of  aasault.  A  motion  in  arrest  of  judgment 
on  the  part  of  the  prisoners  on  the  ground 
that  under  the  indictment  they  could  not  be 
convicted  of  common  assault  was  rejected 
and  they  were  sentenced  to  three  months 
goal  at  hard  labor.  Regina  <fc  O'Neil,  8 
Q.  L.  R.  3,  Q.  B.  1381.  ' 
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VESSELS. 

1.  LiABiuTY  OP  FOR  Wharfagb,  see  HAR- 
BOR DUES.  ' 


VICE  EEDHIBITOIBE— /Sf«e  ACTION 
Redhibitory,  SALE  warranty. 


VIOLENCE, 
1.  Taking  possession  by,  see  ACTION  bn 

REINTi:0RANDE. 


-iiee 


CRIMIISrAL  LAW,  THEFT. 


VOLUNTEERS. 


I.  Rights  of,  see  MILITIA  LAW. 


VOTING. 


^r}x.  •'^'  MEETING  OF  SHAREHOLDERS,  See  JOINT 

STOCK  COMPANIES. 

II.  At  municipal  elections,  see  MUNICIPAL 
CORPORATIONS. 
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WAGES. 

I.  Actions  by  sailors  for,  see  MERCHANT 
SHIPPING. 

II.  Of  laborers  exempt  from  skizure  for 
ONE  HALF,  see  EXECUTION,  exemption. 

III.  Payable  in  advance  cannot  be  seized. 

1.  When  an  employer  has  contracted  with 
his  workman  to  pay  his  wages  in  advance,  a 
seizure  made  at  two  p.  m  on  the  day  on 
which  the  wages  are  payable  under  the 
agreement  is  inoperative.  Geddes  Jc  Doudiet, 
5  L.  N.,  153  S.  C,  1882.  ' 


WAIVER. 


I.  What  is. 


2.  Where  action  was  brought  for  a  month's 
rent  under  a  notarial  lease  which  provided 
that  the  rent  should  be  paid  to  the  lessor 
"  at  his  residence,"  and  proof  was  made  that 
notwithstanding  the  provision  of  the  lease, 
just  cited,  the  lessor  had  been  in  the  habit  of 
calling  on  the  lessee  every  month  and  de- 
manding the  rent.—TTeid!,  on  the  authority  of 
a  judgment  of  the  Cour  de  Cassation,  France, 
that  this  was  a  waiver  of  the  provision  of  ths 
lease  a  that  a  demand  should  have  been  ma'' 
before  bringing  the  action.  Simpson  <fc  Pin-  '■ 
lonnanlt,  C.C.,IS8S.  I 


WARDENS, -5ee    CHURCH     WAR- 
DENS. 


WAREHOUSEMEN. 
I.  Who  ARE. 

3.  The  Bank,  appellant,  held  two  warehouse 
receipts  granted  by  the  insolvent  to  the 
Mechanics'  Bank,  and  transferred  to  appel- 
lants. The  vaUdity  of  one  of  these  receipts 
was  contested  on  the  ground  that  it  appeared 
that  the  receipt  was  given  by  the  insolvent  and 
that  he  was  not  a  warehouseman,  and  could  not 
give  such  a  receipt  and  keep  possession  of 
the  goods.  Held,  that  by  the  Statute  34  Vict 
cap.  5  Sec.  48  (1)  the  owner  of  goods  giving  a 


[11  Where  any  person  engaged  in  the  cailinii  of 
Goalkeeper,  keeper  of  a  wharf,  yard,  harbor  or  other 
place,  warehouseman,  mUler,  wharfinffer,  master  of  a 
ves«!l  or  carrier,  curer  or  packer  of  p6rk,  or  dealer  in 
wool,  by  whom  a  receipt  or  biU  of  lading  must  be 
given  m  such  capacity  as  Jierein  before  mentioned, 
tor  cereal  grains,  goods,  wares  or  merchandize,  aav 
such  receipt  or  bill  of  lading,  or  any  ackowledce- 
men  t  or  certihcate  intended  to  answer  the  punw^ 
ot  such  receipt  or  bill  cf  lading  made  by  such  peraon. 
shall  be  M  yahd  and  effectual  for  the  purposes  of  thw 
Act,  as  if  tlie  person  making  such  receipt,  aokno-v- 
ledgement,  or  certificate,  orliill  of  ladinff,  and  the 
O7'i'o'  or  person  entitled  to  receive  snrh  tuinU.]  sts'-= 
,  -a,  wares,  or  merchandize  were  not  one'and'the 
same  person,  and  in  the  case  of  the  curinc  and  pack- 
ing  ofpork  a  receipt  for  hofs,  shall  applyto  the  nork 
made  (bm  such  hogs.  C.  34  Vic,  Cap.^  Sec,  « 
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737  WEIGHTS  AND  MEASURES. 

warehouse  receipt  to  a  warehouseman  is  put 
in  the  same  position  as  any  other  warehouse- 
man so  doing,  and  that  under  sec.  5,  the  bank 
does  not  forfeit  its  right  of  pledge  by  not 
selling  the  goods  within  six  months.  Mohan's 
Bank  &  Lanaud.  2  Q.  B.  R.  182,  &  5  L.  N.  263, 
Q.  B.  1881.  ' 
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WARRANT. 

1.  Arkest  without,  see  ARREST. 


WARRANTY. 

1.  With  sale  of  timbsk  licenses,  see  TIM 
B£R. 


WATER  COURSES. 


1.  Obstruotiov  of  see  SERVITUDES. 


WEIGHTS  AND  MEASURES. 

I.  Act  respecting  amended,  see  C.  47  Vict., 
CAP.  36,  C.  4849  Vict.,  cap.  64. 

II.  Firewood. 

III.  Measurement  of  stone. 

IV.  ToiSE. 

II.  Firewood. 

4.  In  a  contestation  as  to  the  quantity  of 
tirewood  delivered  by  the  plaintiff  to  the 
defendants.— Held,  that  the  English  foot  by 
the  weights  and  measures'  Act  is  the  standard 
for  measuring  the  cord,  in  the  absence  of  any 
agreement.  Canadian  Copper  &  Sulphur  Co., 
Jh  Marion  Co.,  4  L.  N.  356,  S.  C.  R.,  1881. 

III.  Measurement  of  Stonb. 

5.  The  question  was  whether  the  measure- 
ment of  the  macadam  or  stone  should  be  before 
or  after  it  was  broken.  Held,  that  although  the 
general  practice  was  to  measure  it  after  it  was 
broken,  yet  the  circumstances  might  lead  to  a 
different  inference,  and  as  the  only  reliable 
measurement  in  this  case  was  made  before 
the  stone  was  broken,  and  the  matter  was 
detei-mined  in  favor  of  that  measurement  by 
the  inspector  named  under  the  terms  of  the 
contract,  on  value  of  the  work,  the  contractor 
agreed  Ijy  that  measurement.  La  Cie  du 
Chemin  macadamisi  &  Rae,  7  L.  N.  307,  Q.  B., 
1884. 

IV.  ToisB. 

6.  In  an  action  for  a  balance  due  on  con- 


tract to  deliver  stone.— fl^eid,  that  the  toise 
was  a  French  measure  and  contained  261* 
cubic  feet.  Trudeau  d-  The  South  Eastern 
Railway  Co.,  5  L.  N.  203,  S.  C,  1882. 


WHARFAGE. 

I.  Right  TO,  see  HARBOR  DUES. 


WIFE. 


I.  Contracts  by  on  behalf  of  Husband,  see 
MARRIAGE  CONTRACTS,  Transfer. 

II.  Rights  of  under  Marriage  Contract 
EXCLUDING  Community,  see  MARRIGE  CON- 
TRACTS. 


WILLS. 

I.  Capacity  of  Testator. 

II.  Error  in  name  of  Legatee. 

III.  Evidence  concerning. 

IV.  Evidence  of  Sanity  of  Testator. 

V.  E-ieoution  of. 

VI.  Form  of. 

VII.  Interpretation  of. 

VIII.  Liability  of  Legatee. 

IX.  Prohibition  to  alienate. 

X.  Proof  of. 

XI.  Registration  of. 

XII.  Representation. 

XIII.  Revocation  of. 

I.  Capacity  op  testator. 

7.  In  an  action  by  the  plaintiff,  as  legatee, 
against  the  heirs  of  the  late  B.  S.,  to  recover 
the  amount  of  the  legacy  and  which  the 
defendants  congested,  it  appeared  that,  the 
testatrix  lived  in  a  solitary  way,  her  ?UiToun- 
dings  being  indicative  of  extreme  poverty, 
although  she  was  at  the  time  possessed  of 
considerable  means.  While  she  was  eccentric 
in  many  respects,  her  faculties  were  neverthe- 
less sufficiently  clear  to  enable  her  to  man- 
age her  own  affairs  up  to  the  time  of  her 
death.  She  had  no  relation  nearer  than 
nephews  from  whom  she  had  been  estranged. 
She  left  the  half  of  her  estate  to  a  university, 
in  pursuance  of  a  preconceived  intention  to 
devote  it  to  charitable  purposes,  and  it  was. 
proved  that  she  clearly  understood  what  she 
was  doing  and  the  use  to  which  the  legacy 
was  to  be  applied Held,  that  under  the  cir- 
cumstances mere  eccentricity  of  conduct,  not 
indicative  of  permanent  mental  disorder, 
would  not  invalidate  the  will.  Royal  Institu- 
tion for  the  advancement  of  learninq  <t  Scott, 
26  L.  C.  J.  247.  &  5  L.  N.  375  8.  C,  1883. 

8.  P.  L.,  executor  under  the  will  of  the  late 
W.  R.  sued  W.  C.  A.,  curator  of  the  estate  of 
W.  R.  during  the  lunacy  of  the  latter,  to 
compel  W.  C.  A.  to  hand  over  the  estate  to 
him  as  executor.    After  preliminary  proceed 
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ings  had  been  taken,  E.  R.  (the  ai)pollantj 
moved  to  intervene,  and  have  W.  E.'s  Inst 
will    set    aside,    on    the    ground    that    it 
had  been  executed  under  pressure  by  D.  J 
M.  \V.  R's  wife,  and  wliose  favor  the  will  was 
made,   while   the   testator  was   if  unsound 
mind.    The  appellant  claimed  and  proved 
that  D.  J.  JI.  was  not  the  legal  wife  of  W.  K. 
she  having  another  husband  living  at  the 
time  the  second  marriage  was  contracted. 
W.  I{.  who  was  a  master  pilot  died  in  1881, 
having  made  a  will  two  years  previously.  His 
estate  was  valued  at  about  $1(),()00.     On  the 
4th  of  October.l878,W.R.  made  a  will  by  which 
he  bequeated  $4,000  and  all  his  household 
furniture  and  effects  to  his  wife  J.  M.,  $2,000 
to  his  niece  E.  E.,  $4,000  to  F.  S.  for  charit- 
able   ()urposes,   and   the  remainder    of  his 
estate  to  his  brothers,  nephews  and  nieces 
in   equal  shares.     On  the   8th  of  the  same 
month  he  made  another  will  before  the  same 
notary,  leaving  $800  to  his  wife  .J.  M.,  $400  to 
each  of  his  nieces  M.  and  E.  K.,  and  $400  to 
his  brother,  with  reversien  to  the  nieces  if 
not  claimed  within  a  year,  and  the  remainder 
toE.R.  On  the  27th  November,  1878,  W.  R. 
made  another,  which   is  the  subject  of  the 
present  litigation,  and  by  which  he  revoked 
his  former  wills  and  gave  $2,000  to  F.  S.  to 
the  poor  of  the  parish  of  St.  Koch.,  and  the 
remainder  of  his   property  to  his   "  beloved 
wife  J.  M."    On  the  10th  January,  following. 
W.  K.  was  interdicted  as  a  maniac,  and  a 
curator  appointed  to  his  estate.  He  remained 
in  an  asylum  until  December,  1870,  then  he 
was  released,  and  lived  until  his  death  with 
his  wife  J.  R.,  sister  of  the  appellant.  ( 1 )  Held, 
(reversing  the  judgments  of  the  courts  below) 
that  the  proper  inference  to  be  drawn  from 
all  the  evidence  as  to  the  mental  capacity  of 
the  testator  to  make  the  will  of  the  2 1st  Xo- 
vember,  was  that  the  testator  at  the  date  of 
the  making  of  the  will,  was  of  unsound  mind. 
Mussel  <ft  Lefranfois,  8  S.  C.  Rep.  335,  Su.  Ct 
18^:?. 
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11  The  defendants  were  sued  under  the 
will  of  the  late  Miss  L.,  for  £250  legacy 
bequethed  the  plaintiff, whoie  christian  names 
were  Henry  B.,  under  the  names  George 
Henry.  PlamtifF  claimed  that  this  must  have 
been  intended  for  him  as  the  testatrix  knew 
that  George  Henry  had  died  some  years  pre- 
viously and  was  in  fact  described  as  dead  in 
another  part  of  the  will.  This  George  Henry 
was  father  of  plaintiff  and  testatrix  knew 

them  both  by  the  names  of  Flenry Held  for 

plaintiflf.     Lane  d;  Taylor,  4  L.  N.  386,  S.  C. 
1881 . 

in.  EviDKVfE  co^ft'fc;RNl^f(.•.  ♦ 

12.  All  testamentary  depositions  must  be 
'■eauced  to  writing,  and  no  parole  evidence 
will  bo  received,  not  even  of  the  witnesses  to 
the  deed,  nor  of  the  notary  who  drew  it,  to 
anything  thereto  or  to  make  any  changes 
therein,  under  pretence  of  obscurity  or  of 
omissions,  nor  to  explain  what  is  contained 
therein,  nor  what  was  agreed  upon  at  the 
time  it  was  made,  but  evidence  may,  never- 
theless, be  admitted  of  the  condition  of  the 
testator  or  of  his  relationship  to  the  legatees, 
or  of  the  value  of  his  succession  with  relation 
to  the  legacy,  or  of  the  cuatom  of  the  County 
where  he  resided.  DeSalaherry  &  Faribault, 
11  R.L.  621,8.0.  1882. 

IV.   EvIDE^fCE  OP  SANITY  OP  TESTATOR. 

13.  Action  to  set  aside  a  will.    Ev,  as 

to  sanity  or  otherwise  considered,  /ill 

mnintained.     Russell  &  Lefranoots,  a  -u.  N. 
81,Q.  B.  1882. 

I.    EXKCUTION  OF. 


'J.  That,  as  it  appeared  that  the  only  con- 
sideration of  the  testator's  liberality  to  J.  M. 
was  that  he  supposed  her  to  be  "  my  beloved 
wife  Julie  Morin,"  whilst  at  that  time  J.  M. 
was  in  fact  the  lawful  wife  of  another  man, 
the  universal  bequest  to  J.  M.  was  void, 
through  error  and  false  cause.  76. 

10  That  it  is  the  duty  of  an  Appellate  Court 
to  review  the  conclusion  arrived  at  by  the 
courts,  whose  judgments  are  appealed  from 
upon  a  questionof  fact,  when  such  judgments 
do  not  turn  upon  the  responsibility  of  cny  of 
the  witnesses,  but  upon  the  proper  conclu- 
sion to  be  drawn  from  all  the  evidence  in  the 
case.  (2l  lb. 


[1]  2  Q.  B.  R.  245. 


[1]  Application  for  leave  to  appeal  to  IMvy  Coun- 
cil refused.  ' 


14.  The  legacy  was  made  in  the  following 
terms :  "  Je  donne  et  iigue,  en  outre,  d  ladite 
Dame  L.  S.,  Spouse  du  dit  M.  L.,  la  somme 
de  $10,000,  coiirs  achiel,  oui  lui  sera  payge 
par  mon  Ugataire  universel,  ci-apris  nommS, 
dans  le  cows  d'une  ann^e,  d  compter  de  mon 
dicis,  et  sans  int^rSt  jusqu'au  moment  de 
I  dcMance  comme  suit :  $4,000  en  parts  de  la 
Socim  de  Construction  Canadienne  de  Mont- 
real, $1,0(J0  en  parts  de  la  Banque  Jacques 
Cartier,  $4,000  en  parts  de  la   Banque  du 
Peuple,  $500  en  parts  de  la  Banque  d'Boche- 
laga,  et  $500  en  obligations  solvableade  celles 
qui  se  trouveront  dans  ma  succession  au  mo- 
ment de  mon  dicis  ou  en  argent,  au  choix  de 
mon  dmgataire  universel.     Held,  that  such 
legacy  was  validly  discharged  by  the  transfer 
to  the  legatee  of  the  shares  thereon  indicated 
at  their  nominal  value,  and  the  universal 
legatee  was  not  bonnd  to  pay  to  the  parti- 
cular legatee  the  difference  between  their 
nominal  and  real  value,  but  that  the  univer- 
=sl  1-gatee  was  bound  to  pay  over  io  the  par- 
ticular legatee  in  bank  shares  or  money,  and 
if  there  were  not  sufficient  bank  shares  in  the 
succession  for  that  purpose,  to  complete  the 


•741 


t  LEGATEE. 


WILLS. 


WILLS. 


•742 


'Y  OF  TESTATOK. 


legacy  in  money.    DeSalaberri/  <t  Faribault, 
11  E.L.  621,8.  C,  1882.  " 

15.  ^yhere  an  estate  was  devised  to  A.,  in 
trust,  with  power  to  divide  among  A's  children 
in  such  proportion  as  A.  should  appoint  by 
his  will,  and  in  default  of  such  appoint- 
ment the  estate  to  go  to  the  children  share 
and  share  alike.  Held,  that  an  appointment 
by  will  to  certain  of  the  children  to  the  entire 
exclusion  of  one  or  more  was  a  valid  exer- 
cise of  the  power.  Abbott  &  McOibbon,  7 
L.  N.  179,  &  28  L.  C.  J.  120,  Q.  B.  1884.,  i  8 
L.  N.  267,  P.  C,  1885. 

VI.  Form  op. 

16.  To  an  action  for  a  legacy  against  the  heu-s 
of  the  late  B.  S.  who  made  no  disposition  by 
her  will,  of  the  residue  of  her  estate,  it  was 
pleaded  inter  alia  that  the  original  of  the  will 
was  not  entirely  in  the  hand  writing  of  the 
mstrumenting  notary,  but  that,  on  the  contra- 
ry, the  principal  part  of  it  was  not  in  the  hand 
writing  of  either  of  the  notaries.  Held  that 
it  was  not  necessary  to  be  in  the  hand  writ- 
ing of  the  notary  ;  that  it  was  sufficient  that 
it  be  read  to  the  testator  by  one  of  the  no- 
taries in  the  presence  of  the  other,  signed  by 
the  testator  in  the  presence  of  both  notaries. 
Royal  Institution  for  the  advancement  of 
learning  &  Scott,  26  L.  C.  J.  247,  S.  C,  1882. 

VII,  Interpretatiov  of. 

17.  A  legacy  to  a  person  and  her  children 
born  and  to  be  born  of  her  marriage  was  valid 
even  as  regards  children  born  of  that  mar- 
riage, that  were  neither  born  nor  conceived 
at  the  time  of  the  death  of  the  testator.  Cup- 
pies  &  Martin,  5  L.  N.  428,  S.  C,  1881. 

18.  Respondants  obtained  judgment  against 
the  malter  and  endorser  of  certain  promisso- 
ry notes  drawn  by  E.  H.  C.  L.,  and  endorsed  by 
H.  L.  in  his  quality  of  executor  to  the  last 
will  and  testament  of  his  deceased  wife  H. 
M.  mother  of  said  E.  H.  C.  L.,  the  amount 
being  for  $8963.83,  besides  interest  and  costs. 
On  this,  the  bank  sued  out  a  writ  of  exticu- 1 
tion  and  under  it  seized  certain  properties  i 
to  the  estate  of  H.  M.  The  children  of  H.  M.  j 
made  an  opposition  to  this  seizure  claiming , 
the  property  as  theirs  under  their  mother's  : 
will,  which  besides  constituting  :hem  univer- ! 
sal  legatees,  provided  that  the  properties  I 
should  be  incessible  and  insaisissable,  and  not 
liable  for  any  debts  created  by  the  said 
H.  L.  nor  for  any  debts  created  by  the  testa- 
trix herself  under  her  own  signature.  They 
therefore  concluded  for  the  nullity  of  the 
seizure.  On  a  contestation  by  the  bank,  the 
judgment  dismissing  the  opposition  was  con- 
firmed in  appeal  on  the  ground  that  the  nro- 
perty  was  liable  for  the  debts  so  created. 
Lionais  &  Molson's  Bank,  26  L.  C.  J.  271 
Q.  B.,  1882.  ' 

20.  But  Held  in  Supremo  Court,  overruling 
this  judgment,  that  the  endorsements  were 


not  authorized  by  the  will  and  that  the  clause 
in  the  will  exempting  the  property  of  the 
testatrix  from  execution  is  valid  and  must  be 
given  effect  to.  lb.  10  S.  C.  Rep.  520,  Su.  Ct., 
1883.  ' 

21.  A  wife  commune  en  biens  constituted 
by  will  her  husband  Ixer  universal  legatee 
charging  him  to  return  her  real  estate  either 
by  donation  entre  vifs  or  by  will,  to  such  of 
her  children  or  grand-childVen  as  he  might 
selocc,  subject  to  such  charges  as  he  might 
impose.  The  husband,  by  his  will,  without 
referring  to  his  wife's  will,  appointed  three  of 
his  grandchildren  his  universal  legatees, 
and  substituted  to  them  some  of  his  grand- 
children— Held,  that  this  waa  a  valid  exor- 
cise of  the  power  conferred  on  him  by  the 
wife's  wi]l,great  grand-children  being  included 
in  grand-children,  and  the  husband  moreover 
having  power  to  uaposo  charges.  Roy  &  Pi- 
neau,  6  L.  N.  10,  Q.  B.,  1882. 

22.  Where  a  property  was  bequeathed  to  a 
legatee  on  condition  that  he  should  pay  to 
the  executors  a  certain  sum  of  money  within 
five  years  after  the  dec  Mi  of  the  testator,  a;id 
the  legatee  failed  to  ]iay  the  said  sum  ;  held 
that  the  legacy  lapsed,  notwithstanding  that 
the  legatee  was  absent  at  the  time  of  the  tes- 
tator's death  and  for  more  than  five  years 
after^vard.  Leslie  &  Leslie,  7  L.  N.  95  S.  C.  R., 
'883.  ' 

23.  A  similar  judgment  to  that  already  noted 
(1 )  arising  out  of  the  same  will  and  rendered  in 
the  Superior  Court  (2)  and  confirmed  in  appeal 
(3)  was  finally  reversed  in  Supreme  Court. 
1883  (4). 

VIII.  Liability  of  legatee. 


24.  On  the  30th  April,  1869,  H.  S.,  being 
indebted  to  .J.  P.,  in  the  sum  of  £3,000 
granted  a  hypothec  on  certain  real  estate 
which  he  owned  in  the  city  of  Montreal.  On 
28th  June,  1870,  U.  8.  made  his  will  inwhicli 
th(  following  clause  is  to  be  found  :  "That 
;  all  my  just  debts,  funeral  and  testamentary 
;  expenses  be  paid  by  my  executors  hereinafter 
[named  as  soon  as  possible  after  my  death." 
By  another  clause  he  left  to  W.  H.  in  usu- 
fruct, and  to  his  children  in  property,  the 
said  immoveables  which  had  been  hypothe- 
cated to  secure  the  said  debt  of  $3,000.  In 
1879,  H.  S.  died,  and  a  suit  was  brought 
against  the  representative  of  his  estate  to 
recover  this  sum  of  $3,000  and  interest.  Held 
(—Reversing  the  judgment  of  the  Court  of 
the  Queen's  Bench.)  (5)  That  the  direction  by 
the  testator  to  pay  all  his  debts  included  the 


LI]  I.  Dig.  747-34. 
[21  4  L.  N.  86. 
[3]  5  L.  N,  884. 
[4]  Unreported. 
(5)  5  L.N.  148. 
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obbt  of  $3,000    secured  by  the  hypothec. 

IX.  Prohibition  to  alikn  \te. 

25.  A  clause  of  insaisissable  in  a  will,  does 
not  exempt  the  legacy  from  seizure  for  ali- 
mentaiy  provision  lor  the  legatee  and  his 
i^J^'  ■^^'«'»<^'fc  Dearivieres,  4  L.  N.  40,  S.  C 

.3'  w?  P'a'n''ffhaving obtained  judgment 
against  the  defendant  for  a  commercial  debt 
seized  inter  alia  two  immoveables.  The  defen- 
dant opposed,  setting  up  that  the  property 
was  inahenable  by  the  will  of  their  father"who 
died  m  1857.  The  clause  of  the  will  reli;d  on 
was  as  follows:  "/«  ne  donne  par  mon  pr£. 
sent  testament  que  la  jouissance  et  les  reve- 
^^  nus  demea  dites  propriMa  et  rigle  que  mea 
^^  dits  enjanta  nepourront  aucunemenf  vendre 
m  engager  en  aucune  maniire  mea  ditea  pro- 
priety, d  peine  d!Hre,ceux  de  mea  dita  en- 
janta qui  voudraient  contrevenir  d  cettecon- 
dition,  privia  detout  bSnifice  dana  ma  auc- 
''ceaawn."  Plamtiff  contested  the  opposition 
altn  f  Tl'"'^  *^^*  «'  ^^^  prohibition  to 

^Ould  rfnf  ."'  -f  °^  r'"'*'''   ^   substitution,   it 

t^o/  *?  .*'^^'''  '"^'^>  moreover,  on  the  ground 
,w  f  testator  had  only  disposed  of  the 
usufruct  of  the  property.  The  plaintiff  relied 
onRenaud&  Guillel  dit  Tourangeau  (I). 
-Beld,  distinguishing  the  case  from  Renaud 
f  Tourangeau,  that  under  the  law  before 
the  Coc  e,  a  prohibition  to  alienate  imposed 
under  penalty  of  a  forfeiture  of  the  property 
given,  cannot  be  deemed  a  nudum  preacrip- 
<Mm,  and  effect  must  be  given  to  it  ^cording 
to  the  mil  of  the  testator.  Bourget  &  Blan 
cAfflrd,7Q.L.E.  .322,  S.S.I  881. 
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X.  Proof  of. 

reS' wHhnTVlf"''^'  "•"■5^''  °^'  ^""«  I'a^e  beeu 
receivea  without  the  required  mention,  resupctiiiff 

ol'^^^arf  "'  *^«^^«l^t"e  .iXe^^, 
Kvery  authentic  will,  received  before  two  notaries 
or  one  notary  ajid  two  witnesses,  withoutthere  S 
mentioned  in  the  deed  that  the'  testator  sT^eJ  h! 
^e  presence  ol  the  uotiries,  or  of  the  notanTand  the 
witnesses,  and  mth  them,  or  has  in  the  presence  of 

•id  fh^T  °'  "'*  ".°f'y  "»''  the  witnesses,  decla' 
red  that  he  was  unable  to  sign  after  the  deed  had 
been  read  over  to  him  by  o:,e**of  the  notaries,  in  the 
Presence  of  the  other,  or  of  the  notary  in  meUnce  of 

nnL1?h  ^  }■  ^^  considered  authentic  ^nd  valid, 
notwithstanding  this  want  of  mention  in  the  same 
manner  asil  mention  thereof  had  been  made  in  t^e 

sho^irf  i;r"^?5'  ''°''*^'-''  t'i'^'  *'>«  formalities,  wh  ch 
should  have  been  mentioned,  as  havinc  been  com 

Is  seS^^Y'"'"'  "*'"  ''""•"^  ""'•  Q^  ^7  V?c".,  ™^: 

oasti"  i^T'Ti."''*'!"  el,"""^  ""t  "«■««*  pending 
cases.Jseo.  2.  This  act  shaU  come  into  fore  on  *h. 
day  01  IK  Buiiotion.  Sec.  3.  


XI.  RfiOISTRATION  OF. 

27.  A  universal  legatee  under  a  will  is 
seized  of  the  property  though  the  will  be  not 
registered,  ^ier  A  Paquette,  12  R.  L.  184, 

XII.  Representation. 

.    28.  Per  curiam.— The  question  in  this  case 
IS  as  to  the  will  of  M.  G.,  defendant's  wife, 
deceased.    In  1866,  she  left  to  her  nephew 
^.  U,  and  a.;  his  death,  without  children,  to  his 
brothers  ahve  at  his  death.    The  ligaUiire  Z. 
died  a  few  days  before  the  testatrix.    The 
expression  of  the  testatrix  is  "finatitue  Z.  0 
mon  neveu,  mon  Ugataire  univerael."    She 
goes  on  to  prohibit  his  wiUing  or  disposing  of 
the  legacy  except  to  descendants  ;  and  if  he 
die  without  children,  the  said  property  to 
"retourner  d  aea  frirea  alora  vivant,  seule- 
ment. '    On  the  death  of  M.  G.,  the  plaintiff 
claimed  as  if  caduciti  v/aa  to  be  held  on  the 
legacy  to  Z,.,  and  that  the  caducity  of  the 
institution  of  Z.  drew  with  it  the  caduditiof 
the  substitution  attached  to  the  institution, 
ihe  plaintiff  sued  defendant  en  petition  d'he- 
rMite,  claiming  that  he  (plaintiff)  in  right  of 
his  mother,  half-sister  of  M.  G.,  was  entitled 
to  an  account  of  her  hSrSdite  from  defendant, 
*?1*^«'^^  plamtiff  his  share  ;  as  if  the  will 
ot  M.  G.  was  caduc.    The  intervenants  claun- 
ing  to  be  the  only  two  brothers  of  Z.,  who  is 
dead  and  left  no  children,  say  that  M's  will 
has  not  become  caduc,  that  it  operates  in 
their  favor,  that  they  have  sold  their  rights 
as  legatees  to  the  defendant,  with  warr^ty, 
so  they  have  interest  (they  »ay)  to  defend 
defendant,  and  to  intervene  for  the  purpose. 
In  April,  1881,  the  Court  of  Iberville  iam- 
tiined  the  intervention  and  dismissed  the 
principal  action.    Its  first  conaid&ant  is  that 
It  appears  by  the  will  of  M.  G.  that  she  in- 
tended that  the  intenenans  should  take,  if 
I  ^•.' ^er  ftrst-named  Ugataire  univerael,  died 
I  without  children.    Then  it  finds  that  Z.  hav- 
ing died  without  children,  though  before  the 
death  of  the  testatrix,  the  intervenana  are 
legatairea  auhatituis,  ou  Ugatairea  aubordon- 
neaparlefaitdu  dicla  de  Z.  The  intervenana 
claim  that  the.  ^vill  of  M.  may  be  held  as  if?t 
read  to  Z.,  or  to  his  brothers  if  he  died  leav- 
ing no  children.    The  judgment  of  the  Court 
below  finds  support  by  the  law  books.    Touil- 
ler,  torn.  5  No  79^  mav  be  cited ;  and  though 
the  law  of  England  is  for  nothing  in  this  case, 
It  agrees  with  that  supported  by  Touilher 
(See  Jarman  on  Wills,  ch.  50,  vol.  2).    Judg- 
ment confirmed.  Tetu v.  Mmard,  S.  C.  R.,  1882. 

XIII.  Revocation  of. 


ri]  I.  Dgi.  1828-109. 


I«f?;. '^*'*'°i'  \y^^  .plaintiff  as  a  special 
legatee  under  the  will  of  the  late  A  F 
against  the  defendant,  a  onrnM,.  ^r.  fu«  ^-^-tj 
of  the  testator,  and  praying  for  an  account. 
Ihe  testator's  property  at  the  time  of  his 
death  consisted  of  three  seigniories,  Riviere 
du  Loup,  Madawaska  and  Temiscouata.    He 
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WOMEN. 


had  eight  children,  the  first  two  by  an  Indian 
woman  (whom  the  defendants  pretended 
were  illegitimate)  and  the  other  six  by  a 
white  woman  "^hom  he  had  never  married. 
The  bulk  cf  the  property,  by  the  will,  was 
bequeathed  to  the  sons  of  whom  there  were 
four,  and  special  legatees  to  the  daughters. 
Subsequently  to  the  making  of  the  will,  the 
testator  received  an  offer  of  £15,()(X),  for  the 
woodland  seigniories,  which  he  had  supposed 
to  be  worth  only  some  £1500  or  £2000,  and 
being  in  debt  to  a  large  amount  and  much  in 
need  of  money  he  sold.  With  the  money  he 
paid  oft  a  considerable  portion  of  his  indebted- 
ness and  the  balance  he  invested  in  mort- 
gages on  real  estate  at  interest  for  the  bene- 
fit of  his  children.  On  behalf  of  the  defendants 
it  was  contended  that  this  sale  had  the  effect 
of  revoking  the  will.  Held,  that  under  the 
old  law  previous  to  the  Code  (1)  the  sale 
under  the  circumstances  in  which  it  was  made 
had  not  the  effect  of  defeating  the  legacy  of 
the  seigniories  to  the  plaintiff  and  his  co- 
legatees,  and  that  they  had  a  right  to  claim 
the  £9600  mentioned  in  the  declaration  as 
the  proceeds  of  the  sale,  and  as  representing 
the  said  seigniories.  Praser  &  Pouliot,  7  Q. 
L.  E.  148,  S.  C.  I88I. 


WITNESSES -5ee  EVIDENCE,  PEO- 

CEDURE,  ENQUBTB. 

I.  Rule  fob  contempt  against. 

30.  On  a  rule  for  contempt  against  witnesses 
it  was  said  that  the  form  asking  that  they 
"  be  imprisoned  until  they  have  given  evi- 
dence" was  wrong  as  they  would,  in  that  case, 
have  to  give  evidence  in  gaol  for  which  there 
was  no  provision,  or  stay  there  for  ever.  Fair 
<t  Cassila,  4  L,  N.  102,  S.  C.  R.  1881. 


WOMEN. 

I.  Powers  of,  see  MARRIAGB- 

II.  Proteotion  of,  see  CRIMINAL  LAW, 

OFFENCES  AGAINST  THE  PERSON. 


(1)  Every  alienation  by  the  testator  of  the  right  of 
ownership  m  the  thing  bequeathed,  even  in  a  case 
of  necessity  or  by  forced  means,  or  with  right  of 
redemption  reserved  or  by  exchange,  carries  with  it, 
unless  he  has  otherwise  provided,  a  revocation  of  the 
will  or  legacy  for  all  that  has  been  thus  disposed  of, 
even  though  if  it  were  voluntary  the  alienation  be 
void.    879  C.  C. 


WRITS. 

WOOD. 
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L  Ownership  after  octtino,  see  OWNER- 
SHIP. 


WOODS  AND  FORESTS. 

1.  Pi.ANTiNa  OP  TREES,  see  Q.  45  Vic.  cap.  13. 
II.  Protection  of. 

Section  2  of  the  Art.  31  Vict.,  cap.  17,  is  repealed 
and  replaced  by  the  following : 

2.  No  person  shall  in  the  forest  or  at  a  distance  of 
less  than  one  mile  from  a  forest  set  fire  to,  or  cause 
to  bum,  any  pile  of  wood,  brushes  or  brushwood  or 
any  tree,  shrub  or  other  plant,  at  any  period  during 
the  year.  It,  however  shall  be  permitted  for  the  pur- 
pose of  clearing  lands  at  any  time,  between  tHe  lust 
of  July  and  the  first  of  September,  in  each  year. 

2.  This  Act  shall  come  into  force  on  the  day  of  its 
sanction.    Q.  46  Vict.  cap.  19,  and  Q,  46  Vict.  cap. 


WORK  AND  LABOR. 

I.  Action  for,  see  ACTION. 

II.  Hire  of  see  HIRE,  LESSOR  «fe  LESSEE 


WORKMEN. 

I.  Wages  of  exempt  from  seizure  to  one 
half,  see  EXECUTION,  Exemption. 

II.  Liability  of,  see  MASTER  &  SERVANT. 


WRITS. 

I.  Amendment  of,  see  PROCEDURE. 

II.  Issue  op  in  urgent  oases. 

III.  Op  possession,  see  POSSESSION. 

IV.  Of  protection. 

II.  Issue  of  in  urgent  oases. 

The  following  article  is  added  to  the  said  Code, 
after  article  467. 

"  467a.  In  cases  of  capias,  attachment  before  judg- 
ment, attachment  for  rent,  conservatory  attachmem, 
and  in  all  cases  of  urgency,  the  suit  may  be  issued 
outside  office  hours,  andi  without  having  judicial 
stamps  be  deposited  with  office  issuing  the  suit,  who 
is  bound  to  affix  the  judicial  stamps  upon  the  fiat  as 
soon  as  possible."  Q.  48  Vic.  cap.  20,  sec.  7. 

rv.  Of  protection. 

30.  A  writ  of  protection  will  not  be  granted  to 
protect  the  defendant  in  a  civil  proceeding.  (1 ) 
Hus  &  Charland,  12  R.  L.  608,  S.  C.  1884 


[1]  In  appeal. 
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